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General No. 7325 ’ Agenda No. 40 


\. April Term 192 
Milo Wheeler, Ap ellee 


vs. 








s, Appellant 


' > atte 
% — a t @ @s 
Cyrus O. Lovel J iL @ 


Appeal from County ‘ourt Macoupin County. 


HEARD, J. 


This is a suit for a broker’s commission on a sale 
or exchange of real estate. It orignated before a Jus- 
tice of the Peace and was brought on appeal to the 
County Court. The appellee recovered a verdict and a 
judgment for $96.20, and costs; and the appellant in the 
“suit brings this appeal to reverse the judgment of the 
County court. 

The facts stated briefly are as follows: The appel- 
jee, Wheeler had authority from W. E. Schmidt, a bank- 
er at Gillespie, Illinois, to sell 240 acres of timber land 
at a purchase price of $17,000.00 He also had author- 
ity to se!l 160 acres of prairie farm, which belonged to 
W. G. Bartels, a retired mine owner living at Carlinville. 
The appellant, Loveless wanted to buy this Rinaker 
farm, but he desired to dispose of and pay part of the 
purchase money for it with a 74 acre tract of land which 
belonged to his wife. 

Appellee went to the home of Mr. Bartels in Carlin- 
ville one morning and contracted for the purchase of 
Bartel’s 160 acres known as the Rinaker farm for a pur- 
chase price of $30,000, and he agreed to pay this sum, 
by deeding to Bartels, W. E. Schmidt’s 240 acres of tim- 
ber land at an agreed price of $17,000 and to pay $13,- 
000 in cash. He gave his own personal check for $1,000 
to bind this bargain with Bartels. He went to Gillespie 
that same morning with the appellant to Schmidt’s bank 
and made known to Schmidt that he had bought the 
Bartels farm for him, and then on the same day about 
noon, appellee, acting as Schmidt’s broker, as he says, 
sold the Rinaker farm to the appellant, Loveless, at and 
for a purchase price of $32,000, a part of which pur- 
chase price was the Loveless 74 acre tract at a valuation 
of $65.00 per acre. So Schmidt sold his 240 acres to 
Bartels for $17,000; Bartels 
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sold the 160 acre Rinaker 
farm to Loveless, the appellant, for $32,000 and Loveless 
sold the 74 acre tract to Schmidt for $4,810. It is con- 
tended by appellant that as appellee received commis- 
sions from Bartels and Schmidt that he is, for that reas- 
on, precluded from collecting a commission from appel- 
lant. 

In Bunn vs. Keach, 214 Ill. 259, it was said: ‘The 
general rule is that an agent cannot act for two parties 
whose interests are adverse. The rule that a man can- 
not serve two masters is as well established in law as in 
morals, and an agent that is employed to sell cannot be 
agent for the purchaser unless the principal sought to 
be held liable has consented.” 

Bartels and Schmidt each testify that they knew 
that appellee was to receive commissions from the var- 
ious parties. Appellee testified that he told appellant 
that Bartels was paying him a commission and that ap- 
pellant replied that he did not care how many were pay- 
ing and that if he deeded the farm he would pay appel- 
lee two per cent. This conversation was denied by ap- 
pellant who testified that he did not know that appellee 
was to receive a commission from the other parties and 
that he only agreed to pay a commission in case the 74 
acres were sold for $75 an acre. 

The questions involved in this case are purely ques- 
tions of fact which it was the province of the jury to 
determine. The jury having determined these questions 
of fact and the trial judge who saw and heard the wit- 
nesses having approved the verdict under the evidence 
in this case we would not be warranted in reversing 
their finding. 

The judgment is affirmed. 

Page 2 


we 


aa 


“Mini gaps BAT bas Blob 
eugfeval frien 000 88H so? dnelledie ocd | toa 6 of ariel 
sos et dT OLS DR tot thimuisa ot toett ofos AT osft filo 
sininioy huvisoor galleggs 26 tadt tnslleqqs ed bebass 
sont inct qt 2i od indi dhimdoe bas efstisl most enoic 
[sega rik coiztinnies 2 aaroslloo mort hobuiosve fl 
7 , tal 
Tt hise enw i 0a Jil Bie ogee ae eet al 
asti £RAy owl 401 jog Jonase daege ne isd3 et out lsrortey 
-ono nanr ¢ dad? afayodT. woatirbe ste aleawatsi seodvr 
files cpa mt hereiidesas Hew ea at ene ora ows evi9e tor 


ant 


sd tornsg theeot baxolqure ef tedé soon ae bite elaroest 


ot jeter feqiout: sq od enola s9eadyiq sil “ot fdas ° 


‘“bsdusenos ged aldaif ble od 
yard volt xd yiitaed dose tbiarise Das slotwsél 
~isy oc ciott anvieziataroo avisoet of 2nw esiisaqs tedr 
juctisaas hlod an tedt haititzot galisqak evitiag anol 


«yn isdi Sar olpetrecsros 6 scciel garsa “BW alatise sai. 


fay aier yance wod suse don bib of dade petlqex dnallog 
“acas yved¢ hluave od cvtst add behesb od ti todd bas get 
-~f 2d heiceh ag sottseiovios sid? tras tq owt 9al, 


aoiiscaar dedi word Joa bib od tend holtisess ont tnsileg, 


seq tore od} coTt roizeianetes 8 evissot ot ane 
| s289 if] nolzaiaraioa & ysq of hoetgn ylag an isd 
‘ian oe 8T@ sot bloe S19W 28TOS 

POD po elatitey eis asso ardt at hevlovnt enoidesup odT 
ot ypu ods to gonivony aift zew $i dsidw jos to axoit 
toiteerfa.ezed houinrraleh exiveN yok od? .onimrsateh 
air Seid Lessord hers’ sured offer sabni. igiat all has tost to 
Fa acahity es ‘old actin “soibiay sit # ff vod noived eseen | 
aifietvo7 ai hshuetiew. at don ‘Blsour ow 9289 sist ar 
: -enibnit iedt 
bonviiis zi dnoorebst aft 
© oast 






oe § pau 
act 
fi 


t<) 










































Ss, 


QS 


r 
a 
- 
a 


General No. 7329 Agenda No. 43 
% April Term 1921 fp 
William Hartlipp, Appellée 
\ vs. x 
George Wiemer, 






Appeal fro 


226 


HEARD, J. 1 


This is a suit brought by appellee against appellant 
for damages arising out of an alleged breach of warran- 
ty in the sale of an Avery tractor by appellant to appel- 
lee. A jury trial resulted in a judgment in favor of ap- 
pellee against appellant for $450 damages and _ costs, 
from which judgment an appeal has been taken to this 
court. 

The warranty alleged in the declaration for the 
breach of which appellee claimed damages was: ‘That 
the said tractor was then and there well constructed ot 
good workmanship and material and was free from de- 
fects of workmanship or material and was well construc- 
ted and that the said tractor would do good and satis- 
factory work and would operate and could be operated 
in a satisfactory manner and that if said tractor did not 
do good and satisfactory work he the said defendant, 
would make the said tractor do good and_ satisfactory 
work as a tractor.” 

Appellee testified that when negotiating for the pur- 
chase of the tractor in question appellant told him that 
the tractor was guaranteed to do good work and that if 
it did not he would make it work good. 

At the request of appellee the court gave to the 
jury the following instruction: “The Court instructs the 
jury that if you believe from a preponderance of the evi- 
dence in this case that the defendant George B. Wiemer 
warranted to the plaintiff William H. Hartlipp the trac- 
tor described in evidence, as alleged in the declaration 
or any count thereof and that the said tractor at the 
time of said sale and warranty did not comply with the 
terms of said warranty, then you should find the issues 
for the plaintiff, Hartlipp.” 
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If the warranty was made as testified to by appel- 

lee it was not warranty as to the condition of the tract- 
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or at the time of the sale, but was a warranty that if the 
machine was not at that time in condition to do good 
work it was capable of being put in such condition and 
that appellant would put it in condition and make it do 
good work. 

The evidence clearly shows that at the time of the 
sale or very shortly thereafter the tractor was in good 
working order, but there is a sharp conflict in the evi- 
dence as to whether or not when complaint of such con- 
dition was made to appellant, he did not put it in good 
working condition. In this state of the pleadings and 
evidence it was clearly erroneous to instruct the jury to 
find for the plaintiff “if the warranty was made and that 
the said tractor at the time of said sale did not comply 
witht he terms of said warranty.” 

The judgment of the circuit court is reversed and 
the cause remanded. 


Page 2 


on Fen 
Pas 


aa 


“ 


















oid Ui dada ytastiew o ase dod laa old Yo sit edt F210" 
Boon of of nalifiroo si amid dsilt te Jor asw onisoant 
ere nciiices doue ni ine geaied to eldsaqpo ani dt fiow 
en H adeor hes coltiinos ai ti dig bigow daslisqas Jaci 
: ahiow hooa — 
ert Yo amit off da tedt ewoda xfinolo sonebivavedT 
hoon ni avy calomst odd roftsoiedt uitioda wre? to olse - 
“iva adt at dsiQace qusia sei siedi tud bio yaisiow ; 
-tt0o sloua to fuisfamnes gedw dow 12 todtodw od 2s sorte 
boos ap di deg gore BM od Jutstleqes oF sbsitt -BRY qoisihy 
bins agnileste odd to otade aidt nt oidibaos waistiow 
ot spiuk odf doosdani of avosaoiis ¢issto “ew ret eonobive - 
tadt how oherct enw yinetiew add T° tdarele ott tot bet. 
“icros ton bth ofes bice to gat} of) tn todontd bisa ont 
“ vinevicw hies Jo sured od tdtiy 
Lag howtavat af sung diustio oft Yo dasamhat edT 
Lebuscast gauso odd 
§ sat 


General No. 7R42 Agenda No. 55 


oe 


\ April Term 1921 
Adolph Oberle, Appellee 
tals Leg, Appellant 
Appe from Montgomery. 


HEARD, J. fs IO hate 


This is an appeal from a judgment of the circuit 
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court of Montgomery county against appellant for the 
sum of $291.68 and costs in favor of appellee. 

The suit was originally brought before a Justice of 
the Peace where no written pleadings were required and 
in the circuit court on appeal appellant had the right 
without formal pleadings to urge any defense which he 
might have. Lathan vs. Summers, 89 II]. 233. 

The evidence shows that in the early part of 1919 
appellant and appellee entered into a partnership agree- 
ment to purchase and sell seed corn, appellant testifying 
that it was the agreement to purchase two car loads of 
corn, one to be shipped to him at Raymond, IIl., and the 
other to be consigned to H. J. Bender, brother-in-law of 
appellee, at Nokomis, IIl., and appellee testifying that 
the agreement was to purchase only one car of corn 
which was to be shipped to appellant at Raymond. 

The evidence shows that the parties went to Jack- 
son county where two cars loads of corn were purchas- 
ed, one which was shipped to Raymond, when both par- 
ties were present, and one, the next day, by appellee, 
when appellant was not present. The latter car load 
was shipped to Nokomis and retailed under appellee’s 
directions, he receiving the proceeds of the sale. The 
checks received from the sale of the Raymond car of 
corn were all made payable to appellant. 

Some time after the Raymond car of corn had been 
sold, the parties met at the office in Raymond and fig- 
ured up the net profits on the Raymond corn and found 
them to be $596, Appellee demanded payment of one 
half of this amount, and, according to the testimony of 
appellee, appellant refused payment saying that he had 
a half interest in the other car of corn and he was going 
to hold this money until the other car was sold and re- 
ported. The theory of the case as tried by counsel] tor 
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appellee was that it was a partnership matter involving 
only one car of corn; that is, the Raymond car, and that 
there 
Page 1 

had been a settlement or adjustment of the ac- 
counts as to that car of corn and that a suit to recover 
Oberle’s half of the net profits would lie and also that 
Lessman had nothing whatever to do with the car of 
corn that was to be shipped to Nokomis. One of appel- 
lant’s contentions was that it was a partnership matter 
extending to both cars of corn and that an adjustment 
of it could not be had in a court of law, but that it 
should be tried in a court of chancery. 

In Burns. v. Nottingham, 60 IIl., 531, the court said: 
“It is the settled law of this Court that one partner can- 
not bring an action in assumpsit against his late partner 
unless upon a dissolution of the co-partnership, the par- 
tners account together and a balance is stated in favor 
of one and the other agrees to make payment of such 
sum. The balance so found must be a final settlement 
of all the partnership accounts, but balances only struck 
preparatory to a final account are not sufficient to form 
the subject matter of an action at law; until this is done 
the remedy is in equity.” 

In 20 M. R. C. L. pg. 924-6, it is said; “It is a gen- 
eral rule that so long as a_ partnership continues one 
partner cannot maintain an action at law against the 
firm or against his co-partner on account of the matter 
connected with the partnership. This disability contin- 
ues until there is a settlemnet of the accounts anda 
balance struck and persists, until these events transpire 
although there has been a dissolution of the partner- 
ship. ***** Nor will assumpsit lie in favor of one partner 
against the other on an implied promise except for a 
liquidated balance either struck by the parties or a re- 
sult of a final adjustment of the partnership concern.” 

In the succeeding section of 20 R. C. L. page 925-6 
it is said: “The converse of the general rule limiting the 
right of one partner to sue his associates during the con- 
tinuance of the firm relation in reference to partnership 
matters, also holds true, and it is generally recognized 
that after a balance has been struck, based on account- 
ing between the parties, one partner may sue his co- 
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partner in assumpsit for such balance.” 

Upon the trial the court at the request of appellee 
gave to the jury the following instruction: “The court 
Page 2 
instructs the jury that if you believe from a preponder- 
ance of the evidence in this case that the plaintiff Ober- 
le and the defendant Lessman stated an account between 
themselves concerning the purchase and sale of a car of 
corn, and a balance was shown to be due to plaintiff 
from the defendant as his proportionate share of the 
net profits of the sale of said corn, and that the plain- 
tiff has not been apid by the defendant, then you should 
find the issues for the plaintiff and fix his damages at 
such sum as you may find from the evidence is due to 
the plaintiff under said statement of account.” This in- 
struction directed a verdict and was erroneous in entire- 
ly ignoring the material question of fact as to whether 
or not the partnership agreement covered the two loads 

of corn. 
The judgment is reversed and the cause remanded. 
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General No, 7345 
Floyd J. Hutson, and Willia 


Defendants ir 


: Agenda No. 1( 
H. Nicholson, 


: vs 
John Barton Payne, Agent, @perating the Cleveland, Chi- 
cago and St.. Louis ailroad, Plaintiff in Error 


Error to Coleg County Circuit Court. 
HEARD, J. 


This is an action brought on the case brought again- 
st John Barton Payne, agent, operating the Clevelana, 
Cincinnati, Chicago and St. Louis Railway Company by 
appellant, Floyd J. Hutson and W. H. Nicholson, appel- 
lees. A judgment for eight hundred dollars was render- 
ed by the Circuit Court of Coles County against Appel- 
lants and he prosecutes this appeal. 

The appellees claim is for damages to a truck claim- 
ed to have been sustained in a collision with a passenger 
engine of the C. C. C. & St. Louis R. R. Co. 

At the time of the collision the truck was being 
driven by Floyd J. Hutson and the collision is the one 
which furnished the basis for the claim in Hutson vs. 
Payne, decided at the October term and reported in Il. 
App. Reference to the opinion in which case is made for 
a full statement of the location, facts, cireumstances and 
surroundings of the collision. 

The evidence in this case is practically the same as 
it was in that case and we held in that case that the jury 
were justified in finding that the driver of the truck was 
not guilty of contributory negligence and that the acci- 
dent was proximately caused by negligence of appeilant s 
servants. . 

Complaint is made of the giving and refusal of in- 
structions while two of plaintiff’s instructions are some- 
what defective, we are 
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of opinion that when all of the 
instructions are considered together the jury could not 
have been misled thereby. The instruction refused was 
properly refused. 

The judgment of the Circuit Court is affirmed. 
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General No. 7347 Agenda No. 58 

April Term 1921 

Hoveland, Sardeson, McColm Company, Appellant 
vs. 


Emma Sell, Appellee 


. 6y a e 
Appeal from Christian. ys jg G iL 


HEARD, J. VE 


Appellant was engaged in the business of manufact- 
uring ladies’ and children’s coats in Chicago. Appellee 
was in the retail business at Pana, Illinois. 

In June, 1918, a salesman for appellant called upon 
appellee and secured her order for several hundred dol- 
lars worth of goods to be shipped to appellee during the 
month of July, 1918. 

A portion of the goods were made up and shipped 
to appellee about July 18, 1918. Appellee immediately 
returned some of the goods received, claiming that they 
were not according to sample and wrote appellant ask- 
ing to have her order cancelled, and stating that she 
would be in to see appellant about Aug. 1st and that she 
wanted to see what she was buying. 

Appellant immediately replied that it would credit 
her with the garments that she returned, but that the 
balance of her order was in work, and that they could 
not accept cancellation for them, and would ship them. 

Appellant held the goods until August 3rd ,at which 
time it received a letter from appellee dated August Ist, 
stating that she had cancelled her order, and that she 
could not receive any more merchandise. 

Some time in the early part of August 1918, appel- 
lant shipped the remainder of the order of goods to ap- 
pellee at Pana by American express. Appellee refused 
the goods when tendered by the express company and 
after being held by the express company at Pana for a 
considerable time they were sent by the express company 
to its salesrooms to be sold for the express charges. 

Appellant then brought suit against appellee in as- 
sumpsit upon the order for the purchase price of the 
goods. A trial resulted in a 
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judgment in favor of ap- 


pellee for costs, from which judgment this appeal] has 
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been taken. 

It is claimed by appellant that the verdict was again- 
st the weight of the evidence. It is not disputed that 
the goods were to have been shipped in July, 1918, and 
that they were not shipped at the time specified in the 
order. 

When a contract specifies the time when delivery is 
to be made, time is of the essence of the contract, and 
if delivery is not made within the time specified the 
buyer is not liable upon the contract and he may refuse 
to accept the goods. 35 Cyc. 175. 

It is claimed by appellant that by reason of the let- 
ter of appellee asking to have the order cancelled and 
stating that she would be in to see appellant about Aug. 
1, appellee cannot urge as a defense to this proceeding 
that the goods were not shipped during July. With this 
contention we can not agree. Appellee did not ask for 
a delay in shipment, but for a cancellation of the order 
and the letter should have operated as a warning to ap- 
pellant to strictly comply with the terms of the contract 
if it desired to enforce it. 

A complaint is made of the refusal of an instruct- 
ion requested by appellant. This instruction was not 
consistent with the views herein expressed, and was 
properly refused. Some complaint is made of the giv- 
ing of instructions on behalf of appellee. We find no 
error in that regard. 

The judgment is affirmed. 
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General No. 7350 ; 
April Term: 1921 
Harlan Ripple, by Wesley. Ripple, his next friend, 


Agenda No. 61 


pee 290 


= VS, he Fes) Wi 


Wabash Railroad Company, a Corporation, Appellant 
_Appeal from Vermilion 


HEARD, J. 


Harlan Ripple, by Wesley Ripple, his next friend, 
brought suit against the Wabash Railroad Company and 
the Danville, Urbana and Champaign Railway company, 
At the close of the plaintiff’s evidence the suit was dis- 
missed as to the Danville, Urbana and Champaign Rail- 
way Company and the declaration amended so as to pro- 
ceed against the Wabash Railroad Company alone. 

The first count of the declaration charges that the 
Wabash railroad company within the limits of the vil- 
lage of Tilton had a switch track immediately adjoining 
a public alley; that the ordinance of the village of Tilton 
prohibited the obstruction of any street or alley, and that 
prior to June 8, 1920, the defendant negligently placed 
a pile of ties partly across the alley and partly upon the 
right of way of the railroad and within two or three 
feet of the east rail of the track, and constituted a nui- 
sance which attracted, or was liable to attract, children 
of tender years, and that the plaintiff was attracted to 
said pile of ties, and while playing on the same, a num- 
ber of cars upon the switch track were bumped together, 
which frightened him so that he slipped and fell upon 
the track so that he was run over and his left leg cut off. 

The second count is substantially the same, except 
that it charges that the railroad company, knowing the 
location of the pile of railroad ties, permitted the same 
to remain and thereafter operated cars over the tracks. 

The trial resulted in a judgment for $4,000 in favor 
of appellee against appellant, from which judgment this 
appeal has been taken. 

The evidence introduced proved, or tended to prove, 
the following facts: that the right-of-way of the Wabash 
Railroad company along 
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this switch was twenty feet wide; 
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that running north and south immediately adjoining the 
right of way upon the east was a public alley, fifteen feet 
in width, platted and laid out; that there was no fence 
between the alley and the right of way and that the or- 
dinance of the village forbids the placing of obstruct- 
ions in or upon the alley, in whole or in part. The Wab- 
ash switch is crossed at a point about six hundred feet 
north of the place of the accident by a public highway 
known as the Catlin road. The switch from a_ point 
about two hundred feet south of the Catlin road and ex- 
tending north was equipped with a trolley, so that elec- 
tric engines of the Danville, Urbana and Champaign 
railway could switch cars on this track. 

In the month of May, 1920, the Wabash hauled ties, 
eight feet long, six inches thick and eight or ten inches 
wide on cars and distributed them along this right of 
way to repair the track. They threw the ties off, one 
at a time, from the cars, ten to fifteen ties every thirty 
feet. No attempt was made to pile the ties, but they 
were slipped off endwise. These ties remained along 
the right of way from May until some time in the montn 
of July, at which time the section men of the Wabash 
put them in the track, taking out all old bad ties ana 
putting in new ones. Not all of the old ties were taken 
out, but about ten to every rail. The grade of the track 
was ten to fourteen inches higher than the grade of the 
alley. 

Harlan Ripple lived with his father and step-mother 
in a house on L street in Tilton. L street is parallel with 
said public alley and runs north and south. The Rippie 
house faced east on L street and at the back of the lot 
upon which the Ripple house was located, ran this pub- 
lic alley. On June 8th, 1920, Harlan Ripple was injured 
on the track at a point directly back of the lot upon 
which he 
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lived, about 75 to 100 feet from his house. At 
that time certain cars were standing on the switch, and 
the Danville; Urbana and Champaign electric motor 
backed into these cars, struck them and bumped them. 
A little later he was discovered crawling over the ties 
spread along the track, with his leg badly crushed. His 
mother then found him and carried him into the house; 
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and his leg was amputated. 

Appellee introduced evidence tending to show that 
at the place of the accident there was a pile of ties from 
two to three feet high extending from the alley to with- 
in two feet of the track and that the top one of the ties 
extended from two to three and one half feet into the 
alley where the end rested upon the ground and tlus 
pile is what is claimed to have been the attractive nuis- 
ance. 

There was evidence tending to show that for three 
weeks prior to the accident small children frequeniiy 
played upon this pile of ties but there is no evidence 
showing that any of the railroad employees knew of 
such fact. 

There was no occurrence witness except the  in- 
jured boy and he testified that he was standing on the 
ties and the cars came up and bumped and scared him; 
that he fell down and cut one foot off and that is all ne 
knows about it. 

When the evidence is considered in its aspect most 
favorable to appellee the case is one of doubtful liability 
and it was therefore of the utmost, importance that the 
jury should be accurately instructed. 

On behalf of appellee the court gave the following 
instruction: “The court instructs the jury that if you 
believe from the greater weight of the testimony that 
the defendant, Wabash Railroad Company, on and prior 
to the 8th day of June, 1920, was in possession of a cer- 
tain switch track running through the west part of the 
Village of Tilton, and that the right of way of said 
switch track abutted up and against a certain public al- 
ley in the Village of Tilton, and that on and prior to said 
date the said defendant had placed or maintained 
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near to said track and in whole or in part upon said pub- 
lic alley, a certain pile of railroad ties; and if you fur- 
ther believe from the evidence that said pile of railroad 
ties was so placed in violation of an ordinance of the 
Village of Tilton, Illinois, and was so situated and con- 
structed so as to attract, or become liable to attract, to 
be and play about the same, children of tender years and 
if you further believe from the testimony that the said 
defendant, knowing such facts, operated or permitted 
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to be operated, cars over and along said track while said 
obstruction there remained; and if you further believe 
from the testimony that the plaintiff was a child of ten- 
der years and was attracted to said pile of ties by the 
allurements thereof, and, while playing upon the same, 
was frightened or startled by the movement of cars up- 
on said track so that he fell from said pile of ties upon 
the rails of said track and was run over and injured; and 
if you further believe from the testimony that the plain- 
tiff was in the exercise of due care and caution for his 
own safety at the time when he was injured; that then 
and in such state of the proof, if such state of the proof 
exists herein, the plaintiff has made out his case so as to 
require said defendant to show that the said plaintiff 
suffered such injuries without any fault on its part. 
The giving of this instruction is assigned as error. 
By the giving of this instruction the jury were in effect 
told that there was evidence in the record from which 
they might find that the pile of ties were placed where 
they were in violation of an ordinance of the Village of 
Tilton. The ordinance in question is as follows: ‘‘No 
person or persons or corporatons, shall erect, construct 
or place, or cause to be constructed or placed, any build- 
ing, fence or other obstruction, in whole or in part, up- 
on any street, alley, sidewa'k or other public ground 
within the village, under a penalty of not less than one 
dollar not more than two hundred dollars.” There was 
no evidence that the pile of ties, if there was such pile, 
was placed where it was in violation of the ordinance. 
There is a very serious conflict in the evidence 
Page 4 
as to whether 
there was in fact a pile of ties at the place in question, 
but if there was such pile, it was on the railroad com- 
pany’s right of way and there was a tie with one end on 
the ground from two to three and a half feet out in the 
alley and the other end resting on the pile of ties. Even 
if this constituted a violation of the ordinance there 
was no evdence whatever that such violation had any- 
thing whatever to do with bringing about the accident. 
It was in no way shown by the evidence to have been a 
proximate cause of the accident. It is not every viola- 


tion of an ordinance which will render the violator liable 
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for injury. It is only where the person injured is in the 
exercise of ordinary care for his own safety and the 
violation of the ordinance is the proximate cause of the 
injury. The reference to the ordinance in the instruct- 
ion in question had a tendency to mislead the jury. 

This instruction is erroneous in other respects, In 
order to charge a person engaged in the business ot 
handling a dangerous agency with liability it is necessary 
that the injury which results from such dangerous 
agency be one which a person of ordinary prudence, in 
the light of the surrounding circumstances would reason- 
ably and naturally have anticipated. Austin v. Public 
Service Company, 299 Ill. 112. It certainly cannot be 
held as a matter of law that the servants of the railroaa 
company should have anticipated that a boy standing on 
the ties would be scared so that he would fall in such a 
way that his foot would be crushed under the wheel of 
a passing car. 

While this instruction does not direct a verdict 1. 
purports to tell what is necessary to make out plaintiff’s 
case. Negligence to be the basis of liability must be tne 
proximate cause of the accident. This and other of ap- 
pellee’s given instruction entirely ignored this rule. The 
instruction is also erroneous in telling the jury if a cer- 
tain state of proof exists that the plaintiff has made out 
his case so as to require said defendant to show that the 
said plaintiff suffered said injuries with- 
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out any fault on 
his part. In this case even if the evidence showed the 
facts stated in the instruction the burden of proving de- 
fendant guilty rested upon the plaintiff and defendan: 
was not required to prove itself not guilty. 

An instruction which tells the jury what is necessary 
to prove plaintiff’s case must include all the facts neces- 
sary to make out such case. This instruction after in 
effect telling the jury that if they find the plaintiff was 
attracted by an attractive nuisance and while playing up- 
on the same “was frightened or startled by the move- 
ment of the cars upon said track so that he fell from 
said pile of ties upon the rails of said track and was run 
over and injured, etc.” There was nothing inherentty 


dangerous in this pile of ties which could cause the boy 
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to fall underneath the wheel of the car. There are no 
facts stated in the instruction or in the evidence as to 
the manner of his fall, the connection of the pile of ties 
therewith, or how he got from the ties up the grade and 
beneath the wheels in any way that the court could say 
as a matter of law that the plaintiff had made out his 
case. 

The giving of these instructions was reversible er- 


ror. The judgment is reversed and the cause remanded. 
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General No. 7358 Z Agenda No. 9 


October Term 1921 
DeWitt W. Smith, Defendant in Error 
Allemania Fire Insurance Company, et al., 
Plainitffs in Error 


Error to Circuit. Court of Sangamon County. 


Hon. Norman L. Jones, Trial Judge 


¢ > T R 
HEARD, J. f Pa 2 G i elie 


Defendant in Error, DeWitt C. Smith, filed a bill in 
chancery in the Circuit Court of Sangamon County, to 
recover upon twenty-two fire insurance policies, aggre- 
gating $86,000, issued to him by the seventeen defen- 
dants. The Court entered a decree awarding him $78,- 
409.26, and apportioning that amount among the sev- 
eral defendants. An appeal was prosecuted to this 
court by each of the seventeen defendants severally, 
which appeals resulted in a reversal of the decree, the 
cause being remanded to the Circuit Court with dir- 
ections to proceed in accordance with the views express- 
ed in the opinion which is reported in Smith vs. A. F. 
Ins. Co., 219 Ill. App. 506, to which opinion reference is 


. made for a statement of the facts. 


A rehearing in the Circuit Court resulted in a de- 
cree in favor of Defendant in Error against the seven- 
teen defendants for the sum of $74,971.87, which amount 
is by the decree apportioned among the several defen- 
dants. Plaintiffs in Error have sued out writs of Errors 
for the purpose of having the decree reviewed by this 
Court. 

The first contention of Palintiffs in Error is that a 
court of equity is without jurisdicton in this case. This 
identical question was raised in Smith vs. A. F. Ins, Co. 
supra, and, while the personal of the Court has changed 
since the decision in that case, the opinion in that case 
is binding upon us now, and we must therefore hold in 
accordance with the opinion then expressed that the 
Chancellor did not err in assuming jurisdic- 

Page 1 
tion of this cause. 
It is next contended that the Chancellor did not 


_ i 


: wi Saat, sue), : 


_.oapao anit fo qerr = 


ears) - BABY Olt, Lawrie 


Ski wemT ysdotat 





; its Eee j 
pion af dnabevted ime WW Inve e 
ay 


P 
Jig do finsyino wonclenl ea] singetslA 


“Qt eg atsticcald 


ts, 


if «5 : bene! h OF 
“Gounod Horrenies to fa} sins at serch 


aghut (rert perntel of manne ao 


, 


Cae: YP CaAa 


ni ltd & Ssh whiter 2 AWeu sont nt dashastsQ 
oF pHing rormsense to pu) tim at at ywissnsdy 


“OPN. oH ee Sonetyant sth owi-yide wd moqu Is7oxSY 
* 


“aiolao poeyvinavea ol vi vit od honget (0,0R2 yatisy 





Sunes suis « beseiag tino) adT  ajagb 


ia? od batreseoig eeu levtus «A 2tesbnotsh tai 
oplsiews stnsSosteh gsutnaves off To does yo Prpdo. 
wile ,sattesh oly fe beta # of hodlyass einoqgye moidw 
wih cig Gillet fia mit of bsitusnret aired eernes 
fo er aitue at bestuyet af dounyr aeimiqo ong M8 | 
ei aerate: gain douid of ote wag& UT ers Paeit auth! 
atjost off Yo insmetsia s tot shear - 
oh 3 nb Ha3iceot iso} digoihy ad? rl gnivesdet A 
A793 Si, fuses ord ci tiumbrstod to fOVBT sm soto 
sanroccee loiter, TELT2 213 te cmevadt to? ginebaatob neat 
snatsb feieve2 edt qucmm boreidtoaqgs somnesh sft vd at 
siete te stise tro bee sved toma nt etivoielt ete: 


vidt vel Seyraivan soxsoh odd gaived Yo seaqavg ads wt 


Saad © 


nm dec) 2? sonsel ai elitiniiet to anitastros Jet oAT 

os 
vid .sanp eldid ai novviberiuj, auodtiw ai yiinps To dos. 
oF od A av dliniG ni besiss zaw aovesnp Issitcabi 


bosneds aad tied adi to lscnerog ot olidyr bis siqua 


dans tert oi aoinign adh .oeso Indi ci-geteiosh 907 sonia 
ft biod stotenadt Sena ow bas won au nogu gaibaid zi 


ze 


edt ged Bavaorgns melt aoinign oft diy soushyooos — 


- .oihehiut wotmipess ni rie jor bib solioonsa} ‘ 
I sgsf eS . 


ton Bik soltvonsd alt teelt hobratace sot 2 Ht. 4, 


a 
















“a1 7 
x 
> 
; 
ts ° 
‘i =) 
- 1 
—  s ' 
7 ae i 
*. « 
1 
“3 
j ets 
a 
4 
<a 
pe 
"1 
‘ S 
i 3 34 of a 
ae, 
1 
1 
7 are 
te : as 
oe 
yee _ 


adoupt the correct measure of damages. This court on 
the former hearing held that the term “actual cash val- 
ue” contained in each of the policies meant ‘“reproduct- 
ion value less depreciation for age, and not market val- 
ue,” and that holding is now binding upon us. 

Much evidence was introduced bearing upon the 
question of the loss sustained by defendant in error by 
reason of the partial destruction by fire of the building 
covered by the policies in question. Without detailing 
this evidence in this opinon, suffice it to say that the 
chancellor evidently attempted to proceed in accordance 
with the views expressed in our former opinion, and his 
finding as to the amount falls within the range of the 
evidence. 

The decree of the circuit court is therefore affirm- 
ed. 

Page 2 


Bay te 





Ore 


no Swpoo aid ssvrmeb lo siassenr doetioa odd dquobs. 
novad oft dst bled aniugod vorrei? ssid 


7 fr e yn 3098 
lev duce feria 


“ tanta dow drergor seisiicep edt io dose at Soaisiaos “sis 


Jy doctused don cn ove tol muldeisotqeb egel auiny not 
vis moen unibald won 2t wiiblod dadd bap “ow 


6h oor acivesd beswherdat asw oomshiva dood 


“a@iorori ai dacbrstob ud fenisiana seol off Yo noiteanp ; 
anibfiud 9aj to os) vel coltonttzah latina ont’ to HoeRet 
auhisiol jacdHV? .molisaup af asisilog odt ad horaves. 
oat dad? yng od Gi oot .cosiqo aidt at eomebrre sid 
ayrpltoson ot baesoig of Boiqmadis ylinobive rollsonsils 
id bin :pafige wane ave at hoarse ewaety anit dive 
sj to somei gilt midtre alist daconms oft of en gnibait 
~~ sanabive 
sartite oivtetd sf doe diate odt te soweb sit 

who 


2 ase 


nas 

















\ f 
‘ f 
f 


General No. \7359 Agenda No, 10 


\\ October Term 1921 
\George Steely, Appellee eae 
\ VS. pay ee J 


Chatles Gritton, Appellant 
Appeal from the Gounty/ Court of Vermilion County. 
\ 


HEARD, J. \/ 


This is an appeal from the judgment of the County 
Court of Vermilion County in favor of appellee against 
appellant for $110.00 and costs. 

Appellee’s claim is for professional services render- 
ed by him as a physician and surgeon to Appellant’s son 
who was 29 years of age. Appellee performed an oper- 
ation for appendicitis upon the appellant’s son. Appel- 
lee testified that after the first operation appellant told 
appellee that he would pay appellee for further services 
rendered to the son, and that the services for which claim 
is made were rendered after such promise and in pur- 
suance thereof. Appellant denies the making of such 
promise. This raised a question of fact for the jury and 
they evidentiy found in favor of appellee. 

Appellant contends that even if such promise was 
made, it was a special promise to answer for the debt 
of another, and therefore, void by reason of the Statute 
of Frauds. If appellee’s testimony is to be believed, 
then the promise was not a promise to answer for the 
debt of another but was an original undertaking on the 
part of the appellant to pay for future services, wheth- 
er or not. this promise was made was purely a question 
of fact for the jury, and we would not be justified in dis- 
turbing their finding. 

Complaint is made of the admission in evidence of 
statements of appellant’s son to appellee made out of 
the presence of appellant while the son was being exam- 
ined by appellee prior to the first operation. While 
some of these statements 
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were probably incompetent, 
the vital question in the case was whether or not the 
promise was made as claimed and these statements 
could have had no bearing upon that question, and their 


admission was not prejudicial error. 
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Some complaint is made as to the giving and refus- 
al of instructions. We are of the opinion that the court 
did not err in that respect. 

The judgment is affirmed. 
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2 F] Agenda No. 22 


Octaber Term 1921 
The People of the State of Illingis, For the use of 
Joseph C. Overby, Appellant 


General No. 7373 


% VS. § ae 
= 
Qa 


8. S. Kresge Company, a Corporation, Appellee 
Appeal from the Circuit ‘Coust of Sangamon County 


HEARD, J. 





This is an appeal from a judgment of the circuit 
court of Sangamon County in an action, heard upon ap- 
peal, brought in the name of the People of the State of 
Nlinois, for the use of Joseph Overby a colored person, 
under what is known at the Civil Rights Statute of the 
state which provides: 

“That all persons within the jurisdiction of said 
State of Ifinois shail be entitled to the full and equal 
enjoyment of the accommodations, advantages, facilities 
and privileges of inns, restaurants, eating houses, hotels, 
soda fountains, saloons, barber shops, bath reoms, thea- 
ters, skating rinks, concerts, cafes, bicycles (bicycle) 
rinks, elevators, ice cream parlors or rooms, railroads, 
emnibuses, stages, street cars, boats funeral hearses and 
public conveyances on land and water, and all cther pla- 
ces of public accommodation and amusement, subject 
only to the conditions and limitations established by law 
and applicable alike to all citizens. 

2. That any person who shall viclate any of the pro- 
visions of the foregoing section by denying to any citizen, 
except for reasons applicable alike to all citizens of every 
race and color, and regardiess of color or race, the full 
enjoyment of any of 
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the accommodations, advantages, 
facilities or privileges in said section enumerated, or by 
aiding or inciting such denial, shal fer every such offense 
forfeit and pay a sum of not less than twenty-five (25) 
dollars ner more than five hundred (500) dollars te the 
person agvrieved thereby, to be recovered in any court 
of competent jurisdiction, in the county where said of- 
fense was committed; and shall also, for every such off- 
exse be deemed guilty of a misdemeanor and upon con- 


viction thereof, shal} be fined not to exceed five hundrea 
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(500) dollars, or shall be imprisoned not more than one 
year, or both; and punishment upen an indictment, shail 
be a bar to either prosecution respectively.” 

Motions to dismiss the appea! and to affirm pro 
forma for want of a sufficient abstract were taken with 
the case and are denied. 

The appeiiee operates what is known as a “Five and 
Ten Cent Store” in Springfield. Among its departments 
is a lunch counter at which food and drink are served. 
The counter was in the form of a hollow rectangle, 30 
to 35 feet long, with a marble top 18 or 20 inches wide, 
in the center of which rectangle were steam tables from 
which the food was served and the working space for 
the waitresses. High stools with a seat about 10 inches 
in diameter and without arms or back were located quite 
close together all around the outside of the counter. 
About four feet from the counter and parraile] thereto 
and with no partition or division from the stools, was a 
row of 19 chairs, with backs and wide sheif arms on the 
right side, on which dishes could be placed, such as are 
found in many cafeterias. The food was all served from 
inside the counter by waitresses, and whether it was to 
be eaten while seated on a stool or in a chair it was of 
the same quality and price and served by the same wait- 
resses. On the wall, just over the row of chairs, was a 
conspicious placard on which was printed: “The manage- 
inent reserves the right to seat their patrons.” 

The chairs in question were not reserved for color- 
ed 
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people but were used indiscriminately by colored and 
white persons. 

About the first of July, 1920, Overby, accompanied 
by another young colored man, entered appellee’s place 
of business and seated themselves upon stools at the 
same counter and called for food and drink. They were 
informed by the parties in charge of the lunch counter 
that they could not be served at the counter but that if 
they would seat themselves in chairs they would be ser- 
ved. Overby and his companion declined to occupy the 
chairs and left the piace without being served, and Ov- 
erby instituted this proceeding as the result of the oc- 
curence. 

There is a sharp conflict in the testimony as to what 
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was said by the parties at the time of the occurrence, 
Overby testifying that the parties in charge of the lunch 
counter told him “We do not serve colored people at this 
counter. If you want to be served, get over there 
against the wal!,” and that the Manager of the place 
said, “I don’t serve colored people at this counter; there 
is a lady you might be objectionable to her. If you 
want to be served you get over against the wall.” The 
making of these statements is denied by appellant’s wit- 
nesses, who state that Oevrby’s attention was called to 
the sign upon the wall and that nothing was said about 
their colored people. 

While an eating house or restaurant is sufficiently 
public in its nature to be subject to legislative and muni- 
cipal regulations, yet it is a private enterprise, the pr- 
vate property of the proprietor and in the very nature of 
things the proprietor must exercise contro] over the place 
and the patrons. It follows as a necessary incident of 
such control that one operating such eating house or res- 
taurant may make all reasonable rules as to the method 
of serving patrons and conduct of the business as long 
as they do not conflict with any legislative or municipal 
enactment. Overby’s right in appellee’s lunch counter 
was no greater or no less than those of a white man. His 
color gave him no greater rights there than a white man 
would have under 

Page 3 

the same circumstances. It would not 
be seriously contended that a white man had an absolute 
right to be seated and served at a particular seat in a 
restaurant, or to be served by any particular waiter, or 
to have any particular kind of chairs or dishes. A white 
man would not have a right to insist over the proprietor’s 
protest, upon sitting down at a table where for any reas- 
on, the proprietor might think him uncongenial to the 
other guests or when his presence might interfere with 
the enjoyment of the other guests. A white miner or a 
mechanic in his soiled working clothes, while having a 
right to service, would have no right to insist upon seat- 
ing himself over the proprietor’s protest in just a position 
to ladies dressed in delicate fabrics which might be eas- 
ily soiled nor would a white lady no matter how reason- 


able or well dressed have a right to insist upon being 
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seated at a table with a party of business men who were 
discussing their business affairs. In the very nature of 
things, discretion in seating their patrons must be vested 
in the management of such concerns, and the posting of 
the placard “the amnagment reserves the right to seat 
their patrons” gives appeilee no greater right than he 
already had under the law. It only called the attention 
of the proprietor’s patrons that the management intend- 
ed to avail themselves of that right. It was arule which 
applies to all alike whether white or colored. 

Having a right to seat appellees white patrons it nec- 
essarily follows that appellee had a right to seat its col- 
ored patrons as long as it did not isolate them from the 
whites but furnished them seats used indiscriminately by 
whites and colored people. 

The vital question in this case was a_ question of 
fact and it was put directly up to the Jury by proper in- 
structions, and we would not be justified in disturbing 
their finding which has received the sanction of the Cir- 
cuit court. 

The judgment is affirmed. 
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Missionfield Coal Company, a corporation 


Error to the Circuit Cofirt of Vermilion County 


HEARD, J. 


The cause of action in this case arose out of the 
fact that Defendant in Error, which is hereinafter re- 
ferred to as defendant, entered upon the premises of 
the plaintiff in error, who is hereinafter called the plain- 
tiff, who had a farm adjoining defendant’s premises, 
mined and took away a quantity of coal therefrom with- 
out the consent of the plaintiff. A jury trial resulted in 
a verdict and judgment for plaintiff against defendant 
for $270 damages, and the only question which plaintiff 
seeks to have reviewed is the size of the award. 

In McGuire vs. Boyd Coal and Coke Co. 236 Ill. 69, 
the rule is laid down that the measures of damages for 
coal wrongfully mined beyond the limits of the mine is 
the value of the coal at the mouth of the pit, less the 
costs of loading and handling the coal from the place 
where it was mined to the foot of the shaft and for 
hoisitng and dumping it into the car at the top. 

It was stipulated by the parties upon the trial that 
8,386 cubic feet of the vein of coal had been mined and 
removed by the defendant. 

Plaintiff introduced evidence tending to show that 
8,386 cubic feet of the vein would produce 353 tong of 
coal, while defendant introduced evidence tending to 
show that the amount of coal was 346.2 tons. Plaintiff 
introduces evidence tending to show that the value of 
the coal at the mouth of the pit was $1.75 per ton, while 
defendant introduced evidence tending to 
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show that such val- 
ue was only 95c per ton. Defendant introduced evidence 
tending to show that the cost of loading the coal into 
the pit car was from 34.5c to 35.5¢ per ton, and hauling 
it from the place where it was mined to the foot of the 
shaft and dumping it into the car at the top was from 
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2lc to 25c. 

Plaintiff introduced no evidence as to the cost of 
these operations. According to the figures above quot- 
ed, under the rule laid down in McGuire vs. Boyd Coal 
and Coke Co., supra, the minimum amount of damages 
shown by the evidence was $124.32, and the maximum 
amount was $413.60. 

The verdict of the jury being within the range of 
these figures we would not be justified under the evi- 
dence in this case in disturbing their findings. 

The judgment is affirmed. 
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Joseph P. Lyons, Complainant and Appellee 


4 
VS. 







Mary ay Lyons, Defegdant and Appellant 


Mary, Frances Lygns, Appellant 


enone 


‘ : , 
eas Joseph P. diyons, Appellee 


Appeal from the ifcuit Court of McLean County 


HEARD, J. 


The abstract filed by appellant in this case is a mere 
index. It does not set forth the bill, the evidence, or the 
decree and does not comply with the Rules of this court. 
os While this Court will go to the transcript of the record 
for reasons to affirm a judgment, it will not go back of 
the abstract for reasons to reverse one. The appellant 
who prepares the abstract must cause it to show all er- 
rors relied up for reversal. Warren vs. Armstrong 214 
Il. App. 188. 

Appellant not having filed an abstact in compliance 


with the rules of this court, the appeal will be dismissed. 
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Yates B. McIntggh, Appellant 


ee vs. 
Carlinville Mining Company, Appellee 

Appeal oa cae of Macoupin County. 

& ‘; 
HEARD, J. 3 

This is a suit brought by appellant against appellee 
for services alleged to have been rendered by appellee for 
appellant. 

A trial was had and upon the appellant closing his 
testimony in chief, tho appellee entered a motion to ex- 
clude all of the evidence offered on the part of the ap- 
pellant and for judgment in favor of the appellee. Said 
raction was allowed by the court, and thereupon jude- 
ment was entered by the court in favor of the appellee, 
nich judgment this appeal is being prosecuted. 
During all of the time the appellant was engaged in the 
nerformance of the services for which he has brought 
suit he served at various times as president, secretary- 
treasurer, director and manager of said company, and a 
part of the time held more than one of said offices at the 
same time. 

There was no evidence that the directors of the cor- 
poration ever fixed any compensation or salary for ap- 
pellant prior to the rendition of the services and it is con- 
tended that therefore appellant is nct entitled to recover 


in this case. 


~4 


In Chicago Marconi Co. vs. Beggiania, 202 I. 312, it 
is said: 

“While the principle is well established, that in order 
to entitle an officer of a private corporation to receive 
compensation for the performance of the duties of his of- 
fice, it is necessary such compensation should have been 
authorized by the board of directors or by the by-laws of 
the company, it is also the rule that for the performance 
of duties or service outside and 
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apart from those impos- 
ed on him by virtue of his office, such officer may, if such 
extracrdinary services were rendered at the request, or 
with the acquiescence, of the corporation, recover upon 
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a quantum meruit.” 

In Rose Hill Cemetery Co. vs. Demster, 233 Ill. 567 
the Court says: 

“The old doctrine of the common law that an agent 
of a private corporation could only be appointed under 
the common seal of the corporation, if it ever was recog- 
nized by the courts of this country, has long since given 
way to the modern rule which is now firmly established, 
that an agent of a corporation can be appointed by parol 
for any proper corporate purpose, and the acts of agents 
thus appointed within the general scope of their author- 
ity are binding upon the corporation, and all services ren- 
dered or benefits conferred at the request of its agent 
raise an implied promise, to enforce which an action is 
maintainable against the corporation, 

“In justice and reasen no substantial ground exists 
why a corporation may not make contracts and assume 
liabilities in any manner that a natural person might em- 
ploy, except in such matters as the charter of the laws of 
the state prescribe a particular method of procedure. It 
is a well-established doctrine of the law of agency that a 


subsequent ratification of the act of one who assumed to 


~ 


e an agent supplies the want of previous authority. A 
corporation may ratify the act of one who assumed to 
act for it and thus remove the want of authority in the 
first instanee, provided the act is one which could have 
been legally authorized.” 

Appellant in his testimony stated that the services 
for which he was claiming compensation were not per- 
formed by reason of the fact that he was an officer of 
the corporation and that the services performed were 10 
part of his duties as such officer. 

When a motion is made to direct a verdict upon tne 
trial of an issue, the party against whom the motion is 
directed is entitled to the benefit of all the evidence in 
its favor, in its aspect most favorable to him, together 
with all reasonable 
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inference and presumptions which may 
be reasonably drawn from such evidence. The evidence 
is not weighed and ail contradictory evidence or explana- 
tory circumstances must be rejected. Yes vs. Yes, 255 Ill. 
414; McCune vs. Reynolds, 288 Ill. 188; Plum vs. I. C. R. R. 
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Co. 220 Ill. App. 554. 
Applying this rule to the evidence in this case, we 
are of the opinion that the court erred in directing a 
verdict in favor of appellee. 
The judgment is reversed and the cause remanded. 
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General No, 7390 Agenda No, 37 
October Term 1921 
Swift & Company, a corporation, Plaintiff in Error 
4 vs. 
Normal State Bank, Defendant in Error 
Error to McLean County Cireuit Court 


HEARD, J. 


Plaintiff in Error brought suit in trover against De- 
fendant in Error for the conversion of a check for $90.52 
Defendant in Error plead not guilty. A jury was waived 
and trial before the court resulted in a judgment for 
plaintiff in error against defendant in error for one cent 
damages and costs, to review, which judgment plaintiff 
in error has sued out a writ of error from this court. 

In the year 1919, W. L. Hogle was a salesman and 
collector for plaintiff in error. He took orders for meat 
and collected payments from its customers. The pay- 
ments were made to him by the custcmer’s checks and 
in cash. At frequent intervals Hogle made itemized re- 
ports of orders and collections accompanied by a remit- 
tance of the payments. In order that he might make 
the remittances he was authorized to endorse customer’s 
checks with a rubber stamp reading: “Pay to order of 
for exchange payable to Swift & Com- 


” 





pany, by After the check was stamp- 
ed with this endorsement he was authorized to fill the 
name of the payee bank in the first blank and to write 
his name in the last blank. With the stamp and author- 
ity he could purchase exchange at any bank and endorse 
the local checks to the bank as consideration for the ex- 
change. Hogle had no authority to use the checks in any 
other way or to use any other form of endorsement. He 
could not use the local checks or the purchased exchange 
for his personal use except by forgery. By this means 
the local banks handled the local checks and Swift & 
Company received one draft instead of 
Page 1 
many checks. 

Hogle without authority endorsed the check in ques- 
tion in lead pencil: “Swift & Company, by W. L. Hogle.” 
The defendant bank received the check so endorsed, col- 
lected it from the McLean County Bank at Bloomington, 
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the drawee bank and received the proceeds for its own 
account, and thereby became technically guilty of con- 
version. 

The defendant in error interposed only the defense 
of mitigation of damages. Confessing the conversion, 
defendant in error has undertaken to mitigate the con- 
ceded damage by an attempt to prove that the check was 
actually used as part payment for a draft which the de- 
fendant in error issued to Hogle for Swift & Company on 
August 18th. Swift & Company received and cashed the 
draft. The question in the case is, whether this parti- 
cular check was actually used in part payment for the 
draft. 

This question was purely a question of fact to be de- 
termined by the court from the evidence in the case. We 
are of the opinion that there is sufficient evidence in the 
case to support the court’s finding that the proceeds of 
the $90.52 check were used by Hogle as part payment for 
a draft for $385.02 which he purchased and sent to plain- 
tiff in error and which draft was received and collected 
by plaintiff in error. The court having found that. plain- 
tiff in error received the proceeds of the $90.52 check; 
it follows that plantiff in error was only entitled to re- 
cover nominal damages. 

Barrelett vs. Bellgard, 71 Ill. 280. 

The judgment is affirmed. 
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General No. 74h Y Lea No. 52 
October Term 192 ; 
Minnie Zelk, Appgllee 







vs 
Charles Simon, Appellant 
Appeal from the Cikeuit Cou 


HEARD, J. \ fe 


Appellee brought suit against appellant in the cir- 


of Sangamon County. 


cuit court of Sangamon County and filed a declaration in 
assumpsit consisting of one count, seeking to recover for 
labor and services performed in and about the household 
of appellant. Upon motion of appellant, a bill of parti- 
culars was filed claiming wages for work, labor and dom- 
esitc services performed by appellee in and about the 
household of appellant from the 24th day of February 
1916, to the 24th day of October, 1920, being about five 
years immediately preceding the filing of this suit; at 
the rate of ten dollars per week. Appellant filed the 
plea of general issue. Trial was had upon the merits ang 
a verdict was returned in favor of appellee for the sum 
of $1,690.00 and judgment was entered upon this verdict 
from which judgment this appeal was taken. 

About twenty-three years before the beginning of 
this suit appellee, who is now about, 47 years of age, be- 
gan working for appellant in his household in the city of 
Chicago. Shortly after she began this service the fam- 
ily removed to Elkhart, Illinois, and she came with them 
and continued to work for Appellant in his household at 
Eikhart for the next nine years. About the end of that 
period of time appellant and his family removed to 
Springfield, Illinois. Appellee came with them also and 
continued to work in his household until she was dis- 
charged some time in 1920. 
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Both parties agree that the services were perform- 
ed and that they were not gratuitously performed. 

Appellant was a grocer in the City of Springfield. 
The members of his household consisted of his wife, who 
died August 15; 1916, his brother William, two sons, Phil- 
ip and Julius, all grown men, and one daughter, Natalie, 
aged about eighteen. 

Appellee claims that she was never paid anything 
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for the services rendered. 

Appellant testified that he started out prior to Feb- 
ruary 24, 1916, by paying appellee four dollars per week 
and that during the five years in question he paid her 
five dollars each and every week, sometimes by check and 
very frequently in currency; and that when this suit was 
instituted by appellee he did not owe her one cent. 

Appellant was corroborated as to the making of 
payments by his two sons Juilius and Philip and by Chas. 
Anderson a truck driver at appellant’s store and also by 
about 40 checks drawn by appellant payabie to appellee 
which seemed to indicate a weekly payment from appel- 
lant to appellee. In explanation of these checks appel- 
lee contends that there was an agreement between her- 
self and apvegilant, that appellant should each week, leave 
2 small sum of money at his home to pay minor house- 
hold expenses, such as laundry bills, insurance bills, and 
newspaper bills, and in pursuance to this agreement ap- 


pellant gave money and checks ranging in amounts from 


| 


$4.09 to $10.00 each week, either to appellee or to nis 
daughter Natalie for that purpose but that none of these 
cnecks were for wages and that she retained none of the 
money or proceeds of the checks for her own use. 

Anpellee testified that while uron two ocassions dur- 
ing the twenty-three years appellant promised to pay her 
wages no specific amount was ever mentioned or agreed 
upon. At one time in her testimony appellee testified 
that in June, 1917 she was working for appellant under 
an agreement whereby he was to 
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pay her four dollars per 

week and board and lodging, but that he never did it but 
later claimed that she had not so testified. In thig state 
of the record it was proper for appellee to introduce tes- 
timony as to the usual, reasonable and customary price 
paid for like services in that community, at that time, 
and appellee did introduce such testimony. 

The court refused to give an instruction requested by 
appellant and such refusal is assigned for error. The re- 
quested instruction is as follows: 

“The court instructs the jury that if you believe 
from the evidence in this case that at the beginning of 
the time in question the defendant had the plaintiff in his 
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employment upon the agreement and the understanding 
between the parties hereto that the plaintiff was to re- 
ceive in full compensation for her services the sum of 
four dollars per week, and that subsequently, by agree- 
ment and understanding between the parties, the plain- 
tiff was to render the services in question for the sum of 
five dollars per week, and that in pursuance of such 
agreement and understanding the said defendant did pay 
the said plaintiffs for such services in accordance with 
their said agreements and understanding then in such 
case it is your duty to find for the defendant.” 

The evidence was very conflicting and appellant had 
the right to have the jury fully instructed as to the law 
of the case, especially in view of the fact that appellee’s 
witnesses had fixed eight dollars per week as the sum 
which appellee’s service were recently worth. The re- 
fusal to give this instruction was error. The judgment 
is reversed and the cause remanded. 
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General No. 730%, Fi Agenda No, 23 
5 a 
\ April Term 192) 
Meridian Amusement Company of Illinois, a corporation 


é 
fQQr 
j 


Appellant Z 
é 


vs. # 


Fi 


The Home Theatre Company, fa corporation, Appellee 
Appeal from Vermilion. 


= 


NIEHAUS, J. \ 


‘ 

This suit was brought by the appellant, Meridian 
Amusement Company of Illinois, in the circuit court of 
Vermilion county, for alleged pecuniary loss, which it 
claims to have suffered on account of the violation py 
the apepllee. “The Home Theatre Company,” of a res- 
trictive agreement, by the terms of which, the appellee 
was prohibited from operating a_ picture show at_ its 
theatre in Danville, which is known as the “Palace Thea- 
tre;” and is located nearby the Picture show theatre con- 
ducted by the appellant, which is known as the Fisher 
Theatre. 

It is contended by the appellant, that the violations 
of the restrictive agreement referred to, commenced 
about May 1, 1918, and continued, with the exception of 
short intervals, until March 13, 1920, when the appellee 
was finally enjoined from the further production of pic- 
ture shows at the theatre mentioned. There was a trial 
by jury, which resulted in a verdict and judgment for the 
appellant; the amount of the verdict and judgment being 
$250.00. The appellant claims, that the amount of cam- 
ages assessed by the jury are inadequate, and prosecutes 
this appeal from the judgment. 

The right claimed by the appellant for the recovery 
of damages is predicated upon the loss of profits by rea- 
son of the 
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wrongful competition in carrying on the 
same kind of theatrical attraction by the appellee at its 
theatre, located close to the theatre of the appellant, 
where similar performances were being carried on; and 
thereby decreasing the attendance upon its theatre, 
which necessarily resulted in a loss of profit in carrying 
on its business. On the question of the damage which it 
sustained, the appellant offered evidence of the pecun- 
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iary recepits derived from attendance of the patrons of 
its moving picture shows, and the net profits realized 
therefrom, from March 11, 1917 to October 13, 1917; and 
from March 17, 1918 to October 12, 1918. and from March 
17, 1919 to October 11, 1919; and also up to March 12, 
1920, that being the date when the final decree for the 
injunction took effect, which prohibited the appeliee 
from further picture show performances. The appel- 
lant offered to prove the attendance receipts and profits 
of its theatre after the injunction took effect and the ap- 
pelee had ceased its picture show attractions, from April 
5, 1920 to October 16, 1920. An objection was sustained 
to this evidence; and the evidence was not admitted. We 
are of opinion, that the appellant had the right to have 
this evidence considered by the jury on the question of 
the damages sustained by appellant. The evidence had 
« tendency to show what effect the stopping of appellee’s 
picture shows, had on the attendance on Appellant’s pic 
ture shows. In Southerland on Damages, it is said, that 
juries should be allowed to act in cases of this kind up- 
on probable and inferential, as well as direct and positive 
proof. “And when from the nature of the case the 
amount of damages cannot be estimated with certainty, 
or only a part of them can be so estimated, no objection 
is perceived to placing before the jury all the facts and 
circumstances of the case, having any tendency to snow 
damages, or their probable amount so as to enable them 
to make the most in- 

Page 2 

telligible and probable estimate 
which the nature of the case will permit.” Southerland 
on Damages Vol. 1, p. 121. ‘When profits are the object 
and inducement of a contract and known to both con- 
tracting parties so to be, such profits may be proven as 
a measure of damages for a breach of contract if suscep- 
tible of being proven with reasonable certainty.’ C. C. 
& St. L. Ry. Co. v. Wood 189 Ill. 352. Evidence showing 
an increased attendance and hence increased profits der- 
ived therefrom, after appellee’s wrongful competition 
was removed, would necessarily have a tendency to show 
the injurious effect of such wrongful competition, and 
the damage resulting therefrom. We are of opinion 
therefore that this evidence was competent and should 
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have been submitted to the jury. St. John v. Mayer 13 
How. Pr. 527; Hitchcock v. Anthony 38 Fed. 779; Hoogen- 
dorn v. Daniel 202 Fed. 431. The appellant called I. C. 
Davidson as a witness, and he testified that he was in 
the theatrical business in Danville, and had operated a 
theatre there since May 1, 1917. He was asked this 
question: “You may state if you know whether the in- 
crease in attendance on theatres in Danville—the gener- 
al volume of attendance—increased of decreased for the 
year from May Ist 1918 to May Ist, 1919?” The Court 
sustained an objection to the question, and this ruling is 
assigned as error. We are of opinion that the objection 
was properly sustained. The foundation for asking 
such a question was insufficient; inasmuch as it did not 
appear, that the witness had the knowledge which the 
question called for, namely, of the general volume of at- 
tendance upon all the theatres in Danville, even though 
the increase or decrease of the general volume of atten- 
dance upon theatres in Danville, might have had a bear- 
ing on the particular matter in issue, which was whether 
or not the attendance on appellant‘s theatre was decreas- 
ed on account of the wrongful competition set up by the 
appellee. 
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The giving of appellee’s instructions numbered 1 and 
3 is also challenged as error. These instructions in ef- 
fect told the jury that the plaintiff’s profits, if any, pre- 
vious to the time when the appellee commenced the op- 
eration of its competitive picture shows, were the only 
tests from which they could determine the question, of 
whether the appellant was damaged. We are of opin- 
ion, that these instructions while in harmony with tne 
rulings of the court in excluding the evidence hereto%ore 
referred to, fix too narrow a limit concerning matters 
which the jury have a right to consider in determining 
the loss of profit; and are in conflict with the principles 
emphasized in the authorities cited. 

For the reasons stated the judgment is reversed, and 
the cause remanded. 

Reversed and Remanded. 
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In this case the appellee Charles H. Woodruff leased 
from the appellants Harry L. Nichols and Effie N. Park- 
er as conservators of E. F. Nichols, two tracts of land 
situated in Pike county, in the locality known as “Black- 
wood Bend” in the Sny Island Levee District; both 
tracts were located in the bend of the Sny E’Carte 
stream, which runs through the bottom land composing 
the district. The tracts are also adjacent. to the waters 
of Kiser Creek, which had been diverted into an artifical 
channel, and a settling basin constructed near these 
lands; and at the time of the leasing, a protective levee 
was in process of construction between the settling bas- 
in and the tracts in question, but had not been complet- 
ed. The leasing in question, was by oral contract, in the 
fall of 1919. In the month of April following, a new ar- 
rangement was made between the parties, by which one 
of the 25 acre tracts, was eliminated from the contract 
by substituting therefor other land, concerning which 
there is no controversy. On the remaining 25 acre tract, 
was a growth of alsike clover. By the agreement of the 
parties this clover tract was to be utilized for raising 
corn in the season of 1920. In the beginning of May, 
1920, the appellee made an effort to plow the tract in 
question for that purpose; first with a tractor, and af- 
terwards with plows drawn 
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by horses; and he had suc- 
ceeded in plowing between six and seven acres, when 
a heavy rain fall set in, which resulted in a rise of the 
waters of Kiser Creek in the settling basin; and the en- 
tire tract upon which the appellee had been working be- 
came inundated. Appellee testified, that after the rain, 
‘the entire tract was flooded; and that water was run- 
ning all over everything; and that they had to hurry to 
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get the horses out; that the water was about knee deep 
in the barn; that the barn was on the highest ground.’ 
The appellee thereupon abondoned his efforts to farm 
the land; and went to the house of appellant Nichols to 
inform him as he said, that he “was done on Blackwood’s 
Bend:” not finding the appellant at home, and left word 
to that effect with his hired man Kinder; and Kinder de- 
livered the message to appellant Nichols. Afterwards 
the appellant assuming, that the appellee had no legal 
right to abandon his efforts to cultivate this land, and to 
raise a crop of corn thereon, employed attorneys to com- 
mence suit to recover damages from appellee; and on 
June 25th the attorneys employed, sent a letter to the 
appellee informing him, that they had been employed 
for the purpose mentioned, and advising him to see the 
appellant Nichols at once, and arrange the matter in or- 
der to avoid suit; which the appellee did, in the latter 
part of June. When the parties got together at that 
time, an adjustment was agreed upon of appellant’s 
claim. There is a sharp conflict in the evidence as to the 
exact terms of the adjustment agreed upon. The appel- 
lant Nichols, testified on the trial concerning this mat- 
ter as follows: “He asked me, what I wanted to do; and 
I told him, that the clover seed was good; and I was un- 
able to attend to it myself, and if he would do that, I 
wouldn’t have any claim for damage on the part of the 
ground that was in clover; and he said, he would cut 
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the clover, and save the seed, and give me half the seed 
threshed.” And that on appellant’s own suggestion it 
was also agreed, that the appellee would get an early 
variety of corn, and plant the six or eight acres that he 
had plowed. 

The apepllee’s testimony concerning the transaction 
was as follows: “I asked him about the business, and he 
told me if I would plant what I had plowed, and try to 
save that clover, that was all right, good enough, he 
would withdraw his suit. I told him I would do the best 
I could, and he said, that is all anybody can do.” 

As to which of the parties gave the correct version 
of the agreement reached was a question of fact for the 
jury. The evidence shows, that the appellee after the 


last agreement was made, planted corn on the six or 
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eight acres, which he had plowed; and that he also made 
efforts to harvest the clover; he first made an arrange- 
ment with Lee Main to cut the clover. Main testified, 
‘that he told the appellee, that he would try to cut the 
clover; that he looked at the land; found some weeds 
and some clover, and some sticks and stumps; and, that 
that was about all he saw; but he did not cut the clover; 
he did not think it could be cut.’ That Woodruff after- 
wards came to him, and asked him, if he had cut the 
clover, and that he told him, he had not, and couldn’t 
Main also testified, that there was trash and driftwood 
on the land, small trash that had come in there with the 
flood. The appellee thereafter, tried to get two other 
men, to cut the clover; one of these was Milt Gwartney. 
Gwartney testified, concerning this matter as follows: 
“I went there to cut the clover on this land for Mr. 
Woodruff, I took my son and two machines down there. 
I started to cut it, took a ridge first, it was a mass of 
weeds. I run into some fine brush, and went a little 
further and ran into fine driftwood. I went on, 
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and struck 
stumps, and I backed out of that. I found some ola 
bundles of wheat around there. I could not see clover 
enough to pay, and I throwed the cycle bar up, and 
went home.” 

Complaint is made of an instruction which the Court 
gave to the Jury concerning the adjustment agreement. 
The instruction is as follows: 

“The defendant claims that after the high water of 
May 11, 1920, he and the plaintiff entered into a new ar- 
rangement and contract, whereby the defendant was to 
plant corn in the portions of the clover tract which was 
then plowed, and whereby, also, the defendant contract- 
ed that he would cut and care for the clover seed crop 
on the unplowed portions of the tract if he could do so; 
and in consideration thereof the defendant claims that 
the plaintiff released the defendant from the latter’s for- 
mer contract to farm the land in corn. The defendant 
further claims that he kept and performed his contract 
as herein set forth; that he did plant the plowed land in 
corn in a reasonable time thereafter; and that he in good 


faith made reasonable exertions and efforts to cut and 
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care for the clover seed crop, but by the use of such reas- 
onable efforts and exertions, he was not able to cut and 
save any clover seed. If you believe from the greater 
weight of the evidence that the new contract was made, 
as claimed by the defendant, and that the defendant 
kept and performed the contract, by planting the plow- 
ed land in corn in a reasonable time thereafter, and by 
using reasonable exertions to cut and save the clover 
crop, you should find for the defendant and against the 
plaintiff on the question of damages claimed by the plain- 
tiff.” 
The appellant contends, that this instruction, was erron- 
eous. It is clear however that it correctly presents the 
appellee’s theory of defense; and merely submits to the 
jury the determination of the questions of fact connect- 
ed therewith; and which are vital in the controversy. 
There was no question about the fact that there was a 
final agreement made between the parties, which was 
made to adjust their differences; both parties testify to 
this fact. The instruction submitted to the jury the 
question, whether the agreement was made, as testified 
to, by the appellant, or as testified to, by the appellee; 
and if they found that the agreement was, as claimed 
by the appellee, then to determine from the evidence 
whether the appellee had complied with it. We find no 
error in the instruction. The jury by their verdict 
found 
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these question of fact presented for the deter- 
mination of the jury, and they found in favor of the ap- 
pellee; and they were fully warranted in such finding 
from the evidence. The finding of the jury on these 
questions was decisive of the controversy. 

In this view of the case, it is not necessary to dis- 
cuss the other questions raised, concerning the general 
rights and duties of tenants in the cultivation of lands 
leased; or the extent of appellant’s right of recovery un- 
der the Bill of Particulars. The Court properly render- 
ed judgment on the verdict; and the judgment is affirm- 
ed. 

Affirmed. 
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General No. 7323 Zf Agenda No, 35 
\\ April Term 192)" 
The Town of Griggsvillé, Appellant 


"He, 


vs. 2 
% Fs 
George R. Newman, Appellee 
3 f° 
\ Appeal from Pike. 


4 & 


NIEHAUS, J. \ 4 


, ra 

This is a prosecution brought by the appellant Town 
of Griggsville in Pike County, on the relation of Williard 
Nesbitt, Commissioners of Highways, against the appel- 
lee George R. Newman for an alleged obstruction of a 
public road, by encroachment thereon by the appellee. 
The claim of the appellant being that the appellee built 
his fence beyond the line of the public road, and into the 
public road; and after notice to that effect by the Com: 
missioner of Highways, failed to remove the same, 

This case was in this court on a previous appeal; and 
the judgment from which the appeal was taken, was re- 
versed and remanded; Town of Griggsville v. George R. 
Newman, 214 Ill. App. 653. After re-instatment of the 
case in the trial court, another trial was had, which re- 
sulted in a judgment and verdict, finding the appellee 
not guilty; from this judgment an appeal is now prosecut- 
ed. Various reasons are urged for a reversal of the 
last judgment. The first point made by the appellant is 
that the verdict is contrary to a clear preponderance of 
the evidence. This contention is based mainly on the 
fact, that the appellant had the greater number of wit- 
nesses to testify upon its side of the controversy. It is 
familiar law however, that the greater number of wit- 
nesses do not necessarily make a preponderance of evi- 
dence in favor of the side upon which they testify. 
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Witnesses, who testify in a case are not equal in credi- 
bility: nor do they have equal knowledge concerning the 
matters about which they testify: nor are they equally 
intelligent, and fair, and truthfully inclined; all these 
elements and others enter into the question of the 
weight of the evidence, and in determining the credence 
which the jury will give to the matters concerning which 
they testify. Applying the usual tests, which the jury 
had a right to apply, it is evident that the greater num- 
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ber of witnesses did not carry the greater weight of the 
evidence in the judgment of the jury. As has often been 
held, in a case like this, where there is a sharp conflict in 
the evidence as to the controlling facts, it is peculiarly 
the province of the jury to determine where the weight 
of the evidence lies. The jury found in this case that 
the weight of the evidence was on the side of the appel- 
lee; and the finding of the jury on that point, was sus- 
tained by the trial court. This court would not be justi- 
fied under the circumstances here presented, in holding 
that the verdict was manifestly against the weight of the 
evidence. 

It is contended, that the trial court erred in admit- 
ting over the objection of the appellant, evidence of the 
varying width of the road in question, north and south of 
appellee’s land. While it is true, that the variance in the 
width of the highway at points north and south of the 
appellee’s land, was not relevant to the main issue, nam- 
ely, whether the appellee built the fence in question 
along the line of the former fence, which was conceded 
to be on the line of the road, or built it about four feet 
further out in the highway, it is a controverted question 
in the evidence, where the line of the former fence was, 
which was conceded to be on the line of the road. Un- 
der these circumstances the lines of the road above and 
below the appellee’s land might have some bearing on 
locating the line of the road along the appellee’s land. 
The 
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court limited the purpose of the admission of the 
evidence by instructing the jury, that the measurements 
as to the width of the road in controversy, and the road 
north and south of the Newman land, were admitted in 
evidence only for the purpose of fixing the location of 
the old and new fences, and certain land marks such as 
posts, stumps and trees mentioned by the witnesses; and 
not for the purpose of showing the width of the road in 
question along the Newman land. Insofar as it had any 
tendency to show the location of the matters referrea 
to, we think the evidence was not incompetent. 

Appellant criticises some of the instructions given 
for appellee, and insists, that the language used; may 
have misled the jury into erroneous conceptions of the 
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law. We do not think the criticism is justified. The in- 
structions must be considered all together, and as a ser- 
ies; considered in this way, they state the law with sub- 
stantial correctness; and we do not think, that the jury 
received an erroneous impression concerning them, nor 
wrongfully applied the law to the facts. 

It is also contended, that the court erred in not 
granting a new trial on the strength of the matters con- 
tained in the affidavit of Williard Nesbitt, which recites 
certain alleged newly discovered evidence. This newly 
discovered evidence was inreference to certain facts 
testified to, on the trial by the witnesses Galloway, Os- 
born and Weeks. Affiant averred in the affidavit, that 
he expected to show these new matters by the same 
witnesses; and others who were not named in the affi- 
davit. Appellant had an opportunity to elicit the mat- 
ters set forth in the affidavit on cross examination of 
these witnesses, when they were on the stand, and tes- 
tified at the trial; or by calling them afterwards in re- 
buttal. The affidavit was clearly insufficient to warrant 
the court in granting a new trial. 
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It is also urged, that it was not proper to render a 
judgment against the appellant town for costs. The 
judgment for costs was in accordance with the provis- 
ions of Section 6, Article 5 of Chapter 139 Revised Stat- 
utes. Town of Anchor v. Stewart 158 Ill. App. 205. 

We find no reversible error in the record and judg- 
ment is affirmed. 

Affirmed. 

Page 4 


«oi adi <beflidget ei mebiite add Aaids tom ob eW ei. 
-is2 228 Dae wrodieued Mg hevsbiesoa oct deur enoitouite 
-due iw vest od adsde “ail soew andy ot hortabienoa eo 
quot edt todd galls goo of aw bys uBonostias, ihiedie 
“og ,Mtadt sateen noleotgedi cuostovwa ma Daviaoet 

iont of} of wal odd Asilqge vilottynow 
joa at fiovte duos ett isdd behastuos ovls at at 


09 21edtsit dull to dls 





tw 


io deteha 2idaavl parity te Hysbats ‘aly ai hesist 
wyoed ett! somsbiva hevavoolly ybyoit fos ite = nist? 


fiosk sisdiss a) sogetotouni asve gonshi7s hovsrooaib 





20 sawolla aascorttiw ole vd feted any cto ,ot bafitdestd 


is 
+ 
, 


dent jivebiiis occ nt bSorisve er) AoW bes mod 
ams? di yd sisdion von seadd woe of hotssqza arf 
sf] nb herand toc sisye ove aveuwte hos sesensntive 
dary odd diols of ydiandieque ne bast dosllaqgA dived 
te ooitsaimtaxs wou so tivsbitta od ot dtaot doa erat 
2a) ue , Jiiate ant so steer yordt sandy moeporitiqn esortt 
“ST df ebiswwotis oot) eriliss ya ao sind edd Js boil 


jnaciewy of tisigfnedt yusels esw Jivebitts dT Istind 


& gash a Ss 
# a:hnes of aesyore don asw 7) dacdt oheqi oals a fl | 
ade waives Tol awer ganliadqs on pone snanrebsi, 
-pivety odd tier gortsinoosn st zavr efrog wet srontebtt 
318 hesivell G8f rednsd to g olitih 0 cotee® Yo eaot 
202 .qgA MIL Ber duewale © ac tofedé is awol pain 

chu, bas Arover 6:9 af corte afdisisvet or bah aW 
; cbenriilts ef toc 

oP + beminta | 

b ovat 


~ 


aod? co [niad woe 6 ‘gaiinsTs 


Jem wor & uiihicrs at dros sdjy 











\ Cpe F 
\ < df ye ws LP 
General No. 7331 \ Agenda No. 44 
April Term 1921 
John ‘Bond, Appellgé 
\ vs. f 
J. H. Austin, Appellant 
Aooeal ronfhord 


NIEHAUS, J. (fe 


This is a suit to recover damages for an alleged 
breach of warranty made by the appellant in the sale 
of a stallion to the appellee. There was a trial in the 
circuit court of Ford county, which resulted in a verdict 
and judgment for $200.00 in favor of appellee; and this 


appeal is prosecuted from_ the judgment. The appel- 
lant contends, that the trial court erred in the admis- 


sion of secondary evidence, namely in allowing the ap- 
pellee to testify from his recollection as to the number 
of mares, which were served by the stallion; also that 
it was error to allow appellee to refresh his recollection 
from a memorandum which he had made. The testi- 
mony of the appellee concerning the number of mares 
served based upon his recollection, was not secondary 
evidence, even though he may have kept an account of 
these matters in a book. It is elementary, that the re- 
collection of a witness concerning a fact or a transaction 
in which he participated, or of which he has personal 
knowledge, is the best evidence on that subject. This 
evidence therefore, was the best evidence, of which the 
nature of the case was susceptible. Nor was it error to 
allow the appellee to refresh his recollection from a 
memorandum he had made concerning matters about 
which he was competent to testify. Iroquis Furnace 
Co. v. Elphicke & Co. 200 IIl. 411; Diamond Glue Co. v. 
Wietzychowski 227 Ill. 338; Brown v. Galesburg B. Co. 
132 Ill. 648 
Page 1 
Callahan v. Conran 172 Ill. App. 261. 

It is further contended, that the record does not 
show that the appellee was qualified to testify concern- 
ing the market value of the stallion in question. It ap- 
pears from the evidence, that the appellee had been in 
the business of buying, selling and standing stallions, for 
about twenty years prior to the time of his testimony. 
This was sufficient to qualify him to answer questions 
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concerning market values. 

It was a controverted quesiton in the case whether 
the appellant had warranted the stallion to be a foal 
getter, and a first class coverer. This was the main is- 
sue and concerning this matter, there was a conflict in 
the testimony of the parties to the suit; the appellant 
claiming, that he made no warranty at all of the stai- 
lion’s qualities in that respect. There is evidence cor- 
roborating appellee’s verison of the matter; and appar- 
ently more evidence corroborating appellant’s testimony 
on that question; but it was a fair question for the jury 
to decide, where the determination of the matter invol- 
ved the credibility of the witnesses, who testify for and 
against the respective parties. The jury believed the 
appellee, and this ocurt would not be warranted in hold- 
ing that they should have believed the appellant; and 
we would not be warranted in holding under these cir- 
cumstances that the verdict is manifestly against the 
weight of the evidence. Harroun v. Benton 197 Ill. Apr. 
140; Welsh v. Chicago City R. Co. 195 Ill. App. 146; Pix- 
ley v. Swail 194 Il]. App. 151; Village of Bolton v. Lewis 
194 Ill. App. 71. 

We find no error in the giving or refusal of the in- 
structions in the case; and no reversible error is disclos- 
ed by the record. The judgment is affirmed. 

Affirmed. 
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General No. 7340. Aegnda No. 53 
April Term 1921 
Edward Wolf, Appellee” 
4 VS. A 
Turner State Bank, Appellant 


Appeal from Chistian. 
NIEHAUS, J. | 


The appellee Edward Wolf commenced this suit in 
replevin in the circuit court of Christian county to re- 
cover possession of a promissory note of the alleged val- 
ue of $4000.00, of which he was the maker; and which 
he claimed, was illegally detained from him, by the ap- 
pellant, Turner State Bank. The main issues in this 
controversy were, whether the appellee was the owner 
of the note in question, or entitled to a return of the 
note, which he claimed, he placed in the hands 
of the cashier of the appellant bank, upon certain con- 
ditions, which were to be complied with by the Daniel 
Hays Land Company, and which he alleged, were never 
complied with; or whether the appellant bank, was a le- 
gal holder of the note in due course, for value, and with- 
out notice of any infirmities effecting the execution or 
negotiation of the note. It appears from the evidence, 
that prior to the making of the note, two representa- 
tives of the Daniel Hays Land Company, Yates and 
Brainard, entered into negotiations with the appellee, in 
June 1919, for the purpose of selling him some land, 
which the company claimed to own in the State of Cali- 
fornia. The initial negotations on the part of the com- 
pany, were by Yates; but subsequently carried on and 
brought to a conclusion by both Yates and Brainard. The 
appellee testified, that on the evening of June 16, 1919, 
he went to appellant’s place of business, to see 
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L. E. Swigert 
appellant’s cashier, and sought his advice concerning the 
matter; and told him about the land deal which he nad 
on hand; and that Yates wanted him to leave the note 
at the bank on deposit until the contract for the pur- 
chase of the land was returned. To use appellee’s own 
language: “I told him, I didn’t want to leave a note, that 
would cause any trouble; if there was any chance; he 
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said there wouldn’t be any trouble; he said you leave the 
note here, and it will be perfectly safe; he said just draw 
up a note payable to yourself, and leave it; I told him; J 
had no contract; it was to be sent to the company for 
their approval; and if the contract was not changed by 
the company, or the deal was off, the note was to be re- 
turned.” It does not appear clearly from the appellee’s 
testimony, just what changes were to be made in the 
contract, which the representatives of the Land Com- 
pany wanted the appellee to sign. According to the 
testimony of the Land company’s representative, Brain- 
ard, the change in the contract which was to be made, 
was this: the time of the appellee’s trip to California to 
inspect the land, was to be extended from ninety to one 
hundred and twenty days; and Brainard also testifiea, 
that the appellee had stipulated at that time, that the 
company should sign the contract before he did; and that. 
he wanted the company’s signature as evidence of their 
good faith, before he signed it. And Swigert testified 
concerning the return of the contract to the appellee, as 
follows: “As to mailing the contract back, the arrange- 
ments were made with Mr. Brainard; I understand, that 
it was to be either mailed back to Mr. Wolf, or the 
bank.” It is claimed by the appellant, that on the even- 
ing in question, at the end of the negotiations which took 
place in a room of the bank, that an understanding was 
reached that the company should have the right to have 
the appellee’s note discounted by the bank, 
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, so that the 
company would immediately receive the money there- 
from; and that if the appellee after his inspection trip 
to California didn’t want the land, he would be entitled - 
to receive back his money from the company. Swigert 
testifies in reference to this matter as follows: “Mr. 
Wolf said to Mr. Brainard, that he would be willing to 
put up a note and leave it with me until after his visit 
to the land, and inspection of it; Mr. Brainard positively 
informed him he would not consider such a thing under 
the circumstances; that he must put up a note that was 
payable to the cashier, on which they could get the cash, 
a note that could be discounted. They discussed the 
proposition further and finally Mr. Wolf proposed to Mr. 


el) avynal soy ma ad iaiddord ae od Vablsow grgedt bica 


wath jaui biee od vote yUoubrag oc Ste tt bas eter stor 
T nid Blot f 7 sinef bas Ilonivoy of oldeysy stom 4 ay 


so% vangaroa add ot Inez od of esw dt tlostimos on bed 
yd bonuads tor aa toasts ost t bas Usvoigges isd 
ad of enw gion oft (Ro ener iseh edt so Yasqnteg ad? 
egulloges ot ciowt qisslo yesqqs Jon aech HT“ bowtud: 


iat oat shart 6d of sre 2ogidsco tariw dant reomtides3 
<a) fart od? lo saviteatesaaias? ons dota shops 


att of unt ue inte of sefiagds add belasw wisg 
wind aviiningsoned 2'eaaqenos bred edt To -gnormitesd 
whant od of eaw dole foetinos sdf iti eyaads odd bis 
at aiemtis? of atrt etgelleans edt To seatd oft tein? 2sw 


una of gionia sant Sebastes ad of asw basi end tonqeni 





wet 


Host olf busaie hae jaysh ynews bas barbrud 


ond todt soni? tedt 4s detrludije bed sslieqqe ong dedi 
jad) bre thib arf stotad dostinos edd ayia binode wasaoo 





‘sign Xo see ze siudsnyie a'yasqeroe oft beinew sit” 
hoitijest qeetwh baA i bangie od stoted tist boog 


Hsqys ads oF Jopirdtos edt te asset adi print T9109 





viin od? ,dosd joetinos alt eailican og BA” saree 
fasdy bastowsban J jbianis1€ aM dliw ‘ebge e197 ater 
jus 1 dtoW aM od doad beligar iediis 9d od 2sw ti 
“agva edt to tedt dasiisaas edt yd bential af IT “alasd 





wv acilstiousn sdt 16 bre oft ds sotesip at gai 

Parente (os rabera gin dedi ated adi to moot 8 m-aasla 

sit sved hfsode TARLCOD ott + hadorex 

samed s ad xd hatasroocth efor allogae ont 
© eaaT 





ait ted o8 
-sjodt ysuom ad} aviaosy vlodsiborirat bivow Wasa 
git sofbededt aid softs oellogas odd Tf tad? bas “tore 


veliiiag- o binow od dbast adt juew Voith siriotils? of 
Hogiwe stasadine gt ciovl yaciont aid dosd avieevei 0] 
iM" :ewoilot es voitsnt ect? of sonatstot af eslites} 
4 gailliw od binow od tect Dbisnisx aM ot ise iloW 
Harr. zie aoe lites see ddive TL avsel Bin odour & au jug 
ylovitizog fransist& ald vi te reigoseant bas host edt ot 
sohms vata? s dove tobiencg tow bivow od axel bomriotai 
sew iodd sion s au tug damn od dads -adomstemnaio ont 
Hans. aift ioe bigs ort oithy 10 -oiddes> ans of oldaung 
art a oii "eer -bodanoveily od aes di 














Brainard that if he would endorse the note with him, he 
would execute the note; Mr. Brainard wrote out the note 
and handed it to Mr. Wolf and Mr. Wolf signed his name 
to the note and turned it over and endorsed it and Mr. 
Brainard immediately endorsed it himself.” He also 
testified, that “the note was then given to me or the 
bank, to be discounted; no special arrangements had been 
made before that; it was negotiated at that time ***** 
then I for the bank issued a time certificate for $4000.00 
payable to the order of the Daniel Hays Company, at 
Mr. Brainard’s direction; I issued it the same evening 
that the conversation was held ***** T handed Mr. Brain- 
ard the certificate just after Mr. Wolf had left.” The 
appellee denied, that any other agreement or under- 
standing was had concerning the note in question, ex- 
cept the one testified to by him; and that the note was 
negotiated without his knowledge or consent; that he 
was not present when any negotiation of the note took 
place; and that he did not know of the issuance of a cer- 
tificate of deposit for the same to the Daniel Hays Land 
Company. 

There was a trial by jury, which resulted in a verdict 
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finding the issues for the appellee, and judgment was 
rendered upon the verdict; this appeal is prosecuted 
from the judgment. A reversal of the judgment is urg- 
ed for various reasons. It is contended, that the trial 
court erred in allowing the appellee to testify concern- 
ing the real property which he owned. This testimony 
insofar as it indicated the financial ability of the appellee 
to pay the note, and established the fact of the value of 
the note, was not erroneous. But if there was error in 
admitting this evidence, such error was clearly waived 
by the appellant, when on cross examination he elicited 
from the appellee the same facts in detail. 

Complaint is also made, because a question was ask- 
ed the witness Swigert, about the financial standing of 
Brainard. While this was not a_ legitimate subject ot 
inquiry under the issues, the question asked, and the 
answer given, did not result in anything that can be con- 
sidered prejudicial to the rights of the appellant, and 
therefore, was harmless error. 

Appellant insists, that the verdict of the jury is 
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against the weight of the evidence. The record disclos- 
es, that there was a sharp conflict in the evidence con- 
cerning the details of the transaction which resulted in 
appellee’s making the note in question, and putting it 
into the possession of appellant’s cashier; none of the 
three witnesses, who participated in the transaction, 
agree in their testimony about the transaction. It was 
therefore the peculiar province of the jury, who heard 
and saw the witnesses, to determine where the truth in 
the controversy lay; and the jury was in the best posit- 
ion to do so. The circumstances apparently corroborated 
appellee’s version of the transaction; and no reasonable 
explanation except the testimony of the appellee, ap- 
pears from the evidence, why if the Hays Land Company 
was to receive the 
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proceeds of the note at once, the note 
was not made payable to the company, instead of to the 
order of the appellee himself. It is clear at least, that 
the court would not be justified in saying from the proofs 
in the record, that the verdict was against the manifest 
weight of the evidence. 

Complaint is made of the giving, and the refusal of 
instructions. The second instruction given for appellee, 
is criticised because the question of appellant’s knowled- 
ge of a failure of consideration, is not coupled with the 
time of the purchase of the note. The omission is not 
important, inasmuch as all the evidence bearing upon the 
question of knowledge, is to the effect, that whatever 
knowledge appellant’s cashier had of any infirmities in 
the note, he had at the time of the negotiations and puc- 
chase. 

Appellant also contends, that the third instruction 
is erroneous, because “nowhere in the instruction is 
there anything stated with reference to the proof of 
failure of performance of the condition upon which said 
note was delivered.” The instruction does indirectly as- 
sume, that the condition upon which the note was left 
with the cashier was not performed; but the evidence 
is conclusive upon the point, that no contract was signed 
by the appellee; and no deal closed by the appellee after 
the note had been given. Assuming as we must, that 


the jury believed the testi!aony of the appellee concern- 
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ing the conditions upon which he left the note with the 
appellant’s cashier, the jury could not have been misled 
into error by the inference that the instruction assumed, 
that the condition had not been fulfilled. The assump- 
tion in an instruction of a fact, which is conclusively 
shown by the evidence, is not a sufficient legal basis for 
reversal of a judgment. Martens v. Public Service Co. 
of Northern Illinois 219 Ill. App. 160; Peterson v, Elgin 
Page 5 

A. & S. Traction Co. 238 Ill. 403; Chicago Screw Co. v. 
Weiss 203 Ill. 536; Citizens Ins. Co. v. Stoddard 197 IIl. 
330; Illinois Central R. Co. v. King 179 Ill. 91; Morris v. 
O’Brien 81 Ill. App. 203. 

Appellant’s criticism of the other given instructions 
for appellee, we think is without merit. We find no er- 
ror in the refusal of appellant’s instructions which were 
not given. 

The record does not disclose any reversible error; 
and the judgment is affirmed. 

Affirmed. 
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General No. 7348 f Agenda No, 59 

\ April Term 1921 

Benton \ Tipsword, et/ al, Appellees 
' vs. 

Chas E. Springstunj et al, Appellants 


Appeal from City Coutt of the City of Pana. 
NIEHAUS, J. ) 


The appellees, Berton Tipsword, E. T. Mahin and 
Orlin Morr as trustees of the Methodist Episcopal 
Church South, of the State of Illinois, a religious corpor- 
ation, filed a bill in equity against Charles E. Springstun, 
the appellant, and Peter Sanders, in the City court, of 
the City of Pana in Christian County, alleging in the 
bill, that the church mentioned in its corporate capacity, 
is the owner of certain real estate in the City of Pana, 
which is described in the bill: and which theretofore, 
had been used for the purpose of relgious worship; ang 
that said premises contained a dwelling house; which 
had been used as a parsonage in connection with the 
church; that the congregation constituting the church at 
Pana, had become so reduced in numbers, that it was 
unable to support and maintain a church: and that there- 
fore the church building had been removed, and the con- 
gregation dissolved; leaving the dwelling house or par- 
sonage remaining on the premises; and that after the 
dissolution of the congregation, the management charge 
and control of the real property mentioned passed into 
the general charge and control of the Annual Confer- 
ence of the Methodist Episcopal Church in Illinois, which 
Conference by and through its trustees has general 
charge, and exercises supervision and control; that at 2 
quarterly meeting of the conference held at Donaldson 
Church, 
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in the Moccasin charge of the Salem district; 
pursuant to the by-laws, rules and customs of the church, 
and by a resolution lawfully adopted, it was decided that 
the church property mentioned, should be disposed on; 
and that thereupon the trustees of the church were 
authorized to make sale thereof, and to execute and de- 
liver all necessary deeds of conveyance therefor; that 
the trustees placed the property described with Baldwin 
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& Baldwin, agents, for sale; and that said agents made 
an oral contract with the appellant for the sale of the 
property referred to, by the terms of which, the appel- 
lant agreed to purchase the same for $1000.00; that 
$100.00 of said purchase price was deposited by the ap- 
pellant with said agents, under said contract to “bind 
the deal.’ That afterwards said agent acting for the 
trustees tendered a formal written contract of purchase 
to the appellant, and requested him to execute the same; 
but that he declined to do so; that thereafter the trus- 
tees procured and submitted to the appellant, an ab- 
stract of title of the property; and also executed and 
tendered him a deed for the same; but that the appel- 
jant has steadily refused to accept the same, and to com- 
plete the deal. The bill also alleges, that while these 
negotiations between Baldwin & Ba'dwin, representing 
the trustees, and the appellant, were being carried on, 
the appellant surreptitiously, and secretly, and without 
the knowledge permission or consent of the trustees, 
fraudulently represented himself to be the owner of the 
property contracted for, and rented the dwelling house 
on the premises to divers persons and _ collected divers 
large sums of money as rentals for the same; that the 
defendant Peter Sanders was one of these; and that 
Sanders was in possession of the dwelling house refer- 
red to on the 6th day of May 1918; that the trustees up- 
on learning of the course pursued by the appellant, caus- 
ed a notice to be 
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served on Sanders for the pcssession 
of the premises; and that Sanders afterwards attorned 
to them; and thereafter paid rent to them; that there- 
upon, the appellant instituted an action of forcible de- 
tainer before a justice of the peace to recover possess- 
ion of the property from Sanders; and did obtain a judg- 
ment for possession against him; but that Sanders has 
appealed from this judgment to the city court of Pana, 
which appeal is pending and undetermined. The _ bill 
further alleges that appellant is claiming, that he has 
acquired some right or interest in the property in ques- 
tion superior to that of the trustees, by virtue of his un- 
completed oral contract of purchase; and that the apel- 
lees fear and believe, that if the appellant is allowed to 
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proceed in his action of forcible detainer by reason of 
the limited defense available to Sanders, that their title 
may be clouded by this suit; and that the value of the 
property may be materially affected thereby; and that 
it may cause irrepairable injury and vexatious litigation. 
The bill prays for an injunction to restrain the appell- 
ant from further prosecuting the forcible detainer suit 
against Sanders, and for an accounting of the rents col- 
lected by him, and that the title and possession of the 
appellees may be quieted and for other relief. The de- 
fendant Peter Sanders entered his appearance in the 
case, but did not file any answer to the bill. The appel- 
lant, filed an answer, in which he admits that he pur- 
chased the premises for $1000.00 and paid $100.00 in 
cash on the purchase price; and avers, that under the 
terms of purchase the appellees were to submit a prop- 
erly certified abstract of title, showing merchantable 
title thereto in the Methodist Episcopal Church South, 
of the State of Illinois; and that when such abstract was 
presented with a warranty deed with full covenants of 
warranty, conveying to the appellant the premises re- 
ferred to, the appel- 
Page 3 
lant was to pay $900.00 as the full purchaser 
price of the property. He also avers, that it was agreed 
that the appellant should immediately enter into the 
possession of the premises in question, pending submis- 
sion of the abstract; and that the appellees accepted the 
$100.00 paid, and placed the appellant in full possession 
of the premises. He also avers, that the appellees have 
never tendered him an abstract showing merchantable 
title in the church, nor a proper warranty deed; that he 
has at all times been ready to complete his part of the 
purchase of the property, when the appellees tendered 
him the abstract and deed required by the contract of 
purchase; and he also avers, that he had full right and 
lawful authority to enter into the possession of the prem- 
ises at the time he did enter upon the same; and that ne 
continued under such lawful right in the undisputed pos- 
session of the premises until about the Ist day of June 
1918. 
Upon a hearing of the case, the Court rendered a 
decree finding the facts substantially as set forth in the 
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bill; and finding, that the appellant entered on the prem- 
ises and took posssession of the same without any legal 
right or authority; and without the knowiedge and con- 
sent of the appellees; and that he collected as rent the 
sum of $78.00, of which sum he had returned $2.00, 
leaving a balance of $76.00 in his hands; and_ that he 
should account to the appellees for said balance; and 
that he was not entitled to recover for any money ex- 
pended by him upon said premises during the time that 
ke had wrongfully possessed himself thereof. The de- 
cree also finds the facts in relation to the tenancy of 
Peter Sanders substantially as stated in the decree; and 
enjoins the appellant from further prosecuting the for-- 
cible detainer suit. 

The evidence adduced on the hearing of the case 
fully sustains the findings of fact in the decree. The ap- 
pellant had 
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no legal right under his contract to purchase 
the premises to take possession, nor does the evidence 
show any other agreement, authority or consent by ‘the 
trustees, to take possession or from which a_ right to 
take possession could be inferred. The appellant was 
a mere trespasser upon the property; and therefore had 
no right to lease the same, or collect, or retain the ren- 
tals thereof; and the decree properly compelled him to 
account for the same. Clay v. Hammond 199 IIl. 370. 
Being a mere trespasser, he could not legally recover 
any money that he had expended in connection with his 
wrongful entry upon or posesssion of the premises. It is 
apparent also, that as a matter of law, Sanders being his 
tenant, could not legally dispute the right of appellant 
as landlord. The Methodist Episcopal Church South, al- 
though the real owner of the premises, is not a party to 
this forcible detainer suit; and it cannot assert its rights. 
The legal result of the forcible detainer suit therefore, 
against Sanders, would be a judgment in favor of the 
appellant whereby he would regain his wrongful posses- 
sion of the premises; and the judgment thus obtained 
would necessarily be a cloud upon the right and title of 
the real owner, the Methodist Episcopal Church South. 
Alcott v. The American Straw Board Co. 237 Ill. 55; 
Boley v. South Park Com. 215 Ill. 200; Griffith v. Griff- 
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ith 198 Ill. 632; Shu'tz v. Shultz 159 Ill. 663; Riedon v. 
Shirk 127 Ill. 411. And it is clear also, that in the situa- 
tion referred to, the appellees would be involved in other 
litigation, to remove this c’oud, and regain the possess- 
ion and control of the premises. The right to relief vy 
injunction under these circumstances is clearly establish- 
ed. Goodnough v. Sheppard 28 I]. 81; Wangelin v. Goe 
50 Il. 459: Hodgen v. Guttery 58 Til. 431; Cin. LaF & C. 
R. R. Co. v. D. & V. Ry. Co. 75 Ill. 113; Kesner v. Misch 
107 Ill. App. 408. 

We find no error in the decree and same is affirmed. 


Page 5 


We g 


~ 
o 
ray 
hea ta 
aim, A OP 
_ ie 


Stig in GOL shindo yy slide 08 HT BQL och 
ap ind) ye opel ae te bee» DED AUREL Aside 


pdt Gb havbrend of Liew eoolleqas oft of baristot nord 
a aye sdb ness’ bas boos aidt svomet oF onan 


va isiis of deter: ell eesktiouy add to lniteos, bis iO 


maf FAS TA te 


Dw areoueW 2% I Sf fesnsde: figronhoaD be 


Yb We 


ulieata st esoctataiiveste s20d tobi doifongpal 


nC) FTE AL BS yrotiet) wv peagholl 26b AE 6a 
yeast SED TL et nd at WV Bod x 006 
+ 80% (tA HE VOL 


2. nro bregeteh edi ni tra on brit oW 


+ « 


& gun 











ys 


6p <@ Y Ik: 


Pat fax J did efio 
Agenda No, 8 


\ 
‘ 





J 
or 
iy 


nec 


“ts 
i 


General No. 7357 ’ 
: \ October Term 1921 
> 2 Ale 6. Ross, Plaintiff in Error 

te George BY Maston,. Defendant in Error 


“3 Error to Vermilion 
2 * # 
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\x _ NIEHAUS. J. 


\ The Plaintiff in Error J.C. Ross, filed a bill in equity 

in the circuit court of Vermilion county against Defend- 
¥ ant in Error George B. Maston, to which a demurrer was 
= sustained; and he thereupon, by leave of court filed an 
amended and supplemental bill, in which he set up in 
detail the history and course of proceedings in the cir- 
cuit court on appeal, of a certain cause which the Defen- 
dant in Error brought against the Plaintiff in Error, and 
3 his wife Ellen Ross; and in which the Defendant in Er- 
ror sought to recover a commission for bringing about 
the sale of a 320 acre farm, alleged to have been owned 
by Defendant in Error’s wife Ellen Ross, which litigation 
finally resulted in a judgment in the circuit court of Ver- 
milion county against the Plaintiff in Error for $320.00, 
from which the Plaintiff in Error prosecuted an appeal 
to this court; and this court affirmed said judgment; 
Maston v. Ross 201 Ill, App. 355. 

The Plaintiff in Error asserts in his bill, that the 
judgment finally recovered against him, and which was 
affirmed by this court was illegal, void and unconstitu- 
tional; that the Defendant in Error threatened to issue 
an execution thereon, and attempt to collect the judg- 
ment; and threatened to bring, and did bring action on 
the appeal bond given on the 
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last appeal: and fur- 
thermore, that an action on the appeal bond had been 
brought after the original bill to which a demurrer had 
been sustained was filed. That personal service in the 
latter case had been obtained on J. S. McFerren the 
surety on the appeal bond, but not on the complainant; 
and that a judgment had been obtained against the sur- 
ety for $433.19, which was the full amount of the judg- 
ment against the Plaintiff in Error, and costs; also that 
the judgment against McFerren had already been col- 
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lected by the Defendant in Error; and alleges that the 
Defendant in Error, is insolvent; that the Plaintiff in 
Error is liable to McFerren, and will have to re-pay tne 
amount of the judgment recovered against McFerren; 
and that unless restrained by injunction, the Defendant 
in Error Maston, will spend the money so collected by 
him, and prevent Plaintiff in Error from recovering ..1e 
same; and thereby deprive the Complainant of his 
property without due process of law. 

A supplemental bill filed, prays that the court will 
restrain and enjoin the Defendant in Error, from spend- 
ing the money collected on said judgment against said 
McFerren: and from preventing the Plaintiff in Error 
from recovering the amount; and, that the court will 
order the Defendant in Error to return to the Plaintiff 
in Error the full amount of the money so collected vy 
him on the judgment referred to, together with costs. 
A demurrer was filed to the supplemental bill and sus- 
tained by the court; and the bill was dismissed for want 
of equity. From the order of the court dismissing the 
bill a writ of error is now prosecuted. 

It is sufficient to say concerning the judgment ren- 
dered against the Plaintiff in Error for the commissions 
claimed by the Defendant in Error, and all the questions 
re- 
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lating to the liability of the Defendant in the judg- 
ment, for said commissions, and concerning the jurisdic- 
tion of the court to render the judgment and to adjud- 
icate the matters involved, were finally settled by the 
opinion of this court affirming the judgment; and have 
therefore become res adjudicata; and cannot be made 
the subject of review by bill in chancery. There are no 
facts stated in the supplemental bill, from which the in- 
ference could be drawn, that the judgment against Mc- 
Ferren the surety on the appeal bond referred to, was 
not regular, legal and binding; a court of equity would 
have no jurisdiction to interfere with the enforcement 
of such a judgment. Nor would a court of equity, have 
any jurisdiction to exercise contro] over the money col- 
lected by the Plaintiff on such a judgment. Nor would 
a court of equity under the averments of the supplemen- 
tal bill have any power to order the money collected by 





‘eg oma at josbasteG odt yr batou! 
ded: treyfouri af joe of dnubmetstt 
MM of oldail ei ters pa 





ad View bis aiotions: 





inug beveynos, Faoncehek off to Inuenis 


faeietel. odd suidousprd wd sacle easlas ded) bos i 





Fk siaG 
vol Keiealine ca ganar adi beau New, sosen Ml corn al 
41, SFIS TaASS) ett sorgh al Hitciall gasveta bra wih : 





sl! ntoine bas nisitess \ 





alfoa vegort sila pal 
setighh 


of eabevoors Nest | ‘ 


ilpe turcmen Juonrufing biee ae 


UR iWfo4 






fehestatt ait 191d 


Rae ee 


seats Tet od} woes ri 7 











~< feserehnl ods so ritied ice 
haitl esr as 
iS hie a 
ed priere 
Soatuagsang won 3! tov ° | 
A 22,1 3RRy grt Atty faye gne et 4tg2911 : | 
at 








: 
= My 

p 

at idelt oft of vattsi : 7 





wif onktiasuoe fra eooteeioasiepe Hise tot deat 


sgbret of duos dt io sort 





bas tyenvebul 
hevievt? etediaer odd odnot 


to motnigd , 





anna att eis sites Fi 





uihe eet siiousd opototd) 
scracaetio oi Hid yf woiver to dosidve orf)” . 
calqeuin $a ct botede efosk #3 


-olf deaigos Ins etebut oi taint rrwuib ad biog poneso1 


Sel 





aera Atiel {asses 





Sis head Treas att co views adt serie 
tid bre isue! elrest hors 


at nolisitzinn) oc evsd he ’ 
; 








a poo 6 





fogrigtioban ofhy liye 


-uvad tigps So toa w blues alt deourniial s dasa bo ae, 
Jey ysaoent of) ayo jowdes sera 0} SONS theta, MNS 

pioaw ao snenmbuf es dove mo idaiel’ astt yd hetost - 

vertices oft Poptnsnrters oni <obeur wiles bo diyby a 


ea posbes yoni edi why oF 1eWoq VIts over fiid w) 


v4 





the Defendant in Error be returned to the Plaintiff in 
Error. It is clear, that the supplemental bill is wholly 
without equity; and the court properly sustained the de- 
murrer to the bill. The order of the court dismissing 
supplemental bill is therefore affirmed. 
Affirmed. 
Page 3 
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General No. 7364 f Agenda No. 14 
\. October Term:1921 
John Thomas, Appellee 
‘ vs./ 
W. H, Kraft, Appellant 
Appeal from McLean, 


NIEHAUS, J. 


John Thomas the appellee brought this suit against 
the appellant W. H. Kraft, to recover damages, which 
he claims to have sustained, on account of injuries to his 
horse, buggy and harness, resulting from a collision with 
the automobile of appellant; which collision he alleges, 
was brought about, by the negligence of the appellant, 
in driving an automobile at an excessive rate of speed. 
There was a judgment before the justice of the peace in 
favor of the appellee; and appeal taken to the circuit 
court, where a trial de novo was had, which resulted in 
a verdict by the jury, finding the appellant guilty, and 
assessing appellee’s damages at $177.50. The court ren- 
dered judgment on the verdict; and this appeal is pros- 
ecuted from the judgment. 

One of the errors assigned, which is urged as a 
ground for reversal of the judgment is, that the counsel 
for the appellee by his interrogation of the appellee as 
« witness brought out the fact, that the appellant was 
protected in whatever judgment might be rendered 
against him, by insurance. It has been repeatedly held, 
that to bring this matter to the attention of the jury in 
an action of this kind is reversible error. Bishop v. Chi- 
cago Junction Ry. Co, 289 Ill. 63; McCarthy 
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v.Spring Valley 
Coal Co. 232 [1 473; Mithen v. Jeffrey 259 Ill. 372; Turn- 
er v. Lovington C. M. Co. 156 Ill. App. 60; Fuller v. Dar- 
ragh 101 Ill. App. 664; Emery Dry Goods Co. v. De Hart 
130 IN App. 234; Wullner v. Smith-Lohr Coal Co, 156 Ill. 
App. 486; Vacker v. Yeager 151 Ill. App. 144. It is true 
the court sustained objections to those portions of the 
answers which referred to the insurance and to the in- 


surance company; and also ordered the answers stircken 
out. This did not remove the effect of the answers from 


the minds of the jury, nor could it remedy the harm 
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which had been odne. It must also be pointed out that 
it was error, to allow the witness Lee Bozarth, to give 
his opinion about the speed at which the appellant was 
driving his car, without being qualified to testify on that 
subject by a preliminary examination showing, that he 
had sufficient knowledge concerning the matter of the 
speed of automobiles to enable him to form a_ correct 
judgment on that subject. Barnett v. Levy 213 Ill. App. 
129. 

For the errors indicated the judgment is reversed 
and the cause remanded. 

Reversed and remanded. 
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General No. 7365 Agenda No. 15 


October Term 1921 2” 
Henry H. Hansen, J. C, Mitchell“and F. J. Parr, 
Plaintiffs in Error 
vs." 
John R. Bradshaw,,Defendant in Error 
Error to Sangamon, 


NIEHAUS, J. ¥ 


The Defendant in Error John R. Bradshaw on the 
20th day of May 1920, had a judgment entered by con- 
fession in the circuit court of Sangamon County for the 
sum of $29,382.85, against Henry N. Hansen, J. C. Mitch- 
ell and F. J. Parr, on a judgment note and the power of 
attorney, which igs the basis of the controversy. The 
note and power of attorney is as follows: 

Decatur, Illinois, Dec. 31, 1919, 
$26,500.00. 

On March Ist after date, for value received, we or 
either of us promise to pay to the order of Jno. R. Brac- 
shaw, at the Milliken National Bank, twenty-six thousand 
five hundred dollars, at said bank in Decatur, IIl., with 
interest at the rate of seven per cent per annum from 
date if not paid when due. 

And to secure the payment of said amount we here- 
by authorize, irrevocably, any attorney of any court of 
record to appear for us in such court, in term time or va- 
cation, at any time hereafter, and confess a judgment 
without process in favor of the holder of this note, for 
such amount as may appear to be unpaid thereon, to- 
gether with costs, and 10 per centum attorney’s fees, and 
to waive and release all errors which may intervene in 
any such proceedings, and consent to immediate execu- 
tion upon such judgment; hereby ratifying and confirm- 
ing all that our said attorney may do by virtue hereof. 
And we hereby authorize said bank at any time, at the 
election of its president, cashier or any other officer 
thereof, to apply toward the payment of this note wheth- 
er due or not, any money which said bank may have in 
either of our deposit accounts, 


Henry N. Hansen, 
J. C. Mitchell, 
F. J. Parr. 


(Documentary stamps, cancelled 55.00; 10c; 10e: 10c.) 
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At the May term of the circuit court in 1921, Henry 
N. Hansen, one of the defendants in the judgment, made 
a motion 
Page 1 
in writing setting forth in the motion the 
grounds upon which he claimed the right to have the 
judgment opened up, and to plead matters in defense 
thereto. Afterwards, the other defendants in the judg- 
ment, H. C. Mitchell and F. J. Parr, also filed their mo- 
tion in writing together with their affidavits in support 
thereof to the same end. Upon the hearing of the 
matter, one of the defendants, J. C. Mitchell, was call- 
ed as a witness on behalf of the plaintiff, and was ex- 
amined concerning the matters contained in his atfidav- 
it, which had been filed in support of his motion to set 
aside the judgment. The Bill of Exceptions shows, that 
the seperate motions of the parties were considered to- 
gether as one motion and denied. A Writ of Error is 
prosecuted from the order of the court denying the mo- 
tion. The Plaintiffs in Error claim the right to have 
the judgment opened up and to plead in defense. The 
right of the appellants, to have the judgment opened 
and to plead, depends entirely upon whether the affidav- 
its of the parties, filed in support of their motion con- 
tain matters which show directly or by reasonable in- 
ference that the Plaintiffs in Error have a meritorious 
defense to the judgment, or some substantial part there- 
of. We find that the following statements of facts ap- 
pear from the affidavit of the Defendant Henry N. Han- 
sen, which was part of his motion; “Fourth, the note 
and power of attorney was extended on to-wit the 3rd 
day of March 1920, for a consideration of $1500.00, which 
was paid to John R. Bradshaw, and the said extension 
of said note and power of attorney has not expired. 
Fifth, there is no interest due until the extension of the 
time expires; but that said judgment has a large amount 
of interest computed in said judgment.” The affidav- 
its of the other defendants in the judgment are corro- 
borative of these verified averments. The 
Page 2 
judgment 
note in question was for $26,500.00; by its terms no in- 
terest was due thereon or payable until after the note 
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had become due. If the time of payment of the note 
was extended from March to June 1920 by this alleged 
agreement of the parties, then the note did not become 
due until June; and no interest became due until June; 
and then only, if the note remained unpaid at that time; 
hence under the averments at the time the judgment 
was taken the defendants were not liable for any inter- 
est. Assuming, that the plaintiff under the power of 
attorney had a right to take a judgment by confession 
on May 20th, 1920, such judgment according to the 
terms of the note and the agreement referred to could 
legally be only for the amount of the principal of the 
note and ten per cent attorney’s fees, which together 
would make a total sum of $29,150.00; the judgment 
however is for $29,382.50; thus showing an excess of at 
least $232.50 over the amount the plaintiff could be le- 
gally entitled to recover. There is a clear inference 
therefore, from the affidavits of the defendants in the 
judgment, that they have a defense, to at least a part 
of the judgment. We are of opinion that the court 
should have allowed the motion to open up the judg- 
ment, and should have given the defendants leave to 
plead. The order of the court is therefore reversed, 
and the cause remanded with directions to sustain the 
motion of the defendants in error, to open up the judg- 
ment, and to grant them leave to plead in defense. 
Reversed and remanded with directions. 
Page 3 
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General No. 7374 Agenda No. 23 
October Term 1921 7 
Fred Baber, Trustee, Appellee 
vs. / 
Erastus Hurst, Appellant 


Appeal from’ Edgar. 
NIEHAUS, J. f 
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On February 10, 1915 Charles Hoult, Laura J. Hoult, 
Everett Hoult, J. Warren Hoult, Annette Hoult and 
Lewis Hoult, entered into an agreement with their cred- 
itors, including the appellant, Erastus Hurst, by which 
they conveyed all their property real and personal, ex- 
cept 80 acres of land, to the appellee Fred Baber as 
trustee, for the benefit of their creditors. The agree- 
ment recites, that the debtors named, were indebted to 
sundry persons companies and corporations in large sums 
of money, amounting to about $150,000.00; and that 
they owned about 714 acres of land in Edgar County; and 
about 560 acres of land in Bolivar county, Mississippi: 
and approximately about $10,000.00 worth of personal 
property. That Everett Hoult, one of the debtors nam- 
ed, was possessed of real estate consisting of about 160 
acres of land in Edgar county, and personal property of 
the value of about $3000.00; and that, inasmuch as num- 
erous creditors had taken judgments against the debt- 
ors named, and had brought judgment suits against them; 
an had executions issued thereon, which were then in 
the hands of the sheriff of Edgar county; and that the 
debtors being so indebted, and desiring to secure an 
equitable distribution of their assets among their credi- 
tors, to secure as large a return as possible from their 
assets, and to prevent a sacrifice thereof, agreed to trans- 
fer 
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their property to the trustee. The agreement also 
provides that the trustee shall hold the property for the 
uses and purposes of the trust: except 80 acres of lana 
occupied by the debtor Charles Hoult and his family as 
a homestead, and including all household goods, and the 
improvements on the land, which are exempted from the 
operations of the trusteeship; and it was further agreed 
by the debtors and the creditors, that certain indebted- 
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ness against the 80 acres so exempted, should also be 
assumed and paid by the trustee out of the monies or 
assets which would come into his hands as a part of the 
trust estate; and that Charles Hoult was to receive the 
80 acres of land, free from all existing encumbrances 
thereon, except the general and special taxes that were 
then due, or would become due therafter; that the 80 
acres of land, which by the agreement, was released from 
the operation of the trust, should be released to Charles 
Hoult as his seperate property. The agreement also 
provided, that in the event the trust estate, after de- 
ducting the 80 acres of land referred to, should be insuf- 
ficient to pay the indebtedness held by the creditors, the 
trustee should apportion the fund among the creditors 
in proportion to the amount of their respective claims, 
regardless of any priority of liens then existing. It was 
also stipulated in the trust agreement, that all liens held 
by the creditors, except mortgage liens, made prior to 
December Ist, 1914, were to be assigned to said trustee; 
and the trustee was fully empowered to sell and convey 
portions or all of the trust estate, and make good and 
sufficient deeds of conveyance thereof, free of any kind 
all existing liens or claims of liens of any of the credi- 
tors. 

The appellant Hurst’s claim consisted of a judgment 
note made by Charles Hoult, Lewis J. Hoult, Everett 
Hoult and George W. Fair; the latter not a party to the 
trust agreement 
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either as debtor or creditor. Fol- 
lowing the execution of the trust agreement on March 
22, 1915 the appellant took judgment by confession on 
the judgment note, for $9210.67 in the circuit court of 
Edgar county against the parties named. The appellee 
as trustee, proceeded under the trust agreement to car- 
ry out the purposes thereof, by collecting the assets and 
converting the real estate into funds for distribution 
among the creditors, in accordance with the require- 
ments of the trust; and made distribution of the funds 
in his hands from time to time among the creditors. On 
August 24, 1917, he paid the appellant two dividends of 
20 percent each upon his claim; and on February 2, 1918 
paid him another dividend of 20 percent. At the time 
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of the filing of the bill of complaint herein, the trustee 
was ready to pay another divdend of 20 percent; but re- 
fused the further payment of dividends, unless the ap- 
pellant should assign his judgment to him as_ trustee, 
which the appellant refused to do. The appellee there- 
upon filed this bill in equity, alleging that the appellant 
was a party to the trust agreement, and had received 60 
percent by virtue thereof; that under the terms of the 
trust agreement the 80 acres of land had been released 
to Charles Hoult one of the debtors; and had been re- 
tained by him under the terms of the trust agreement 
as exempted from claims of the creditors; but was legal- 
ly charged with the lien of the judgment which the ap- 
pellant had taken, contrary to the force and effect of 
said agreement; that under the terms of said agreement 
the appellee was entitled as trustee to an assignment of 
appellant’s judgment; and was entitled to have said 
judgment released as to all parties except George Fair. 
The bill also prayed, that the appellant be compelled to 
assign his judgment to the appellee as trustee, and that 
he be compelled to execute a release of the same as to 
all parties except said 
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George Fair, and to release any 
hen he might have acquired thereby on any of the lands 
involved in the trust agreement. The appellant filed an 
answer to the bill, in which he denied the right of the 
appellee to the relief prayed for. 

On the hearing, the Court found, that the appel- 
lant’s judgment was not an enforcible lien, except as to 
George W. Fair; and that the appellant as creditor upon 
receiving his distributive share of the debtor’s estate, 
must take the same in full satisfaction of his claim 
against the debtors; and that the judgment should not 
be lien upon any of the property of Charles Hoult, Laura 
J. Hoult and Everett Hoult, and restraining the appellant 
from enforcing the same as to any property then owned 
or which thereafter might be owned by them; from this 
decree an appeal is prosecuted. 

The rights of the parties concerning the matter in 
controversy must be determined by the terms of the 
trust agreement, by which the appellant and all parties 
to the same were legally bound. It is clear from the 
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terms of this agreement, that the appellant would have 
no right to enforce his judgment, or any lien arising 
therefrom, against the 80 acres of land retained by Char- 
les Hoult and exempted to him; and the decree insofar 
as it exempted this land from the operation of the judg- 
ment was proper. But there is nothing in the trust 
agreement which provides, that the creditors are to take 
a partial payment of their claims in full satisfaction 
thereof; nor that they thereby relinquished any right 
which they legally have to enforce the payment of any 
balance that might be due them, against any after ac- 
quired property of the debtors. We are of opinion 
therefore, that the decree was erorneous insofar as it 
deprived the appellant of the right to enforce the col- 
lection of any balance that might remain due upon his 
judgment against 
Page 4 
any property thereafter acquired by 

the judgment debtors; and that part of the decree must 
therefore be reversed. The decree is affirmed insofar 
as it avoids the operation of a judgment lien against the 
80 acres referred to; and reversed insofar as it prevents 
the appellant in obtaining satisfaction of any balance 
that may remain due on his judgment after his full share, 
in the trust agreement funds is credited thereon, out of 
any after acquired property of the judgment debtors; 
and with directions to reform the decree in accordance 
with the views herein expressed. 

Affirmed in part and reversed in part with direct- 
ions. 
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James W. Coffman, Appellant 
\ VS. 
Eugene\ Colgan, pellee 
Appeal from gamon 


NIEHAUS, J. ‘, 


This suit was commenced by the appellant, James W. 
Coffman, in the county court of Sangamon County, again- 
st the appellee Eugene Colgan, in assumpsit, to recover 
the sum of $1000.00, which it is alleged by the appellant, 
was due him under an oral contract with the appellee, 
under the terms of which he was to find a coal mine 
property, that was suitable for the appellee’s purpose; 
and which he could acquire by purchase. There was a 
trial by jury and after the evidence for the plaintiff was 
heard and concluded, on motion of the appellee, the 
court directed a verdict for the appellee, and judgment 
was rendered on the verdict. This appeal is prosecuted 
from the judgment. 

The only contention involved in the appeal concerns 
the legal propriety of directing a verdict for the appel- 
lee, which necessarily raises the question, whether there 
was evidence adduced on behalf of the appellant which, 
with all reasonable inferences to be drawn therefrom, 
would have justified the jury in finding a verdict in fav- 
or of appellant’s claim. The appellant J. W. Coffman. 
who was a witness in his own behalf testified, on the 
trial concerning the matter in controversy. He stated. 
that he was a real estate dealer; and that he had a con- 
versation with the appellee concerning the matter of the 
commis- 
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sion which he seeks to recover; that in this con- 
versation appellee told him, that he was going to be out 
of his mine at Mt. Olive the first of January following, 
and wanted him to keep a still hunt for a coal mine. 
That the appellee said “I don’t want anybody at all to 
know much about it; and I will take care of you if you 
find something. He said “find me the stuff, if you get 
it, and I will do the work, and_ will pay you for your 
trouble.” That thereupon he looked for a mine for the 
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appellee in seven or eight places: that he found a party 
who owned a mine at Pekin; and that the party was Dav- 
id Grant. Grant told him he had a mine to sell; and told 
him what he wanted for it: that he went to Pekin to see 
about Grant’s mine; and got Grant to write a letter giv- 
ing the net price of it. This letter he turned over to the 
appellee. That the letter was to the effect that Grant 
would take $40,000 net for the mine; that the appellant 
thereupon told him, he would call his engineer from Mt. 
Olive, and have him go and inspect the mine. He did 
call up the engineer, and told him to go there the next 
day; that the engineer looked the mine over, and spent 
a day there; and reported favorably; that after that, he 
and the appellant and his son Howard and their superin- 
tendent Smithousen, talked over the matter of purchas- 
ing the mine, and that they authorized him to telephone 
and call Mr. Grant and tell him they would accept the 
mine; that he went to a telephone, and called him up, 
and told him, they had accepted the property, and ar- 
ranged with Grant to come to Springfield; and he came; 
that on the day he arrived, appellee had a conversation 
with the appellant and his son, after he had taken Grant 
over to the St. Nicholas Hotel; that this conversation was 
had at appellee’s office, and that he first talked over the 
matter of the commission which he claimed he had earn- 
ed, with his son Howard; that he wanted five percent, 
and Howard said, 
Page 2 
that it was too much: Howard thereupon 
called up the appellant, his father, to talk with him 
about the matter, and turned around and said, father 
said $1000.00 is enough, and he is perfectly willing to pay 
you $1000.00 for this proposition; that thereupon he 
went to the hotel, and got Grant, and brought him to the 
Colgan office, where a contract was made by the appel- 
lee for the purchase of the mine in question, and $500.00 
was paid to Grant on the purchase price of the mine, 
We are of opinion that this testimony standing in 
the record as it does, uncontradicated, justifies the inter- 
ence that the appellant had performed the service for 
which under his contract he was to render, and for which 
the appellee was to renumerate him, namely, to find a 
mine that suited him and which he could purchase; and 
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that the parties had in effect agreed upon the amount 
which the appellant was entitled to receive for his ser- 
vice; namely, $1000.00. In this state of the proof, which 
made a prima facie case for appellant, it was erroneous 
to direct a verdict for the appellee. The judgment is 
therefore reversed and the cause remanded, 
Reversed and Remanded. 
Page 3 











BO 





eS Fee gt Hocin hogape faotle ni bul eeitsay Bay tan? 
. id ook ‘ovigogt of boftitas cow dneilodas. aft. aloictur 


catty Qo. aff Yo ofstz oft al .00.0002¢ wlasuset solv. 
eae new tid aallagas sot oend ois smitg & ebscrt 
ai jasevehet acl woliegas eft ser tuibiay 6 Josh of 

| bpebasmat gaueo att bas herrovet sxotorailt, ‘ 
. hobnesieh bus heetevrse ; a 


f ope. Y awe ae 





ot 














‘ 
a 
oe 
a 5 
es jy. 
mY 
: 
: 7 a" 
- . i: 
A, ‘ , 
- 3 . c 
7 te 
- Se 
i 
- et 
i 
og 
= ; 
{ 
ae 












= 
General No. 7388 ¥ Agenda No. 35 
« October Term 192 


Cassandra B. Hartford, Appellant 


‘ vs. # 
Lester A | MeMtadeers, Appellee 
Appeal from ‘Coupe Court of Champaign 
NIEHAUS, J. - 

This suit was brought, by Cassandra B. Hartford, the 
appellant, to recover rent for the use and occupation of 
® garage situated on her property which had been oc- 
cupied and used by the appellee Lester A. McMasters, 
for a period of 32 months, from Sept. 1, 1917 to April 
30, 1920. The suit was commenced before a justice of 
the peace, and on appeal, was tried in the county court 
of Champaign county. The trial resulted in a verdict 
in favor of the appellee. The appeliant made a motion 
to set aside the verdict and for new trial; but the court 
denied the motion and rendered judgment on the ver- 
dict. An appeal is now prosecuted from the judgment. 
The evidence shows, that the garage in question, is sit- 
uated on a lot in Urbana, owned by the appellant, and 
known as 406 South Coler Avenue; and this lot adjoins 
the premises known as 610 West Elm street, owned by 
appellant’s husband, Dr. William & Hartford. There is 
no controversy in the case concerl.ing the fact, that the 
appellee oecupeid, and used the garage in question for 
the period of time, for which rent is claimed; and the 
evidence is a’so undisputed, that the rental value for 
this use and occupation would be $2.50 per month, The 
appeilee, however, claims that he made a verbal con- 
tract with appellant’s husband, Dr. Hartford, from whom 
he purchased the adjoining property referred to, who it 
is insisted 
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acted as her agent, in that behalf; and that 
under the verbal contract he had the right to the use of 
the garage rent free, during the time in which the pay- 
ments were being made under his written contract, for 
the purchase of the Elm Street property, and until the 
completion of such payments thereon. The verbal 
agreement insisted on, it is contended was made just 
previous to the signing of the written contract for the 
purchase of the Elm street property from Dr. Hartford. 
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This verbal agreement as set forth in the testimony of 
the appellee, is based on a_ conversation had between 
ihe appellee and Dr. Hartford, and is as follows: “TI says, 
I have no garage. There is none on my property, I ami 
buying from you. I have turned everything I have in 
cash and collateral to you, and I can’t afford to build a 
garage and neither can I afford to rent one. He says, 
‘You make use of that garage. Its a double garage, 
keep on using it as the man who is living in that house 
today is using it.’ Under that, I used that garage.” As- 
suming that Dr. Hartford used the language testified to, 
it is apparent that it does not sustain appellees conten- 
tion; and that it does not exempt the appeilee from tne 
payment of rent, for the use of the garage; but that it 
has directed reference only to the use of the garage by 
the appellee. The law does not raise any presumption, 
that a use like the one in question should be without 
compensation therefor to the owner, unless this was ex- 
pressly agreed upon; or, unless such an agreement wouid 
clearly arise, by reasonable inference from the language 
used. And it must also be pointed out, that if this al- 
ieged verbal agreement amounted to a right to the use 
of the garage in questicn on appellant’s premises, rent 
free for 32 months, there would be no consideration to 
the appellant, the owner of the premises, for such an 
agreement. In this condition of the record, the agree- 
ment was not a legal defense to the appellant’s claim for 
the rental value of the garage. 
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The verdict of the jury 
was therefore contrary to the law and the evidence; and 
the court erred in refusing to set it aside and grant a 
new trial; and the judgment is therefore reversed and 
the cause remanded. 

Reversed and remanded. 
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General No. 7395 » Agenda No. 4i 


October Term 1921" 
Henry Horner & Co., Appellee 
\ vs. ; 

Gaetano Passini Appellant 
Appeal from- Christian. 


NIEHAUS, J. 


In this case an appeal is prosecuted from a judgment 
for $1126.21 against Gaetano, Passini, appellant, in the 
cuit court of Christian County. The case was tried 
without a jury and by the court. The claim of the ap- 
pellee is based upon a written order purporting to have 
been signed by Passini for a carload of Black California 
Grapes. The order was taken by one of appellee’s sales- 
man, named Falco; and returned by Falco to the business 
house of appellee at Chicago. According to the writ- 
ten order turned in by Falco jthe grapes were to be 
shipped to the appellant C. O. D. to Kincaid, Illinois; and 
were shipped in that way. When the carload of grapes 
arrived at Kincaid, the appellant refused to receive them 
under the C. O. D. conditions which required payment 
therefor before he could get them, claiming, that he did 
not purchase them in that way. The vital question in 
the case, is whether the written order handed in by Fal- 
co had the signature of the appellant upon it; and this 
question was one of unusual difficulty, because Falco 
was not a witness in the case; and because whatever 
signature had been attached to the written order, had 
been erased from the order, while it was in the custody 
and possession of the appellee, without any explanation 
as to the cause or reason for its erasure. The only wit- 
ness to testify concerning the signature of the appellant 
was George A. Carpenter, who was the buying and de- 
partment manager of the appellee, He testified, that 
the 
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order contained the appellant’s signature, when it 
was first turned in to the house. But it is clear from 
Carpenter’s testimony, that he had no personal know- 
ledge concerning the writing of the appellant; he had 
never seen him write, and had never seen any papers 
containing his signature, which he personally knew was 
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actually written by Passini. As to his knowledge about 
this matter, he testified: “I know the signature of Gae- 
tano Passini from seeing it. I have a_ correspondence 
with him, just two or three letters he signed, and frora 
that correspondence I am familiar with his signature.” 
Passini denied, that he had signed the order, which Fal- 
co had turned in; in the face of this denial by Passini, 
the proof mentioned cannot be regarded as sufficient to 
establish the genuineness of Passini’s signature, if there 
was one on the order. And the trial court. held, that the 
written order had not been signed by the appellant. 
The court also found, that the contract, which was made 
between the appellant and the appellee was an oral con- 
tract. The evidence, and only evidence, concerning an 
oral contract, is in the testimony of the appellant. Ap- 
pellant testified with reference to this matter as follows: 
“Well Falco was there, and tried to sell me a carload of 
grapes. He said, he would send me in three shipments, 
and said, when you sell the first shipment, you send me 
the money, and I send you the second shipment; and 
when you sell the second shipment, I will send you the 
third one, and you send money. I never ordered any 
grapes from Mr. Falco, where I had to pay for the grapes 
at the time I received them at Kincaid, and take up the 
Bill of Lading. I used to buy from him before that. At 
the time when Mr. Falco was there, I did not order the 
grapes shipped so I would have to pay for them when 
they came.” In this state of the proof in the record, 
there is no evidence that the appellant violated 
Page 2 

his contract, 
by refusing to receive the grapes under the conditions 
of the C. O. D. which the appellee was insisting on, and 
seeking to enforce. The judgment is therefore erron- 
eous; and it is reversed; and the cause remanded. 

Reversed and Remanded. 
Page 3 
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General No. 7412 Agenda No, 68 


ctober Term 1921 
First National nk of Morvisonvitte, Ill., Appellee 
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NIEHAUS. J. 

In this case the Fit National Bank of Morrison- 
ville, Illinois, appellee, took judgment on the 11th day 
of May, 1921, in the circuit court of Christian county on 
a judgment note, made by D. H. May, and the appellant 
Mary A. May, for $2744.26, Thereafter on the 17th day 
of May following, the appellant as one of the makers 
of the note in question filed her motion in the circuit 
court of Christian county to set aside, or open up the 
judgment, and for leave to plead in defense: which mo- 
tion was supported by her own affidavit, and by the af- 
fidavit of Anthony May, her husband, who had acted as 
her agent in some matters connected with the execution 
of the note. The averments in the affidavit of appel- 
lant are to the effect, that the judgment note in ques- 
tion was executed as a note for $600.00; that when she 
signed the note as maker, the words Six Hundred Do,- 
lars were in the note, and that the word Hundred was 
changed to Thousand so as to read Six Thousand Dol- 
lars; that after she signed the note, she gave it to her 
husband Anthony May who, acting as her agent, deliver- 
ed the same to the appellee; and that the note was al- 
tered after its delivery without her knowledge permis- 
sion consent or authority. The affidavits presented a 
prima facie case of materia] alteration of the note; Kel- 
ler v. State Bank of Rock Island 292 Nl. 553. 

Page 1 

The motion to open up the judgment should there- 
fore have been allowed, and the appellant given leave to 
plead in defense. The order of the court denying the 
motion is therefore reversed, and the cause remandeq 
with directions to sustain the motion. 

Reversed and remanded with directions, 

Page 2 
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General No. 7413 / 
| / October Tern 1921 

N\Georse Smith, /Appellee 

vs. 

Angelo Giovawni, Appellant 
Appeal fs Macoupin., 


NIEHAUS, J. 


In this case George Smith the appellee sued the 
appellant Angelo Giovanni in the circuit court of Macou- 
pin county in trespass. The declaration contains three 
counts and charges in sustance that the plaintiff owned 
certain household furniture and chattel property which 
was in a dwelling house occupied by him; and that the 
defendant forcibly entered the dwelling house and dam- 
aged his household furniture and chattels. There was 
a trial by jury, which resulted in a verdict finding the 
defendant guilty and assessing appellee’s damages at 
$350.00. The court required a remittitur of $100.00 
which was entered, and thereupon rendered a judgment 
against the appellant for $250.00. An appeal is pros- 
ecuted from the judgment. 

The only question argued concerns the matter of 
the damages; appellant contends, that the damages al- 
lowed are excessive; and that under the evidence the 
appellee was not entitled to more than nominal damages; 
and therefore, that it is apparent from the amount of 
the verdict, that punitive damages were allowed. We 
cannot agree with this contention. The evidence in the 
record fully sustains a finding of actual damages suffer- 
ed by the appellee to the amount embodied in the judg- 
ment; and the court was fully warranted from the evi- 
dence in rendering judgment therefor. Judgment is 
affirmed. 

Affirmed. 
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General No. 7420 \ 
October Term 1921 ¥ 
R. W.\Hilmer, Appellaf 

i VS. 
Bruce Sewing Machine Conipany, Appellee 


Appeal from Sahgamon 





NIEHAUS, J. 


This is a suit in replevin brought by the appellant 
Rk. W. Hilmer, to recover a piano of which he was the 
owner, and which had been taken by the appellee, Bruce 
Sewing Machine Company, from Concordia College, 
where it had been placed by the appellant under con- 
tract, for the use of students in that institution. The 
appeliee claimed it took the piano from the college; un- 
der misapprehension or mistake, thinking it was one ot 
its own pianos. The case was tried in the county court 
of Sangamon county without a jury; and the court found 
the issues for the appellee, and rendered judgment 
against the appellant for costs of suit; also for $25.00 
attorney fees. An appeal is prosecuted from the judg- 
ment. 

It is claimed by the appellee, that the taking of the 
piano was not wrongful, because it took it under a mis- 
take. The taking of the property of another by a per- 
son though by mistake would be a wrongful taking: the 
mistake might be a moral excuse for the taking, but 
would not legalize the taking; and moreover would not 
be a justification for a wrongful detention of the prop- 
erty from the rightful owner after the mistake was dis- 
covered; nor would it be a legal defense to a recovery by 
such owner, of his property. Inasmuch as no motion for 
new trial is incorporated in the Bill of Exceptions, the 
appel- 
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lant is not in position to raise any question con: 
cerning the weight or sufficiency of the evidence and we 
must assume that the findings of the court are sustair- 
ed by the evidence. But the findings of the court, as- 
suming them to have been sustained by the evidence, are 
inconsistent with the judgment rendered. The Court 
found that the appellant was the owner of the piano in 
question; also found that the appellant was entitled to 
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the possession of the piano; and that the defendant nev- 
er had any right to the possession of the same. Under 
these findings the appellant and not the appellee was en- 
titled to judgment. The record does not disclose any 
legal basis for the assessment of costs and an attorney 
fee against the appellant. Judgment is therefore rever- 
sed and the cause remanded, with directions to render 
judgment in favor of the appellant. 
Reversed and remanded with direction. 


Page 2 





token 
=e. ‘(hs 




















v, 


















4 Q. RON | | ; 
\ _ 5 \Y ee } r ; a “ie, pea 
KO \ ie / New? Be 
‘ \ 
: Phy 
Gen. He. Toads = a A =e Nos 286 
; 6 ae yw 
April Tort, Sle 9 26 ie, 6 5) iL 
ve ; ae 
Roland R. Stafford anid % eee 
Ward C. Broshk, partners, ete, Moms 
Retieets from the Cirouit 
¥He 
court of Logan County. 
Be ve Wiiis, i mal 
Appeliant, Roe 
Grevos, Pe Je ‘ 


Appeliant was tha owner of $05.84 scrsa of 


iamdt in Pike County, Iilincis. Appsiises were renal estate 
beekers. The avidence in the record fiirly tends to show that 


appellant placed the Jand in question in ths hanis of appsllerss 
to Sell an? that if was agread between the parties that in case 
the iends vere iaeas appailicas they were to have for their 
commission 411 the same broucht ower $150 per acre. It further 
tends to shoe that they interested one Jacob Lausr in the lan 
whieh they offersd te sell to hie at $905 par sore. While the 
eimai faila to setabliish that appelises wade a éale of the 
premisea to Lauer for $200 per aera, or any other amount, or 
that he was ready, willing and able to buy the same for $500 
ber aere, it dexs conclusively show that he in fset purchased 
the sane of appellant throush the setivitios of his brother 
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which they now cisin ia their due as com issiona corned by them 
in thie tranesction. The ease was tried by the court, a jury 
being waived. The omrt found the iseues for the appeliess ani 
assessed their damages at 900400, and entered judgment for then 
and against aprsllant for that amount and for costes. 

Appelices do not argue that they soid the land to 
isuer, nor that they aade a binding contract with hin to purchase 
it, but they insiat that as they procures a purchaser sho did 
close the dsal with apssliant on terms thst were satisfactory 
to him they have e‘rned their coumissions and timt therefore 
the judgment shold We nerienea: That they are entitled to 
the agreed coociaalons on the transaction if as the court found, 
aa it 4233 that the sale was made by appsliant to 2 customer 
who was procured by appellees, is conclusively settlei by the 
holdings of the Supreane Court in Hafner v. Herron, 195 Iii, 

242 a in Riston vy. Wore, 255 Ili. 352. 

The contract esatablishad by the evidence projiuesd by 

appeliices in this ease an! which the trial court found to be 


true was that appellees were te have as their counissions all 
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dueed by them also shows that the land waa sold for $195 per 
aorse The sarned commissions are thereby concluaively fixed 
at $45 per acre or $27397.90 thet swe being the excess over $150 
per acre for which the land was seld. The trial court commuted 
the damages at $50 pex acre or 330400. That eas error. here 
is no evidence whatever on chich te base a finding that the 
eoseisaiona earned excssded $45 per aere. 

The fJatgment of the circuit court is therefore rs- 
¥Torsed and jwignant ia entered in this court in favor of appellass 


and against appellant for $07297.c) and for all costs of suit; 






but thet the costs of the appeal aasogsed against the appelices. 
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\October perm, 1921. 


\ 


J. G. Chambers, 


Plaintiff, in Error, 






Douglas County. 
A. T. Thompson, et @1.,Com- 


| Errorgto Circuit Court 
) 
Missioners, etca, } 


Defendant intError, 


Graves, P. Jd. 
J. G. Chambers presented a petition for 

mandanus to the Circuit Court of Douglas County to compel the 

commissioners of Drainage District No. 1 of the Town of Arcola 


to repair, rebuild and maintain a bridge over the main ditch 


ARNE As 


in said district which passed through the land of the petitioner. 


Judgment by default was entered against the defendants, which 
was upon motion of the defendants set aside and an answer and 
replication filed. 

The cause was heard by the court and the issue found 
in favor of the drainage commissioners, and an order entered 
denying the right of Chambers in the premises and ordering him 
to pay the costs. From this order Chambers sued out a writ of 


error from this court. 
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It is first contended that the trial court erred in 


ray) 


setting aside the default and allowing the commissioners to ans- 
a 
wer and make/defense. The petition for mandamus was filed to the 
October Term, 1918,of the said circuit court and the commis- 
sioners served with process. A demurrer to the petition was 
filed but no action by the court was had at that term of court. 
At the next term, being the March Term, 1919,affidavits that 
none of the defendants was under disability were filed bynthe 
petitioner and about that time it would seem that the attorneys 
representing the respondents and who had filed the demurrer to 
the petition for the respondents ended their connection with 


the case and other counsel were employed. At said March Term, 


1969, a default was entered against the commissioners and a peremp- 


tory writ of mandamus awarded. 


Th 


© 


action of the court in setting aside the default 
and allowing a hearing upon the merits of the case is now 
Challenged by plaintiff in error as "constituting an abuse of 
discretion by the court." This claim, in our judgment, is 

e : 
without merit. Suit was begin at the October Term, 1918, 


Service had and a demurrer filed by the defendants, which was 


left undisposed of during that term; an amended petition was 
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filed on December Oth, 1918, on which no action seems to have 
been had until the following term; at the following term,March 
1919, the court entered a default against the defendants named 
in the petition and ordered a peremptory writ of mandamus. On 
March 29th, still of the said March Term, 1919, defendants 
appeared by their present attorneys and presented a motion to 
have the default set aside and for leave to answer the petition 
which motion was supported by affidavits setting up a sudstantial 
defense. Under the circumstances involved we a not think that any 
good can result from discussing at length the right of the court 
to set aside the default entered and allowing a full defense 
to be made; Under Sec. 58 of our Bractice Act and the holdings 
of our courts of review under it, such action is wholly within the 
discretion of the trial court and courts of review can inter- 
fere only when such discretion has been abused. Under the 
showing made here, the petitioner was subjected to no material 
delay and no substantial rizht he had was inpaired by the 
court's setting the default aside. We do notthink there is 

this 
anything shown in this record to warrant kka court in saying 
that the trial court abused its discretion; in fact it would 


seem that the action of the trial court in this respect was 


eminently fair and proper. 
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Upon the hearing of the claim of the petitioners to 
have a bridge across the ditch upon his premises built and 
maintained by the drainage commissioners, the claim was made 
upon the part of the commissioners that when the ditch was dug 
across the premises of petitioner in the year of 1900° the lands 
through which the ditch passed, and now involved, were owned by 
one C. C. Wood, a remote grantor of plaintiff in error, and 
that said Wood agreed with the then acting drainage commission- 
ers that he would not ask for a pridge across the ditch to be 
built at the expense of the district, if his landa in the 
district should be classified at zero; that in that event he 
would not be assessed to pay any tax in said district and in 
turn he would not ask the commissioners to construct a bridge 
on these lands; that the commissioners in pursuance of said 
arrangement had never extended any tax upon the lands involved 
and that no bridge was ever built or maintained by the commis- 

% 
Sioners upon said lands. 
The drainage commissioners also claimed upon the trial 
that even if the plaintiff ih error ever had any right to demand 


a bridge, his right to do so was barred by the statute of limita- 


tions. This was the view, seemingly, adopted by the trial 
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court. The commissioners filed an answer setting ur the stat- 
ute of limitations to which plaintiff in error filed a repli- 
cation; thus an issue of fact was made for the trial court 

to hear and determine. Considerable evidence was heard upon 
this subject which was conflicting aa nature, whioh the trial 
court was called upon to weigh. This issue of fact the trial 
court determined in favor of the defendants in error and in 
our judgment there was no error in such holding. 

In a proceeding by mandamus the petitioner is bound 
to establish his right by such evidence as will make a clear 
case. A relator cannot demand a writ of mandamus as a writ 
of right. The granting of the writ id discretionary with the 

the 
court in view of all/existing facts and with due regard to 
the consequences which will result. People v. City of R. I., 
215 Ili. 488. 

There is no sufficient showing made in this case to 
warrent this court in determining that the trial court was in 
error in holding that the relator had not established his case 
by such evidence as made a clear case. The judgment of the 
Circuit court is affirmed. 


Judgment affirmed. 
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Refendant in Error, 
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3 
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Vie 


James C. Davis, Director 


d of Sangamon, County. 
eral of Railroads, etc., 


Tra F. Teist, ot 21., under the firm nams 


of Trist Brothers, brought suit in the cireuit court of Sangre 


. Fosis, etc., to recover for damages alievad to have be n suse 
tained by defendants in error throwch the negiicent dclay by 
plaintiff in error in the transportation of corn from East St. 
Louis, Tilinois, to Peoria, Illinois. A trial was had befor: 
@ Jury and verdict returned in favor of the plaintiffs in the 
suit for the eum of $905.35, upon which, after overruling a 


motion for a new trial, judgment was rendered. The matter is 








amon County against James C. mivis, as Direeter General of Maile 


$y 


a) 
> 
<4 
a] 
=e 
+ 


ee 








ii 
t3 





> 
xt 








re 


ae 


oe we 
Oe ie tee | 





2) 


rt 
wtb LIT 


mr 





oo 








re 
A ad, 
+ 

- 

= 












ica as 
ga 
wt a 














1 % 
rae 

¢ 

‘ | 
y 
































> 


+1; 





vs 7 





Awe 











: 
y 





trorrsy 


> 
. 


i 


at 


























££) 


udo- tivo 





ee 
_ 
> 


uh a 


Se 











: 
4 
y 
“ 
¥ 
- 
i 
“ 
. 
; 
‘ 
‘ve 
* mA 
ut 





2 
uw | i 
SW a {i / 
Q Neat ee 
fe Ah ~~ a! i t 
j 
~i 








Te No. 7368. : Avenida Ho. 
Ootcober Tarm, 1941. oe 
£ 

£ 
Z pera 
\ f yes 26 lA. 
Befendant in Error, a 

‘ 

t Error to County Court 
VSe 


x  £ 
James C. Davis, Director Gen= of Sangamon, County. 


eral of Railroads, 2tC., 


Plaintif? in Br: Is 
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te 


Graves, P. J. 
Ira F. Trist, st 2]., under the firm nams 
of Twist Brothers, broucht suit in the cireuift court of San 


os 


amon County against James ©. favis, as Director Genernl of 


maton, 


i7. 


ae. 


Raile 


Fosds, etc., to recover for damaces sliezad io have be n sus= 


tained by defendants in error throuch the neslicent dclay by 


plaintiff in error in the transportation of corn from Zast St. 


Louis, Tilinois, to Psoris, Illinois. A trial was had beto 


@ jury and verdict returned in fsvor of the plaintiffs in t} 


suit for the eum of $903.35, upon which, after overruling a 


5 ak 


be es 
av? 


motion for a new trial, judgment was rendsred. The matter is 


in this court upon a writ of errer sued out by Davia as Diree= 


tor, ete. 


The suit was broucht to recover loss by damage to 


Gorn said to have arisen on two different shipments, which were 


set up in two different counts in the declaration. Under the 


first count it was mace to appear upon the trial f$hat actice of 
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Glaim was not given within four months after tho arrival of the 
ear of corn involved at Peoria, as required by the bill of lade 
ing, and as to that count no recovery aas had. The jury by its 
verdict found in favor of the Twist Brothers upon the second 
count alone, which count had to do with one car, No. 45950. 
Plaintiff in ervor first contenda that there is no 
evidence of the condition of the corn at the tise when it was 
adeliversd te the railrosd company for shipment. Upon or before 
the trial in the ccurt below, a stipuistion was entered into 
between the parties by forea of which the crade of corn at 
the place of shipment could bs shown by the inspection certifi- 
eate at place of shipment. In pursuance of this azreenent the 
inspection certificate was admitted in evidents and showed that 
the corn shipped in the car No. 45950 was, at the time of its 


recsipt for shipment April 17, 1918, "in apparent good order.” 


SS 


SESSE 


In oumEg oration testimony was civen to the effset that the 
¢eorn shon deliversd to the carrier was cool with no sign of 
heating. Under this evidence the jury was warranted in finding 
the corn when received by the carrier was in gocd condition, 


and would be in the same condition ehen received in Peoria, if 
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transported within a reasonable time. 
Plaintiff in error next contenis that a carrier is 
not an insurer of prompt delivery of property received by it 
for shipment. That, may be conceded to be the las, and yet the 
carrier would be held to makes dslivery within a reasonable tine 
after receipt of property for shipment under all the circum 
Stances surrounding the cass. That this is the law sesms to 
have been recognised by the plaintiff in ercrey in hia second 
instruction tendered and given by the court, which in ef eect 
was that a carrier must deliver a shipment within a reasonable 
ths 

tims under all/circumstances. If the tima in transit scems 
to be resgonabic,ths burden is then upen the carries to show 
that reasonable effart has been made upon its part to transport 
the goods within s reasonable time, having consiterstion of all 
the surrounding circumstances. 

In the case at bar the evidenee showed that the car 
of corn in question was inspected on the 17th of April, 1918, 
at East 54. todka and consigned to Peoria, and there as evi- 
dence tending to show that euch car was received in Peoria on 


or about the Sth of Hay foliewing; that is, a pericd of nine= 








“j= 

tean days seems to have @lapssd betsson the date the corn was 
received for shipment at East St.Louis and its delivery to 
the consignee at Peoria. There 12 also testimony in the case 
ahosing that the usual tims required for such shipment at about 
the tine of the shipment involved wis from tee to three dnys. 
Under the circumstances in evidence: it wis fairly & question 
ef fact for tha jury to say shether or not the time taken in 
shipment w38 or waa not a roasonmable time for the transport 
ef the car of corn from East St. Louis to Peoria. Plaintifs 
in ersor made no attempt fo show any umaisuni conmiitions aux 
rounding this shipment, which would explain or exowse the delay 
from which it is claimed damages resulted te 4afandanta in error. 
In cur judgment the jury was fully varranted in finding that 
there was umimual deity in the transport of oar Nee 45950. 

Plaintiff? in error next argues that there ia not auf= 


ficient showing made as to date or time of delivery of our Hoe 


| 
| 


$5950 at Peoria; that ia that the evbdente falls to ahow tha 







time when the car in question did arrive in Peoria, ate! that 
ao presumption oan be indulged on thia score ani therefore the 


ease must fall for sant of evidence. Gn the aubjent of presup 
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ie 
tion or oe ef presumption plaintiff in error cites several 
authorities. We havs considerad those casas and are of the 
opinion that none of them support the contention here made. 
In one of those casas, Kevern v. The Peonise, 224 T1l. 170, the 
holding was merely to the effeet that the birth ef a child bora 
to the prosecutrix about six months after an alleged rape doss 
not raise any presumption as to the guilt of the party accused. 


In another case cited, Globe Acsident Insurance Company v. 





Gerisoh,163 121. 825, the helding related to the manner in 
which @ man dams to his desth upon 2 clisim for Lifes Insuranee 
where there was ne direet nrocf of the cause of death. The 
Supreme Court there aay, "A prima facia curse of aceiiential 
death from a stYain reeeived by the deseiazed in lifting = box 
ef ashes is not made out by evidence showing that tha deceased | 
probably died oe the effeat of a strait, where the fact of 
havi . 

his/lifting ths box of ashes is not proved direetly but tersiy 
presumed from ths cirounstances.* 

The last ease just referred to ia aa strong as any 

authority cited on this subject end seams to us toe fall far 


short of aupporting the ¢laim made by plaintiff in error. In 


ent: 
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that case the defendant insurance company was confronted by 2 
presumpticn merely and liability was asserted solely uron the 
presumption that the deceased had been strained in lifting 
ashes merely because a part of his labor consisted in doing 
that work. Furthermore, in the case at bar ths plaintiff in 
error knew or should have known when the car in aisputs was in 
fact dclivered at Peoria and being in possession of auch evi~- 
denee is not in a position to say that a ressonable presumption 
is not to begiven force when the power is in its hands to 
Oovercone the presumption if it be wrong. 

+ Ths evidence in the case fairly shows that defendants 
in error grtisick Acwtanans damages and thet such damages 
resulted from delay in shipment by plaintiff’ in error in no 
way explained. The judgucnt is richt and fa affirmed. 


dudgnent affirmed. 
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@ Gerperation, Pa 
. Appellant, 
% ; APEGAL FROM DUPDRIOR COURe 
* 
CHICAS RAT 





Thie is an appeal from a jJaiguent An fever of anoeliaca, 
defendants below, in on attion by aogellurt, plaintiff betes, te 
Feovrer the auount ef compenaation payable by plaimti ly to ane ef 
ite eployee for an injury arielng out oc aud in the eourwe of hie 
wploysent, Wai which 11 is Glaleed wee caused by the clea negligence 
of dufendenta, in other words, to46 war an aetlon by un oupleyer 
agetvuet a third party on the liskility provided fer by the firet 
branch ef seetion 2 of the Yorknents oo Sete The injury 
te the espleye wae suffered August Gl, WL, onl thin madt was 
brought Auguet #4, 1920, Defentante pleaded not cuilty wnt the tome 
year statvie of Limitations. Fisiniiff’s comwerar to the spegial 
plea Wea overruled, ant thereupon judd, wae awhered for the toe 
Lerdasrh ee 

the sole question sresented By the axrcnl ta whertheg 
this action te governed by « Mindtiation of tve yeare or by & Lind tae 
tien of five yoara. if thie kimi ef an section ls governed by tha 
twoeyeur Limitation, the fuwiguent of the trial seurt waa comesdotiy 
& proper one, Agselient sentente that the Limitation sppideatie te 
thet of five years, Appeliant'a theory ie that the liebiiity erested 
by tha first druneh of section % ic not a Liability for injuries te 
the person, bet ia on & new ond Aistinet eauce of aetion cone lating 


of « right in the segleyer te reecuyp hie own personal lessee, The 
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United Statea Cirouit Court of Appeals for this clre sit, in Siar 
Dewming O85 Ve Sete Soh lhe Nee Te Gag RIG od, S30, hus, VY a 
divided court, guntained the vlew of appellant. See also Sieternted 
Seedy Reofing cosony ve Chisago & Nesioxs Undine ies, SOME, 
(Mo. QB763, Tl. Apps opinion filed Get, 5, 1071, not yot roperted.) 
appellees senten? that the right of agtion de shyly the eapleyeta 
guuve oF sotien transferred t4 the mpleyer, with po other coniitionsa 
to ite enforcement than the requirement of froadias from contributory 
mecliveme on the part of the oxployer axl a Limitation on the ascunt 
ef the recovery, ond that, so construed, the action le one for ine 
furice i6 the person, Thia wae the view of the law taken by this 
court in Zartean Duraiture Se. Ve Usp Se Bye Cos @4 gle, (218 222. 
Awe 647.) Thde is the view which wae taien of the cucetian by 
Judge Alasiuier in his digaunting opinion in the Stor Brewing Co. 
Guee Sun rhe Se consider thin ssaiyeia ef the right of setion by a 
aeployer undar the Siret branch ef section ©) an fully supverted by 
the reeent decizion of the Suprane Court in taylorvilie vw. Cenira} 


Bibivete Poblig Service Gy., S02 TLL, 18%, Tneemeh ag wa repard 
this as a guilt te enforce a canee of aetion te recover for injury 





$o the peracn, the sotion mast be brought within twe years Pron the 
dwte of the infury, regardless «cf the forma of the notion. (Baritogte 
Beh ve Ge Ge Ts Coe, BP 111, 2BS,) 

Ge therefere held that the triai court (id not err in 
overruling plisintiff's decuxrer te defendants! plea of the twoeyesr 
Liettet ion. 

the judgeent is affirned, 

APTI REED 
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BELI. & HOWELL COMPANY, 5 COFPes 


Appellant, Pri, a 
\ : 2 2&6 i ofhe we ie 
\ #PPEAL FROM 
¥ 5 ra , 
' \ @ MUNICIPAL COURT 
‘ £ 
GEORGE K, SPOOR, i f OF CHICAGO. 
2 ea 
Appeligce, a 


MR, JUSTICE TAYLOR delivered the opigion of the 


OCUET, 

The c@uee fee consolidated ith Beli and Bowel) 
Company ¥. Speer, Generai Number 2432, for hearing, We 
have anaounced our opinion in General Number ©6448, and 
therein get forth the facts and the law which in our judg- 


ment Was uppdicabie, 


The tfiel judge, in the inetent esee, found that 
the piaintiff “as entitied to recover royuities up to October 
4S, 1917, the date of the alleged saaligneent, amounting to 
$6416.67 and interest and entered judgment therefor, That 
Whe Gone apparentiy on the, theory that the contract of May 
1, iGl5, Was Binding, but only up to Ooteber 15, 1917, For 
the Beacons, however, which wa have get forth in our Opinion 
in Bsii snd Hoveli v, Spoor, Ganerai Number 2645°, the trisl 
judge erred, and the above mentioned judgment must be modified, 
Judgement will be entered here, in the instant case, in favor 
of Beil and Howell Company aud against Spoor, for the three 
instalisents of royalties, due October 31, 1017, January 31, 
and April 30, 1918, being $21,000.00 plus interest at five 
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om om 
per cent on the three inetelimente ef $7,000,00 such, 
from their reapective due dates, namely, October G1, 1947, 
January $3, 1918, and April 30, 1918, to date, making 
in all, $25,579,17, together with costa, 


JUDGMENT MODIFIED ana JUDGMENT HERE. 


O'CONNOR, PJ, and THOMSON, J. 
Concur, 
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DARL Me ait Son, ¢ i JA. wd eo 
Appailea, § 

APICAL PROM GLEOUTY ConA? 
Wy 





rh gre oy fe eae h ties 
Oi GOOK GOCRTYS » 






‘ 
REYOTGRR OTL &\ian 
BUWPARY, & bom: ; ie ASE 
Om appeal af TAR 


DSLIVERRD THE OFIETGR OF TH COUny, 


Bentenbar 4, 1915, Gari &, fonnaon, plaintalr, « 
@roszing policeman in the eaploy ef the Gity of Galeagso, while 
im the perfermance of his 4uty a8 sugh at the corner of Craertec rd 
and Bilwaukee syvomias, Chicago, was ium ito oy on autunobtle 
aérivern ty Anne LL. Hawkes. Tite gutcoambile ix quention was owned 
by tha Reystome OLL & Kavwtagtaring Company whieh hud delivered 
it te Jenes 3. Hewkes, hushasd of anaa i. Hawkes, to be used by 
him in the presenution of the company's tasiness, Sudt was brought 
by plainii?r®y in the Chrowit eourt a2 Goek County, fer damages for 
fujuries moetaingd by bim in the ascideut, aguinat the Leyetone 
Gil & Bamfaecturing Gocpany, dames W. Lawkes omi Amnon Le. Hawkes, 
Om ¢7isl the deysatene Oil & Kumefaecturing Guemany wax diaciewed 
@uti of the case ani a judguent was entered, ea a verdict of the 
Suvy enieh trisd the cause, agsinet Jases 3, Hewkes and Anna L, 
Rewaee for the sum ef 63,000, Janes 5, Hawkes, ivdividwally, 
hag brought the eait to this eeurt for saview, 

The ouly point made in the brief riled by ampellant 
is that Jooee 5. Uawkhes ¢anset be hold legally liable for «4 tort 
gommiited by hia wife, and in support of this eentention it is 
urged that the avyidence inirsduced on the trial shows that re. 
Hawkes on the day the acoldent eceurred had uged om) operated the 
avtansbile githaut the knowledge, consent or autherity of her 


TE AGOO ie 





hugband; that she wae not is any sense bin agent ear servant at the 
time the aecident cegurred, 

We have exanined the evidence ant 12 is ous eplnion 
thet it feils te shew that James Db. Newkes bad autheriged ar acne 
serticd to the use of the car by kia wife on the day of the acele 
gent, or that be bad any knowledge of the fuet that ake hud used 
it. Seth Se. and Aeae Hawkes tegtified that Urns Hawkes had taxen 
the car fron the enrage after her husband had warned ber that she 
wae sof tn use Et, 

araé test imeny of nelenhers Living Bees tne Jawkea 
fasily wee introdysed which tended t6 whew theah Arie Kawase had 
éviven tne car in the prasenes ef har husband, but Bewever this may 
be, the alagat undiasited evidensa tu the yecerd shaves that en the 
day of the agtiaent bra. Kewaem, sdcongumied ky her wistey, Miss 
Paya, bail gone Dn thu eae ie 4 veel eatate office Yor wae purpose 
af trantasting bnelne@s an conmeétign with « progased pwuvahase of a 
antiace Gy Hise Fewve, Byer if 24 be cengeded thet the evidunee 
deas tend £6 thew Ghat Mra. Hawkes hed driven the autemebile at 
ether tines with in< sexrnivesion aad im bhe srosence of her Huaband, 
thia fast would net eremte a liability against hiw, as the evidence 
ahowe thet an the dmy is questiva Bra, Emrkes was net using oe 
satomchiie i: gomnestion whi ag buaiaess ef lag waehod, The 
moat that eum be said de that dhe wae Gperatiag the cay far her ewn 
pleasure o¢ in the furtherance of Ker sistey's business. 

Countel for piaiatiif adeit (het a wife is solely 
yeapongitle for ber own terts done in tae eroesaqutica ei hex oom 
busieege oy cleagure, and tuat a puaband Gannot ba ocala for bis 
wife's ter¢e wusgers they are committed at Bis direction or aw his 
agest ot hig bueinecs, Agcegiing this ag & ¢orrest statement ef 
the baw, we think the fudmont in fever ef siainialf wast be roe 
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verse! god the cause remanded, ae there ie ne evidence in the recomd 
Which tends is prove that firs, Hawkee Yas operating the auvtocebl ie 
at her husband's ¢ireation or ag hie agent on hia business, “ere 
sussielon, if we bad such, that Kr. and yee Lawkes had not teatie 
fied truthfully conceruing the authorliy to use the car on the day 
in question would net be suffielent te evergome the eoeitive greet 
that tre, tevkesa was without Ser husbewits quitierity to use the ¢ar 
on the day of the aeeident. Lut even if whe had hie mere perniraion 
er authority, that fact would not be wulfielent te render him liable 
fer her negiicence in operating the ear, 

in the case of Arkin v. Eage, 287 f11, 440, the Supreme 
eourt held thet: 


*A parent is net Lisbie fer the tert of hie miner child 
merely from the relationship, There ie ne evidence or claig 
that George J, Page was not a competent chauffeur, Am sutce 
sebile ie not ae sanganes a agenay as te wake the ormer liable 
for injuries caused by 12 te travelers erm the higieray, regardleas 
of the ageney of the driver. (Danforth v. Fiuher, 75%. H. ULL; 
3 ie Fe SES 142 Wis, nV, BORER Ve » 47 Taehie 663, } 

# vtner of an antiusehile whe rarely gersite another ta use at 
for bis om purgeses ig net Lisble “sr tne nenhhs jane ef the 
borrower in the use ef ihe onsets ine «| ( Wea 183 <4ded. 
116.) Yhe owner ef on matocobile iv mot ilebie for an injury ccm 
Gasioned by the negligent use ef the auehine by bis servant if 
the servent wes at the time at liberty from service ef his master 
ami met engaged in deing his mawters yanhwene but wag aa 
hie own interest exeiusivaly, He Punahle, 214 k&, ¥, aes 
Slater y. Advanse Thresher So., ' 








ani go it way be held here that the gemer ef an autongbile 
ig mot responsible for the negligent ase ef the mashine by hie wife, 
if the latter is ast at the time ef the seeurrencs perforaing seme 
servise for her reband er engaged about his tusinese. 
in the esas ef Graham v. Fage, SM Lil., 40, the driver 
of the ear wae the owner's daughter, and the Guprene Court held upon 
the faate of that ease that 
“ehes was performing the business and duty of her father in the 
wanner and with the aeume authorized by him. She was, if not ike 
servant, at least the agent of hey father in the performance of 
the duty ey businese, iLiebility does net, of course, reset en the 


mere Plationship of parent and child, Cases may arise, and Rave 
oriven, where the fnste proven ereate the relationship of master 
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and servant betwoan the gener of an autamesile and a son employed 
to drive it fer his father, bat we think the fuete in thie ease 
ereatad the relation of agency of the driver to the owner of the 
autesobile, ene, or at least one, of ihe courte holding there 
gan be mo lisbility ef the ownsr of the car in sueh a suse hare 
not strie$ly adhered to that view,* 


We think it may be said that the weight of outherity 

is to the effect that the owner of an autonmebile may percit his 
servant, child, or wife to ue and operafe the vehicle without 
insurring amy Liability fer the negligent eperatiom thereof if it is 
made to appear pirat the ear was mot beine uned in furtihwrance of or 
in senmeetion with any business of tts omer, Arkin v. Fagg, 287 
Graheas ¥. Page, Bx hl, 40, 

The judgment of the Chreult court will be revermed 






Ill, 4203 


and the osuse remanied to thet court. 
REVERSED AND HEMANOED, 


Heturely and Mateheti, 77,, conaur. 
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a Corperction, — } dofhe VU Ps 
Appellant, ) ¢ 
f SPPRSL FROM BUPEEIOSR covey? 
Re, g é 
% ff OF VOvm GUNS L. 
BOUTS 8. dOLGHERe, | é 
s&epeliess ) 


RR. PRBGLOLIS SUCTECE DEYER 


RULIVERED YER GPINION oF THE courd. 


In & d6Glaretion Piled in the upexier coert of 
Gack Courty the oisimtiff? ehargaéd that the defeedant drew his cheek 
ea the Seat Town Gtete Bank of Chieage for the gum of 52,800, aye 
aeie to the ordee of Charles Sugoba; inat daeobe endoraed ard 
delivered the cheek to pleintiff’, a tanking ecorseration, ond that 
the Yest Tewn Gtatie Bank refused payrient thereon when the check wars 
Presented to 14 Yer naymernt. 

. The defonne act up vad that Charles Jagebsa of fered 

to and di4 sell to defendant Titty cages of Whiskey for the ean 
ef G2,506 to be delivered en the day ef the purchase; that Jegebe 
represantsed to defendant that he was the owner of and had tha 
whiskey in his posseagion; that at this time Jeeebs dia not intend 
to deliver the whieuey te defendant, but that his gurpscse wae te 
 defrand defendant by ebtalning from vie the cheek far 22,800; thet 
defendant never received the whisxey contracted fer, and that the 
BlaintifY had not regesived the chegk in geod faith fer value, and 
that it hed notice ef the fraud pernetrated uson defendant. The 
ease was tried wefere a jury whieh returned « verdict in faver 
ef the defendant. Judgnent was entered em the verdict aad plaintitt 
sopeaia, 

Sm the trial ene Joseph Stein, manager of 4 salecn 


eonducted by defendant, testified that he had called up plaintiff's 
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bank sbeuf three e'eleck on the aftermeon ef the duy the check was 
given to Jaccbe and tulked with plaintiff's paying teller; that he 
directed hie not to pay the cheek Af presented by Jseoba. Sanchs 
had forueriy kest am seecunt at the Samk. The poylng toMer's 
toetineny wag to ihe effect that Steia had talked te him en the 
‘ghone ond that he, the witness, kad informed Giein that tha cheek 
had alreaiy beer puld. Yhe paying teller aleo testivie) that he 
hoaé paid the eoe@akh when it Wee presente at the bank and that «t 
that time ke bad eo notice whatesever that 11 had bean prevured az 
alleged by defendant. While there agess te be a Aiapute in the 
evidence ag to whether the chegk hed netually been psld by plaine 
tiff at the tine of the telephone conversation between Sieim and 
the teller, we think that the svidenes @gee not sufficiently 
@appert the elaim made by defendant thai the cheek was cashed by 
Plaintiff after knowledge had baen given te it af tha alleged 
frasd ivposed en defendant. [he eheck wae presented by or. 
Siggaman, who had wexny times transacted Buginess at the bank in 
the coupany of Jnechs. 

Be appearance or brie?! has bean filed in thia ewart 
en behalf ef defengant. Ag the case 18 is go Back to the trial 
geurt for an ew trial, we do sot axpreae any osinien upen the 
welgnt of the evidense, exeent to way that 14 ie our opinion thet 
en the evidenge the judmment in fewer of the deferment showld not 
be peraitted ic wtand. 

Yhe judgeent of the Gaperior eaurt will there/ore be 
veverse< api the cause remanded to that eourt. 

REY#RSED AND MEUANDED, 
Seturely wei Matehett, JJ,, csineur. 
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RYNISeRAKARD PETROLEUM GO., 


GP EY £8 ta 
ere wohl A. ous: 2 
Appellant, : Se a A 
4 APPEAL SROM MIRICIPAL COURT 
va 
ai OP CHIGAGD, 


He A. KACOMBHR and FRED H, “~ 
YALSY, Copart ere Being Badiness as 
SRYSTAL WAX © AM, 


Pe ace Mine rat Senet Sas? Amant” cl Aceh haat 


BR. PREGIDING JUSTICE BEVUR 
DELIVRRZD THE GPINTOR GF THE COURY, 


: Plaintiff brought an action in the Municipal court to 
recover the sw: of $309,583 alleged to have been due it by defend- 
ante upon an alleged prosise of defendants to mnke te plaintiff. 
am allowance of 5/8 sent a pound on %,225 pounds of wax sold and 
a@elivered to plaintiff by defendants, 

Defendantea flied an affidavit ef merite to plaintiff's 
@laim, in which they deviled the making of the allewance to plaine« 
tiff as alieged4 in the statement of claim, RBefendante further set 
up thet they had offered to make the allewance only on the cendi- 
tion that plaintiff would purchage and sceept e@ third ear of 
Wax, which it was alleged plaintiff had contracted fer at the time 
it purchased the wax above referred te, which consisted of two care 
leads; that plaintiff refused this offer and it wae thereafter «i th- 
drawn. Defendants also filed a seteoff te the claim, in woieh they 
charged that by reason of plaintiff's failure to accept the third 
ear of wax as contracted for st a price of lit? a pound, they “wore 
obliged te go inte the open market and sel] said wax for the account 
of plaintiff’ at a less to defendants ef 9920.55. 

On a hearing before the court without a fury the sourt 
found the icwses against the defendants om plaintiff's statesent 
of claim, and assessed plaintiff's damages at the sum ef $360.53, 
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ana it} further found the iasues against olaintiff on defendant's 
set-off, and asvessed defendants’ damages at the gum ef $628, 
Judgment was therefore rendered in favor of the defeniants for the 
man ef $155.47. The pleintiff brings the sage to this court by 
aspeal. Ko appeal wad teken on behalf ef the defaniants, We have 
before us, therafare, only the question of the legal propriety of 
the findings ef the trial court in fever of the defeniante on ites 
set-off end on this question the ewidenee de conflieting. 

Septenber 9, 1914, the plaintiff ordered three oarlenuds 
ef wax from defendants te be delivered ege oar curing each of the 
monthe of Ustober, Hoveuber and December, 1915, at a price of 1diy 
a pound, Septexber 14, 1914, defendants by letter ascepted the 
order for the three curlesda of wax, but 4: Imdicated therein ite 
Wish that plaintiff would aecept the first car as soon as pessldic; 
the*ether two cars te go forvard in Sovasber and December as per 
your instructions. Therefore, let us have your shipeime instruce 
tions on firet car as soon am your castimer will accept.” The Piret 
two carloads gontragted for were duly delivered te pieimtiff, and 
the controversy which gave rise to the Litigation concerns only 
the third ear contracted for, 

The eviderwe tends to show that with reteronse to all 
three ears the parties agreed that they were to be held vy defande 
ante until the plaintiff hed iniivated ite readiness to agcept them, 
thera ia preef that the first two care ware not delivered until the 
firat of the year 1919, although defendants! evidenes shews that they 
Were reaty to iciiver thea during the senths ef September and Oetoea 
ber, 1924, and that defendants during the month of December, 1912, 
hed nore than enough of the material on hand te suprly the third 
Garload, which under the contract was to be delivered in Beoenber, 
4912, There is some evidence that thereafter, and as late as 
March or April, 1919, defendants hed urged plaintiff te secept the 
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thigd carloend. 

R. A, Hagouber, defendant, testified that in February, 
1919, he requested Kr, Snnie of plaintiff canpany, te accept the 
third sar of wax; that Bonde recided that he sould not take it and 
aaked the witneas “te held it awhile lenger;* that te, Kaeonher, 
later informed Sunnis that he would sell the wax on the sarket. The 
defendants appear te bave Aad the wax on hand ready fer delivery te 
Plaintiff’ during the month of Decesber, 19156, anil there ie ewidenge 
to the effeet that plaintiff had falled not only to give the ship- 
ping inatructions contemplated by the contract, but had expressely, 
after the month of December, 1914, refused to secept the material. 

in Globe Breving Cg. ¥. Halting Go., 247 T11., 622, 
rallied spon by plaintiff, the attion was brought by a purchaser te 
recover for an alleged failure te deliver a quantity ef malt cone 
tracted for, which wae to be delivered as ordered hy the purchaser. 
In the present ease the sult ia by the seller te recover for a 
failure ox the part of the purchaser te accept the material cone 
trected for, Herve, we think, the evidences tendea to show that the 
Selier atood ready to deliver the material, {f we are right in 
holdimg that the eentract contemplated that the thirt carlesd of | 
Wax was te be heid by the defe dant sahjeot te the reseipt of 
shipsing instructions from plaintiff, and thet plaintiff had oige 
mified ite intention aot to regsive the material, then it follews 
as a matter of guurse, that the dofemiants had « right under the 
law te e@1] the wax fer the seeount ef plaintiff ani that defend« 
ante were entitled te resever damages based upon the difference be~ 
tween the contract price agreed te by plaintiff ant the amount 
which defendants actually received for the material, The third 
@arlesd of Wax was sold by defendants in the market in amall lots, 


the firet ef whick was sold in May, 1019, fer 6 3/4 cents a pound, 
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fhe last lot wae sold Sestenker 25, 1919, at 6 3/4 cents » pound. 
He complaint is made of the a¢tion ef the trial dudze in taring the 
larger gum, 3 3/4 eentc, a8 a basis for detarmining the luce te de- 
fermiants by the breseb of the sentruct. 

There te wp werit inthe eclint made thet the dacaces 
agsesaed are exeencive, nor that ine proper measure off damaces ié 
the 4iffercnee between the sentrovt price and the market price in 
December, Wie. The geods were wold on the merket and this is seme 
@vidence of the market price at the time ef the aeale, ros the facta 
that the plointiff did not give shivping instructions fer the first 
two carloads to be delivered under the contract uniil Geeesber 25, 
1928, that it did not thereafter indicate amy positive refusal te 
aceept delivery of the third ¢ar patil April, 1919, that the third 
ear Wee held by defendant until that tine at the request of plaine 
tiff, smd that the delay in delivery waa the reguli of plaintiff's 
own denduet, we think 11 wey be inferred that the pertias to the 
gontrast modified the contract ao for og it related te delivery, 
and thet the breseh ef the contract did met actually secur until the 
month of April, 1919, “hen the plaintiff definitely refused te secept 
the material. 

The jedgeent of the Bunicipal court is affirmed. 

APPT NMED, 


Meturely and Natehett, J7,, concur. 
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Appellee, ; 
¥ APPEAL FROM MUNICIPAL COUNT 


YS. f | 
) 


OF CHicahy, 
GOMMEACIAL CAR ma company, 


a Corporation, sb sicke 
PRS vp . 


ve 


MA, PRESIDING JUSTICN PEVAR 
VELIVERED THS OPEMIGH OF THR COURT. 


the defendant, Goomereial Gar Unit. Cowpany, a core 
poration, aapeaia from a Judament rendered egsinst it in the 
Wunieipal court ef Ghicage im faver ef the plaintiff, Alfred i, 
Siedhofft, for the ams of $1,146. 

in hin statement of claim plaintiff alleged that 
on or about July 1, 16, he was eupleyed ae agent of the Hud~ 
ford Company of Yemnaylvania by HK. 4. Dmiah to sell sutesmbile 
trucks; that Septesber 16, 1916, a5 mich «gent, he had ebtained 
an order from Andrew Wurphy & gens for six carlesds, of 22 unite 
tach, of trucks upon waieh plaintiff was entitled te a commission 
@f 2) per cent. of tha purchase price. 

it ie contended that there ie mot euffielent evidence 
in the record to show thet the order for the six carloude of 
trucks Was in fact econsuameted ond communicated te ond accepted 
by the Hudford Cempany in such mammer av te rewier it lieble for 
the ceeaiesions alleged te be due the plaintaff, Svidence in 
the record tends to show that one Mitehell om or abeut August 
44, 1616, had taken over the business and assets of the Mudtord 
Company and that later in Oeteber, 1916, these assets ware cone 
veyed to defendant. In testifying the plaintiff said that he 
took a first order for three unite from Andrew Murphy & Sons 
in duly, 1916; that later, on Septesber 14, 1916, he obtained 
from the latter the larger contract; that under nioiutivrt« 
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arrangement with the Mudford Company he wae ta be alleawad 4 com 
wission of 2) per cent. on the purchess price on sales of the 
kind in question ami that under the sentract a donasit ef 16 

per cent, of the purchase price was required from poreene to 
whem plaintiff might ae11 trucks; that Murphy 4 Sens, ufter the 
eentract for the sale ef the six carleads cf trucks had been 
agreed upon, refused to advance the 1) per cent. deparit, giving 
aw a reaeon therefor that it wes not inforasd as ta the financial 
Fesvensibility of the Mudferd Gewpany; that te determine ite 
responsibility Andrew Murphy of Andrew Gurchy § Sons and hie seoe 
retary had gone to Philadeiphia te make investigstions. 

Plaintiff testified: “1 sent the orter in. As far 
as ehipment ie concerned, all i knew of my ewm knowledge ies that 
there were three unite shipoed by me aa & part of that onier;* 
thet after Murphy ani hia seerstary returned from Philadeighia 
% special contract vae being drawn up @limineting the 10 peor 
eant. depoeit requirement; that *I went and teek that order for 
the efx earvlenda.” Plaintiff further teatified that « short 
tine thereafter he recnived a telegram from the Rudferd Coupany 
whieh agvies4 him te “held off on Gurphy cantraet special cone 
tract in process of completion, 411 forward direet on the 
twentyefirst." September 16, 1914, 4 letter was mailed by the 
Hudferéd Company to plaintiff, in which the fermmer stated that, 

“‘Burshy was in here on Yednesday. They ontered inte a tenta- 
tive arrangement covering the shingent of two cerleada when 
they got back, and sent im their deposit,” 

Geteber 7, 1916, the Hudferd Covpany wrote to slaine 
tiff as fellowss 

“Have at hand your letter of Geptesber 27th, wi weuld say tha 
the Murphy Co, have returned our centract, signed, but have 
atruek gat a very iuportant sluuse, Se we semvet aay that the 


Matter Le ¢losed until they secordingly sigm the contract ine 
Sluding this clause.* 
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The letter of Octeber 7th showa that Surphy & Jone 
had signed « contraet with «hat is said te be an tupertant clause 
stricken therefren. Gorreéespondence in the record indleatea that 
the HRudford Compan; wae pleased with the services rendered by the 
plaintiff, In one letter dated October 6, 1916, it states that 
4t would ¢all the attentien of Mre Davia, ite sales manayer, te 
the character ef the work performed by plaintiff up te the date 
ef the letter « “for inwtance the Gurphy desl," It is obiseted 
that the eerretsyondence was improperly adcitted in that the sig» 
matures of toe persona yurseriing te have signed the letters 
fer the Badford caupany had net been proved. the lotters ware 
properly sinitted; they sonstituted a couree of cerressondence 
between the plaintiff and the Hudfort Gompany, ani many, if not 
qaite sil, of the Letters vere commnications written te plaintiff 
in anever te letters sent by hin to the company. Hubell Sertiq 
iser Ce. v. Janebellia, 195 111, App. 410, 

While there is some deubt arieing out of the evidence 
as to whether the Hudford Cowpany had in fset completed the deal. 
for the cix esrloade of trucke with the Burphy Company, we think 
enough is shew thereby i Fert nia te & praguuption that this 
sentraet was in some forg/consuamated, The plaintiff's teatinony 
iz to the effeot that he procured the order and that the Hudford 
Company thereafter notified nim te “hold off? further efferte in 
Scumection therewith; that 14 vas ite intestion te comrlets the 
arrangerents with the Hurphy company through ite sales manager, 
fThie feet could not deprive the plaintiff ef his right to come 
misaions on the centraet even if 11 were made to appear that the 
gontract wag finally made on terms and conditions different fram 
these weer which the plaintiff by his sontract of exmploysent was 
authorized te apke contracta for the Hutferd Company. 


Evidence introduced ty defenmiant shores that the 
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Gomsercial Uar Unit Company teok over all the sasets and the 
tmeeiness of the Kudferd Company and aesused all of fiw liabild- 
ties whiek hed accrued after August 14, 1916. The only teati- 
mony offered by defendant which tends te deny the execution of 
the contrast with the Murphy Ceupany iso the testiweny of a wite 
ness taken on written interrogateries, whe said: 

"To the beat of my krewledge and belief, neither the 
defeniant, Voomereial Car Unit Compuny, nor the Hudferd Con 
pany of Pennsylvania sold Yudford unite ic Andrew Murphy & 

Sene during the month of Jeptewber, 2016. The Cowsaorel al 
Gar Unit Company ecld seme units to Andrew Kurshy & Sons at 
& period aoumencing about Deeember, 1916,° 
This testimony does met directly contradiet the defle 
mite glaissent of plaintiff that He hed delivered the oxtar fur 
the six garleada of units toa the Rudferéd Company. There is 
pring facie proof that the contract wae mule by plolntif’ with 
arphy & Sone; that thereafter, through no fault of wlaintiff, 
aititercent temtative arrangesents were made with Marphy & Sung. 
Waetiher taege tentative arrungenents, whieh chanced the form of 
the contract thet plaintiff was autheriaes to make, were in 
feet completed, wag a mutter whieh roated petuliarly within the 
amovledge of the Hudferd Company or defeniant, lie eaveeaser, 
In the cage of Clty of thiaags v. 3 
App, 25, the court said: 
"That the fuete in this ease Justify the application ef 
the recognised exception to euch rule, that «here the subjecet 
matter of a negative averment lies cesuliariy within the 


knowledge of the defendant, the burden is east ween kim te 
disprove the save," 


276 Td, 





Defendent failed in response te a subpoenas duces 
Seguy te oreduce any ef its books, recerds er papers, or a cote 
tract with Andrew Surphy & Sona whieh was eslled for under the 
subpeens. The subpoena was served upon defendant's attorney, who 
danied that such paper was «aver in the poseession ef defendant. 
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In the case of Hgexctt v. Cantauxy sotor Company, 
199 Ill. Apa. S72, the court said; 

“When an arrvangecent with a prospective purchsser ripene 
inte a sale, it gives « right to the agent to a sonlesion 
for the vweason that the agent's of forte are the efficient 
eause of tre sale; *** that an agent under contract ef en 
pleynent is entitled to conmlesicns on sutomobiles sela by 
his erincipal under ‘arrangenenta' effected while in the 
principal's espley, although the ears are not delivered 
ant paid for until ofter hiv discharge prior to the teruinge 
tion ef his centract of exspleynent." 

As stated? shove, thera is sead evidence which tends 
te show thet the eontrast for the sale of the trucks te the 
Barghy coupany was in fest entered inte and the plaintiff's right 
te commission conld net be abrogated by reason ef the Fact that 
the Hudferd sompany er ita successor had geen fit to take the 
making of the setusl terme under which the cooda were sold out 
ef plaintiff's hands. Gould v. Bie: 


331. 





it is further urged that the resord ahows a vari ance 
between the allegations of the atatement of cliaia aml the proof. 
In plaintiff's statenent it ie alleged that ome Bruahk seoted for 
the Budferd Cespany in taking the eontrect of empleywent, Under 
the evidence there is some doubt av ia whether this contract 
Was made with ome Hudson for the Uudferd Company or with Bruah, 
But whatever the truth of the matter may be, 1% de our opinion 
that the evidence introduced 4id not tend te sreve a euuae of 
aetion differant from that alleged in the statesent ef elain, 
The wubstartive ground for resevery tnere alleged is that the 
Hudford Company had agrecd through ite agent to aspioy the 
Plaintiff, and it ie of ne material consequence whether Kudaon 
or Brush acted for it in the making of this contract, It is net 
d4iaputed that plaintiff was eapleyed ey the Hudferd Company, At 
the time ef his eapleysent beth Bruah and fudson vere present 
amd both tosk part in the sonvyersation with him. Brush thereafter 
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on behalf ef the Hudford cumpany, advanced plaintiff the ous of 
$78.00, sai he im ether waya underteok to direst hie in Ade 
work, The statement of claim definitely inforeetd the defendant 
ef the nature of gleintiff's setion,and wach variance ao wroenare 
im the reser’ between the wiatement sag the proof ie eet ee sim 
terial an to warrant a reveregal af the judgment. Homdin v. 
@isaz, 165 131. App. 9. In any event, it doce wot acpear that 
any objection was cade by defeniant at the tise the evidence war 
offered, 

fe the eage of City of Joliet v. Jahgson, £77 Tih. 
1€1, the Seoreme Courk sated: 

"It ia well settled that an ebjeotion alleging variance 
betwen the allegations and the proc? musi be made in the 
trial sours, im order to afford an epoortunity te the wialne 
tiff te wiewd the decleration. Gagh objection should wroper’ 
he aude at the tise the evidence ta effered, otheamriae 16 wit 
be waived,” 

The question of a variance say be weived and, we 
think, wae waived in the preseat ase by defertiantts failure te 
Ghjeet to the evidence which was effered on the twink, Alfort v. 
Dammenberg, LIT Liles G52. 

The Judgment af the UVanicigal court fea of fixed, 

APPLESEED, 





MeSurely end Reianett, J%,, conor, 
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THE GATES COMPANY, 
a Corporation, 


id zB 6 T.A. S 3 3 


(AVPSAL FROM MUNICIPAL GOUT 


Agpeilee, 
VS, 


ARYSTRONG TIRE & VUIQASTEING 
GOs, & Corporation, 5, i 
Ape erhant * / 


Oe CHICAGG, 


Peet ine eget neg cat yee Sig Rie!” 


BR, PREGIDING JUSTICA DEVER 
DRLIVERED TH OP ENIOW OF THA COUNT, 


In & statement ef claim filed im the Hunieipal court 
the plaintiff @ileged that the defendant wae indabted tu it in the 
sux of $1616.90 for certain gowds delivered to defundant on July 
6, 1920. 

Pefeniant filed an affidevit of werite ond 4 claim of 
e@teoff, which latter set aut that on Ray 20, 120, pluintiff sola 
defendant certain ‘second tubes;* that the term “second tober" was 
kXnews ic the trade in which beth plaintiff and deferient were ene 
gaged te indicate new tubes from whieh the mamufacturarts name had 
Seen removed ond which, as a result, did mot carry the aamfacturer's 
guaranty of quality; that the term “seound tiven™® did nat designate 
@eed or potehed tubes; that defermiant had ageestad the tubes at 
their inveice prices before it had su opportunity to exacine them; 
that the tubes (1,406 in washer) accepted by defendant were in fot 
held by éefanjant aubjeet to the order ef plaintiff, awl thet they 
were unmarketable, useless and of no surket valac as tubes, In 
belief, defendant's claim is thet the tubes delivered to hin wore 
valueless; that the deferiant bad given a “trade accentanes’ for 
the inveice prices af the goode, whish accepiance had bound appellant 
te pay “to the bone fide holder thereef on July 6, 1920, the amount 
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of enig/ neosptance,* ant thet defendant had pald the anne at maturity. 

The defendant further charged that it did not discover 
the defostive condition of the tubes until Jume 10, ly, Yefendant 
Claims the right to set off the amount paid by it for the tubes 
against the demumi of plaintiff. 

On plaintiff's motion defendant's affidavit of merits 
ami s@teeff were stricken frou the flies and Judyuont was ontered 
in favor of plaintiff fer the sum ef $1,615.90, fron which Judguent 
deferdent appcals, It is sencede? by defentant that a seteoff is 
only allowable in this “tete where the demand arlaes out of the 
Same transaction ag that «hich cave rise to plaintiff's elaim or 
that the set-off demand mist be faz/\iquiaated saunt, Befendant 
Ausisie that ite dewand is for a liguidated mus. 

A further point is made that in that it appears by the 
affigavit of set-off that the plaintiff is a forsign corporation, 
the claim of defendant many, even thevgh unliquidated and as an exe 
eeption ta the general rule be set off agninat plaintiff's dexand. 
We think counsel for defentant is cerrest im saying that there is 
nething in the recerd shioh sheve thot the order for the 1406 tubers 
was a part of a larger order, as no euek wLilesation appears in the 
affidavit of merits or tha clain of setesff, Aa ahearged in the 
G@laiz of set of f, defendant dontrsected to purchase 1406 tubes at 
$1.15 each. It is stated that this agreement constitutes a croup 
of sentrasts corresponding in nusber to the maber ef tubes received; 
that a total gum had been paid for the 1406 tubas at 91.15 each. 

in Bovk of Antige v. Union Trust Uo., 149 111., S43, 
the Sapreze court said: 

"fhe rule as inid down by Parsons (vel. 2, pe S17) te: 
"Xf the part te be performed by one party consists of several 
distinet and separate iteas, and the price to be paid by the 
other ia apportioned te each item te be perforsed, or is heft 
te be implied by law, such « contract will generally be held te 


be severable,’ And Yharton (Sec. 749, Lew of Centracte) says: 
@ consideration is divisible and the price ean be anpare 
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portioned, then, if a distinot divisible pertian of the considers 
tion faile, the vrice paid fer gueh portien ean be resovered 
beck,’ and that ‘in esses ©°* in which the erensideration is 
divisible, the purchaser may eleet to take what cen bo delivered 
to him, and in such ease, Lf ibe purshese money has been paid, he 
tan recover bagk the excess, er if there has been ne payment, deo 


fend pro tante.'* 
We think there ia serit in the contention that the cone 


tract which underlics the clain of seteoff in severable at Lesst 
in so far as it is ¢laeimed that any number of the tubes delivered 
Were valueless and net in escordance with the teres of the contract. 
Defendant in subatanes charges that under tha contract 
the tubes which were to be delivered to it were to be new, but without 
the manufacturer's name thereon; thet slaintiff in fast delivered to 
deferniant worn, patched ant defestive tubes. At the time the centract 
was executed defandant ted eloned « *ivade ceceptance,* which defende 
ant says it was baund te ant 414 say before it hat an opvertenity te 
exanine the tubes which had been delivered to it. Defencant’s ale 
Leged right te recover ariatce out of the allecation that plaintiff 
had delivered to defendant tubes not in compifanece with the teres 
ef the centract. If is charged in the seteaf? that the defendant 
eeoepted and through the “trade aceoptanee” pel¢ fer the 1406 tuves 
whieh were bilied to defendant af 91,16 each. The slais in the set- 
eff ie for the return t@ defendant of the purchase price of the 
tubes, it is clear then, that the defendant's elim is net far an 
unliquidated sum. 
it ie further asserted that defendant has « right to 
est off hic claim aguinst plaintiff's desand, beeause it appoara 
that plaintigf® is a foreign serporation om! this centantion La supe 
ported by the canes of Idee) Coated Paver Up. v. Guoples Tay. Se., 
169 TLL, App., 434, and Miagiy v. Wainer, S11 111, App., 254, Tt 
ie urged, however, that the decisions in these two cases are not 
sound, in that they failed te distingudeh between a right of seteeft 
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at common low and the mole applicable in equity. 

in the case ef Hawnang v. Powell Meyarp 2. Ge, 2280 
Tile App., 106, & pice af seteotf which waa stricken, set up chat 
the plaintirf was a nonergelidert ef the State of Illingiu. in dee 
giding that cage the eourt sald: 


“Wor are we cited te any deelaien of our Supreme Court kold- 
ing that in an sction ut law tne residence or non=realidence of 
any of the parties in saterial, It is true there is language in 
ideal “gales PaomE Coe Ve Sunuel Cupples aay ORS Go. smi Nigely 
¥. Wainer, supra, whieh might be construed te so hold, but an 
examination ef these casee indicates that the authorities relied 
upon were decisions of sourts of other sisies sonstruing stetutes 
gesentislly different fron the statutes which control here; and, 
further, thai these courte wera evidently not required, a8 we are. 
te distinguish between set-off7iaw and equiieble omt-of?. in 
equitable set-off ihe residence of the plaintiff and bie insole 
Woney are usually material.” 


In the cuse of Guenther vy. Biller, Fo, 26549, opinion 
filed Heveuber 15, 1921, (met yet reported) the sane branch of the 






Appellate court wileh desided the Namiane case, supra, gtated as 
fellows: 


‘Plaintiff wae @ noneresident. Tuerelare defendant was 
entitied to file hie claim ef sete-sff fer unliquidated davages 
and to a triad upon the merits. Shile tt is tres «5 a general 
Yule that a dewand for unliquidated dausages cannet be the subject 
of a claim of seteoff, yet it is well eatabliahed by decisions of 
thie eourt that an excention exists in » ense where the plaintiff 
is @ aonevesident. There was a runting account between the par 
ties ta thie euit, and it would be unjust te allew the plaintiff 
ta inveke the ald of the eccurtes of this etate to parmit him te 
aglect some item of the acqount in bis faver, bring wait on it 
in this etate, ai st the sane time refuse to permit the defendant 
te make hie defense, thereby compelling hin te go to plaintiff's 
demiclie ts gue for the item due te the deferdiant on his acccunt.* 


«In the Masiy esse, supra, it was held, as an exception 
te the general rule, that « claim fer unliquidated dasages may be 
wet off in a suit at law by a noneresident piaintiff, As stated 
above, it ia our opinion thet defendant's claim fo for a liquidated 
gun: wut aside fron this, and even if defentant's cletm may be asdd 
te be one for unliquidated domages, 1t was avallable to defendant 
in « suit brought against {t by a noneresident, Gur atiention has 
net been directed to any decision of the Guprene court or other 
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courte of review in this state, exmenting only the fan 





OBss, 
Supra, which distinguishes “between set-off at eommgn Law ayul 
equitable seteorf.* Wa are imelined te follow the decision in 
the Guenther case, gprs 

The Judgment of the Gunieloal court will be reversed 
amd the cause reounded te that court with diyeehions te vacate 
the erder striking appellant's affidavit of werite and ceteoft from 
the filws, 


REVSRGED ABD RRWAMNED. 


eGuraiy, Js, soucure. 
Hatehstt, J., dissents, 
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JOHN J. HEALY, One of the Surviving 
Paginera of lic Cupartacrahip of 
thytraus, Healy & Frost, j 
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BRRGR TO ULRCUTT COURT 


ox, 


OF CGOK COUNTY, 





CUcddeaLA Ge CATARAU CUD, | igh a a 
CATHERVOUD, BA ; 
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MN. JUSTICH DSVZR DELIVERED TUS OPINION Gi Tike vouNt, 


My thie writ af error to the Gireudt court of took 
Couaty the defendants seek to reverse a judgment entered in that 
court sgeinst them and in fever of the plaintiff far the ewa of 
$7983.53. The recerd made in the case and the questions presented 
here are substantially the same as in the ease of Carl ¥. Vhoner 
¥. Soxnuite He Gatherwocd, Houde Ke Cakhorwced, Maoms Catherwood 
‘Bokanson and Helg i. Hokanson, Wo. 26088, decided at the presert 
tara of thia court, and for the ressons given in the opinton 
filed in that case, the judgment of the Cireuit eourt will be 
reverged and ths cause remanded, 

HSVERBED ANG RRMANDED, 


weSurely and Matehett, 7. J,, concur. 
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THY PEOPLE OF THY ay ATS 
OF LLEIHOIS, 
is in Srror, 
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BRACK YO CAIRTMAL COURT 
| \ OF COUK coumry. 
JANIE songs, / 
Plaintif?’ in Srroz. 


MWh, PRESZOTHS TUSTICN ASVER 
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The defeniant, Jasie fhedea, waa indicted at the 
fune term 1996 of the Criminal court ef Cock Gaunty, The Ladiete 
ment charged thai ¢afemiant while Living at 3544 Seuth Sabash 
averme, Chieage, prier to Auguet 26, 1915, had stelen from the 
Peoples Gas Light & Ceke Ceupany $45,050 feet of gus ef the 
value of 35¢ per theusand Zeot. She iniivtuent ineluded a count 
fer felonisusly reesiving the save preoertty., on a trial a jury 
returned the fellewing verdict: 

fe, the jury, find the deferniant, Janie Bhedes, culity 
af reesiving stolen property, knewing the sane te be atelen, 
fer the defendant's ewn gain ani to prevent the ermer frou 
again peesexsing the 2ane, in manner and fore ag chargced in 
the indictment, snd we further find fren the evidence the 
VYalue of gh Aitg F 4 #6 received te be Pourteen BSollers and 
Ninetyenime Cente (214.6¢0.) Asi we further find from the evie 
dence that the eaid defendant, Janie Rhodew, te nee about the 
age of 43 yeare.* 

Judoment Was entered upon the verdict and the court 
@entenced the defeniant to one yaar in the House ef Correction 
ond te pay o fine of 9100, The defendant sesks te reverse this 
dudgwent in this ecurt. 

Giuce the filing af the record amt abstract of 
weeerd in thie court on motion of 4efendant ia errer the ecurt 
on Kevewber 15, 1951, struek what purperted te te « ill of 
@ueeptiona fron the files. Ye have, therefere, enly the commen 


_iew reoerd before us. Am exsminution ef the reeerd shewe that 
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the defendant was charged in the ingieateent with tha sceemiastan 
of s felony om the 16th day of Amgust, 19145, Fhe verdict of ihe 
jury found her guilty of receiving stolen property of the value 
of $14.99. The verdlet then found defendant guilty of % sisdwaeaner 
ami the fodgment ef the sourt upon the vardlet trmosed = sentences 
aa for a wmisdaacanor, 

It is contended hy deferiant that the Statute af 
Limitations has ron saceinet the ¢rime., The only saelgreont of 
Srror whieh thie court is wsatheriged to consider on the reeerd 
pefere ue ic the one which reelties that “the court war witheut 
jurisdictien in entering fudseert and tmunsing senterce.* The 
ogurt, Raving Jurisdiction of the peraan ef defendant an@ of the 
subject matter of the sult, Rad paver to impose the sertence. 

in « sewerhet einilsr sifustion the Qapreme court 
in Kelly v. Fooede, 115 111,, 8593, said: 

"the pewor te hoar and detersine a ease is jarisdiction. 
tude poner Kino athian felting authertties,) tu the tose have 
ef the ferner conviction, there ves undoubted furiadtietien 
both of the subject-matter anid gerecn, The cart Rad perer te 
preeeed te henr and detemsine. the fucdument was not much an 
ene os the court had no pewer, under eny uirsumstancer or upon 
any State of facts, te pronpunce in such a gage, but It vas 
one within the power of the Jurisdiction whieh had attached, * 

jut whatever way be gaid as to this poin:, Lt is 
our opinion that the judjment of the trial court canset be ree 
versed, The only reason in the present stats of the reeoréd that 
Gan be urged againet the walidity ef the Judgment ie that the 
indietment charges a feleny ani the verdict and dJedument thereon 
ave fer a misdencancr, Were we persitted te exacine the evidence 
4% sight te shown thet os a matiar of fagt the eighteen monthe 
Limitation statute apylylng to misdeseansrs had run before dt~ 
fendant wos slaeed woon trial, The date fixed in the indictment, 
however, ie not conclusive and notwithstanding thet it fixed the 
day of comission of the crime os Auguet 146, if18, it was pere 
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missile on the trial te preve that the offense had been sommitted 
Ween ayy day previews to the Miling of the indictwant. 
In the euse of Pogple ve Gray, 252 741., 431, the 
Supwene court held that: 
*It da neeessary to allege im the indletment «a day and 
rere wat the time way be anid at any time previous to the 


mg of the indtleteent, during the geriod within ehien 1t 
may he prosecuted.* 


in the gage of Eetiles v. Faegie, 221 111., S21, 
4t was clsimed that there was «a verlange between tha proef and the 
allegations of the indictuwent. The proof tended te show thet the 
rine wae coamiited im August ami Geotnmeber, IVCh; while the 
tnédietment alleged if se heving ogourred on Getebar 41, 1905. In 
aecidiag the ease the eourt said: 

“When tne time of the eouulevien ef an atfenee ie net 
ef the easeence it nest net be preqiaely Laid, aml it is 
aufficient if it be isid wt any time befere the filing of 
the information ond within the perted af Licdtatien., Proof 
that the offense was eamaities on any day ~ithin the perisd ef 
limitation ani before the infornstion was filed was eufficient, 
and « acuvietion thereon eaald be plowied in bar of any other 
information of indietment for the same offense allesed te heve 
been cumiitied on any day within thei tine,” 

#8 the came of Faople v. Bertsghe, 266 £11. 272, 1¢ 
was hele that where different effenses were proved under an indiste 
ment e@ having cocurved on differant dates, the defendants wi ght 
Hove asked the court te require the prosecution to cleet upon 
which traneaction or offense 1t would rely; that t)e evidence which 
showed distinct transagtions 4id net ereate a variance, sinee the 
date alleged wat immaterial, 

Tae evidence net boving been areeerved by bil of ox 
eeptions, we ar@ unable te hold that the judmment is erronecus, 

2% i true that the indietnent charged a felony, the indietment 
for seeciving the property in question included the cisdeccansr 
orxlms of vhiek the defendant wan found guilty, and while the ine 


Sictwent charges that the offense for which the defendant was 
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indicted war committed more than @ighteen monthe prier to the bee» 
ginning of the trial, the evidence may well hnve showm, the date 
fixed in the iniietsent being imsaterial, that the erine was 
actually committed within the 15 menths poriod. 

In the case of Thompson v. Peoyie, 125 111., 284, 
the sourt said: 

“fe cast muppose that the evitence sustained the werdiet, 
and that ro objection was urged that evidense was adwitted 
whieh was applicable te one but which was net applicable to 
the ether defendant; for, witil the contrary is snoen, it will 
be presuaed the court decided correctly," 

Ef the evidence ween chich the eemviction of the defaniant 
is baved had been preserved ani wes before us, and if it showed that 
the crime was comftted nore than elehteen sonths before the return 
of the indictment, the fudgsent ef the trial eourt would have to be 
reversed. Hut on the recormi we are unable to gay that the allaged 
eYvime was in fact eowmcltted mare than «ighteen menths prior te the 
return of the indletment. 

The judgment of the Griminal eourt is offirsed, 


AFPIASED, 


MeGurely and Matehett, JJ., concur. 
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In Ke, BUTArS GH Face #, 
SHAY, Decensed, \IESKe &, 
LOMAS, Proponent: of the Last 
Will ami festamest ef Tagan 
Re SHAY, pee 
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SR, JUSTICK DEVER DELIVERS (RR GeTHLOR oF ~ME ecurr, 


argh 30, 1991, the ?robsate court of Uook County adadited 
te prebute the last vila and tegteeent of Jacob ). Shay. An aopeal 
was taken frow this order io the Cirmoit eeurt, whieh entered an ox 
der denying probate of the alleged will. From the latter order Henry 
@, Leman, progoment of the will, bringe the gage by appeml to this 
court. 

in the trial court the subscribing witnesaes ta the wil? 
testified that the testator signed, scaled, published ond declared 
the instrament to be his Last will and testament in their presence 
and im the presence of eaeh other; that they had of hie request and 
in hie presence and in the presenge of cach other signed thedr aaxes 
te the instrusent se witnesses and that they believed the testator 
at the time to be of sound mind ond mexory, 

Henry 9%, Leman, preponent of the will, ever hie objace 
tion, Was calied a6 a witness by cuntestant. le testified that he 
wad an attormmey at law; that as sua) he had frequently adviced testa- 
ter and that he had drafted the instrument offered as the latter's 
Will, ‘Yhe will directed that at the testaterte death a collateral 
note for the gum of $1000, exseuted by Henry #. Lewan, was to be 
fully said and cancelled and wag to be surrendered to hin with the 
@oliateral seeurity. 
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Xt de agreed that sat the time of his death testater's 
estate suounted to sbout S39,0¢%). Ne prevision was made in the will 
for the contestant er ber aister, ira, Nety, ar Gertrude Young, « 
nieee of defendant. after providing for certain Legacies the will 
directed that the residue of teetator's satate, amounting te about 
926,005, waa to be given to Henry ¥. Lenn as trustee, to be used, 
invested ant controlled by him, the ineens therefrom te be paid te 
Panny O'ieary, deceseed's sleter, during her Lifetime; the revainder 
at her death to vesi in the Rome for Uripoied Children 

Yer the appellent it fe insisted that the low in this 
State is that on appesl te the Girendt sourt frem an order of the 
Probate court aduitting a will to prebate, a contestant has me right 
to Ball witmesses except fur the persese of proving thet the execution 
ef the wili was obtained by fraud, caupuieion, er cithery loproper gone 
duct. Agpollee mests this propusitian by asserting thet undue ine 
fluence will be pregueod where « eoufidential relation exiate bee 
tween & testator amd an attorney she preperae a will umier whieh the 
latter is « substantial beneficiary. Thie magh is conceded by age 
pelieant, bat the latter asserts thet uniess the fiduclary relat ion 
ehiy which gives rise te the presumption ef undue influence is wade 
to appear by the testiuony of the eubseribing witnesses, developed 
either upon direet or eresn-exacinetion, the will mist be adwitted to 
probate, where sufficiently eupperted by the subecribin, witnensen; 
thet meither the Tllineia statute ner decided cases permit « conteste 
ant of = vill te try the question of menal soapacity or undue influeree 
twise; that the law reserves to any interested party a right to file a 
bili to centest s will; that if contestant im the present ease desires 
to gontest the alleged will because of undue influence, «ho mat rile 
@ bill therefor; that she will aot be permitted te try that question 
twice, first by her appeal te the Civeult court, ani second, by 
filing  biL1L te set aside the wild. 
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It has been held that unviue influence will be preauned 
where it appears that the person whe drafts a will fer a testator ite 
® substantial benefichary therein snd cecupies a confidential reletion 
tewarmt the testater euch as attorney and client. In most of the sases 
where this pringiple is ennumciated the cantents were begun by the 
filing ef a bill, Snyder v. Stenls, 287 111., 160; Gua v. Ree, 276 
T11,,803; Yess v. Jeng, 755 211., 414; Leonard v. Bugtle, 826 11i. 
422, ond Seaton v. Senfel, 15 £21.,501. However, in the esse of 
Wunderlich v. BuerZer, 287 111., 440, a writ of error was proseented 
te reverse an order of the Circult court of Cook County odetitting a 
will te probate on appemi from an order of the Probate court. Im de- 
eiding that ease the Suprema court said: 

*The atatute prevides that he tostimeny of two gubscribing 
witnesses ehall be eufficient te adalt the will to prebate, pre 
vided that m proof of fraud, ¢ompuision er other loproper coniuet 
be exhivited which in the opinion of the court is deesed eauffi cient 
to invalidate it. The erog¢ewaxacinction ef Comrsd developed the 
gonfidential relelion existing between Yorderiich and tore. boerner.” 

It will be noted that the court in ite opinion states 
weecifically that the can®idential relationship referred te was brough t 
out by the erces-exzanination of one Cenrad, a mubseribing witness, 
eallied by the proponent of the will, It is sencaded that im « will 
eentest begun by the filing of » bili umdus influence wili be presumed 
where it acpvare that a beneficiary unter the will haa berne 6 fidu- 


siary relationship toward the testater and haw drafted the will, and, 





wh oaee, gugra, ami ether enees cited, such 
pregucptien wili be Sutedhant even in case of an appeml te the Cireanit 
esurt from an order ef the Probate court admitting the will te proe 
bate where the fast of umdue influence, by Russom of fiduciary rela- 
tionship er etherwise, is aude te appear by the tautinony of subscribe 
ing witnesees to the will. 


iummeeie of Lkie Homend iat eghee ted) bTet gee’ god &F 
HL Gotasans @ gol Lido @ as Karel weiw aogemy walt Sealy eee A wredir 
wed talons faa sap bstae # aubqnenes hye ahoranaly ‘tele dined. La sdaunden 
sou Ost) Ke deme th etm EL Bee YO Rah aa a RMI om, : ReeR 
wit of Keged wrew erastroo ol) bdemeenmt, eh ode haming asks arma 
eT ee eee ne eee 
4Ek BAS gala wv Sunsets PE 4 AA 008 ROO «BARK 1M ge hT 
Aw ones rit ak ceOWEH gg aZhE LER 606M +: ae 
Ratwouaney wer ROUTS RO Shaw em GOO gg hl, 9. saninaes .v aeatepheyt 
@ gabipinds YAevod soe? Fe dame 4h de Ode We RalieR me ONtOreR or 
aod af diane miadowt we Yo cob wes mrt Lenco ae edna lak Late 
_ than F8o emaet anes ase atte 

agp os 36 cat this oo Sm “#- ere tae ed Leno 


tauboes “outa? taelia we shay 
seta 2 ew houneh #2 Peabo er Poe don 


edt Segaleveh Sermyes ty 
EER OE con Sarni tiki ane aeonded cts a fotdae alt 
wade alate ats a2 omen ons duit busta ~ ise Ca Leas el 


seit pritteovan. a sb eid wi oni v Rises 



























= 






(Yebnitt ede Ov anil ‘Ye. ‘iis eo ut ato keptated od LOW seliginoeng 
wong od fhe ate yalisiods ame eraders ptt Lod Yebte se cont fee 
weber nepal o wontere ” = s oa ity tere ee td 


in the Zunieriies ease, guprg, wrtue influence ort «ing 
from confidential relutionghig wae im toe Firet inatanse mude te ape 
pear in croes-cxunination ef 4 subserlbing wliness preaeated by the 
proponent of the will, Yhereafter, the Latter vas pormdites te gall 
eeveral witnesses, vhoue testineny Was held ty overcome the gresump. 
tion ef undue influence raised by the teshimeamy of the subseriPing 
witneass.. Se do not thisk that thie decision modifies the rule 
laid down in other deeided causes in this Jtete. 

in the ease of Ghoniier ve Tisher, WO Fli., 440, the 
taprese Court gaia: 


“fhe contastanté of the will en an aepenl to the Cireuit 
gourt in guch nrobate pregeadines are comfined to the test isony 
ef the eubseribing witnesses and to the croaseamanination ag the 
ether eitusseug affcred by the srenonuests @n “Ae qaestion ef the 
mental covlition of the testator," 


in Prett v. Howley, S97 11., $44, the court aadd: 


"The statute dees not make the preceeding « atrictly ade 
vyergary proces4ing in which rights ase affudicated, for the 
FYeagon that interestiad parties, although aetified and appearing, 
have no right to intireduce evidence, Eo Llerue is aade between 
these whe aasert and thoes whe deny the validity of the will, 
ang the perpone of the preweeding im merely te edit the Line 
strument te probate and record ag a #311, lewving anyone whe 
queaticons ite walidity to centest it. Fartdes do net have the 
privilege ef trying the cane question twiee, firet om ihe pre 
bate ef the wili and agein en a hill in chancery, but a conteet« 
ant suet resert to his bill in chancery,” 


in the case of Egice of Gxltiu v. Siereo, 106 TLi. 167, 
the svurt, spoating wf the right ef » wili contestant te aspear on 
@Ah appeni te the Circult court from an arter of the Probate court, 
Baids 


“ie hae the right tc appear and sae ie proponent ef the 
will, by propery an& lagitinete testiseny, make out a prima 
Case Yarranting the edeission of the slieged wilA te prabate. 
Vhes this has been done,ond he io unable te produce satisfactory 
evidence of ‘fraud, sompulaion, ey other iuproper conduct! suf 
fielent te tevalidate or destroy such will, and it does rot 
othervise appess from the evidence, he has done «11 the lav 
permite hic to de in that preceeding . If he has sountervailing 
testimony upon the testater's aunity or cauacity te make a will, 
he wust resert te hie bill in chancery. * 
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But aypeliee contends that the evidence ct ianan wae 
effered for the purpese of showing that undue influence was used 
by hin which amoupted te fraud in the execution of the will, In 
the case of Linsequkh v. Alien, 298 T1i., on page $45, the Suprese 
Court enid that undwe influence is u species of suonstrestive 
fraud. Ti does not follow from this, hewever, that the contestant 
Was entitled te cxll wLlinessee to prove the exerciae of untue ine 
fluence on the part of Geman. Some diffisulty will be encountered 
af one atitewpts te make clear a digiinetion between conetructive 
fraud and undue infiuence in the making of a will, it is onr ope 
inien, however, that « preceeding begun in the Probate Court for 
the adwission of a will to probate, es stated in the Pratt case, 
Bupee, is werely o& prevecding “te advit the instrument to grabate 
ami record a@ & wili, leaving anyone whe questione ite validity te 
eontest it* by filing a bill in chancery. While undue influence 
may in some case@ agcunt ta conetrustive fraud, we think thet the 
wenae of the decided engea ia that a sentest of a wlll on this 
ground, ss for mental ineompetency, should be instituted by the 
filing of w bill in chancery, exeept, as stoted, where such undue 
influence ia shown by the testineny of subseribing elinceses, 

Appellee urges that the alleged undue influsnce of 
the proponent of the will appears from tha teetimeny ef the sub- 
seribing witnesses, Culver, one of the subseribing witnesses, 
testified that he hed no doubt but that Leman drafted the will, 
@ithough be further atated in direct terus that he bead no knowledge 
ef whe wrote the «ill, he tastiveny of this subscribing wiiness is 
aise to the effect that the testater had called ot Leman's of fice 
during a period ef two years ag often as every ten days or ance a 
week, andi that testator had consulted Leman in regard te certain 
wattersa; that witness 214 net regall sny Litigation. om the trial 
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beman did say that be msde the original draft of the sill. e de 
not think the evidence of Culver is auffiotent to esatatLish arias 
feeig o confisiertial yelationship between the testator end Leman, 
and it ds our opinien that the testimony of Leman was nat adeieasible 
in thie procecding to preve ihin fact, 

The judgncnt ef the Ciresit cqoust will be reversed and 
the csauee recanded fox further oregesdings in bharceny with the 
views herein expressed, 

REVERSED ART KVKARDED, 


MeSurely, P. de,und Matchett, J,, conmr. 
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SELIVERERD THE OPLNIGY GF THE CUUAT, 


in Hareh, 1919, the plainhitf sold te defendext te 
be delivered at Reselle, Illinois, between April ist st Deeexber 
let, 1919, cerivin quantitics of wasned gravel and terpede sand. 
Refendant wae sneaged at Reeelle in constructing a seotion af 
highway for the Gounty of Cook, 

ThO agreaetat provided that the material was te be 
giipped fram Hasson’ Jonetion ta Tesella, and that o*endant 
was to pay therefor 21.25 2 cubie yard, less “ig a ton, or 60¢ 
a mible yard, the then existing freight rata, Yee agreenent was 
wade orally and wae loter confirmed by a letier from plaintiff 
to defendant, whieh concluded an follows: 

‘Above prie¢ ia based Page prevent freicht rete remaining 
in effect, ant any change in the same will revraem the abeve 
qugtation accordingly, * 

it was provided that the inansetion of the material 
wae to be made at plaintiff's slant at Meomwend JTosetion, vhere 
Plaintiff produced gravel, only purt of whieh wae euiteble for road 
building purposes, Yer thie reasen it ix sentended that the pure 
chaeer was to imupeet the gravel at Hammond Junction before shipe 
wera « 

Evidence was introduced on the trial which tended 
te preve that defendant had failed to inepeet the material at 
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plaintiff's plant ant that as a consequence there was ehipned to 
Roselle esrtsin quantities of exavel whigh was net Fitted far 
d¢fendant{a uge ant whick wan rejected when delivered of Hoselle, 

by & ceanty engineer who tregected the material, Thermupen 9 rape 
resentative of Acferdant ateted thet he hed material at Plainfield, 
Tillneie, that would meet the requirecents of the reed bullding 
sontract wocolfications, The parti«n then agreed that the gravel 
@houli he shipped from Plainflelé te Neselis. It wae etigulsied on 
the trial that frem June 18, 1915, to September 12, 1919, the plaine 
tiff shipped te cefendant from Plainfield 6095.2 cubic rerds of sand 
Bhd gravel to Nerelie whieh vas used in brilding the road. 

The opntreversy ¢entere around the clrounetanses which 
eonfronted the parties at the tine of the rejection of the raicrial 
ghipyed fron Bermiend Tonetion, Ft da evident that at thic time the 
doveniast vas unable or uwrilling te imapaet the material hefore 
Gilpuent from Sasseml Junetion, ami hence the parties o¢racd that 
Aeipoente adgrt be mede softer Jaume 18, 1019, from Pleiniield, Illie 
neie, where the @efoeniont alec had @ slent which produced? meterial 
Fittac for the reat werk and weieh would rht requise taspestion af 
tne plant. Thersavter the material required was shiveoed from the 
latter place, The suit was brought te regover a dbnlunca due upon 
ehipeents wade from Plainfield. The sew agreement was cade orally 
between Ur. Naesmend for the olaintiff ant kr. Leinkucer for 4efende 
ant. Mx. Husmond testified that he told Hr. Leinieger thet de- 
ferdant cowld ahip material from Plainfield, whien was farther 
Srom Aagelie than Hamnond Jumction, 24 the orlee originally sasreed 
upon, $1.23 a eubie yard of 3000 pounds, provided pakdintiff was 
alleved « deduetion of Log a ton frou the freight rete between 
Plainfield ond Roselle. 

There ie some material contradiction im the evidence 
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Was entered into, but the real matter in Alepute betwaen the cartioe 
ia ae to wheat deduction eshowld be sacde for the freight charcese vaté 
en the material shipped fres the Plainfield olant. wer the defend 
sat it is urged that the original eentrast, boing im writing, could 
met be medified by the alleged subsequent agreowent, which wae eral. 

We think the original contract, whatever may be ould a® ta the euhe 
sequent agreement, permitted the defendant fo deduct from the marghase 
price of the material anly the smount agtualiy paid by way of freight 
eharges, «aul we are unable te find thet the subsequent agreement, if 
it may be ealled such, modified the contract in this particular. 

Kx, Eacmend ani fr. Leininger contradict eseh ether 
with reference to what wae anid cercerning daductions fer freight 
Fates on the material which was te be shipped fren Pisinfield, bat 
we think from our examination ef all the testimeny and the ericinal 
agreeuent that the plaintiff did net agree te, nor did it ‘intend tes 
percit a deduction for freight rate gharges greater than that satuale 
ly paid therefor. ‘the evidence shows that the asterial was shipsed 
to Bogelle to Cook County Commissioners and that the amwunt charged 
ae freight rate thereon was S07 4 ton, The purchaser, hovever, de- 
ducted from the amount due edefermient Gog 4 tom and net the smount 
agtuelly paid ag freight charges. Although Mr. Leininger testified 
that he had mot sgrecd te gay inereased freight rates, we think the 
Yeverd dlecloses that it was the clear intention of the parties te 
previde only fer a dedustion from the purchase prise of the siaterial 
the ancunt setually paid ss freight thereon. ‘The rate usually paid 
en shipments from Plainfield was Gog. the grees price of the mee 
terial was to be 71.26 o eubie yard, from which was te be deducted, 
ag we hold, SO¢ a tom, or 78g a cubie yard. The plaintiff insists 
that it had the right te deduct Gog a ton, or 90¢ a oudieo yeréd, aa 
freight charges on the material, {his would leave a not price coming 
to the defendant ef only 35¢ « cubie yard, whereas under the original 
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contract the net eriee te be gaid for the material shipped from 
Ramwond Junction wae to be G8¢ a cuble yard, less 1Sv « oubie 

yard, which defendant effered te prove was allewed for trackage and 
cormmiscion, the faet of the aatter io that defendant without aue 
therity from plaintiff deducted fren the yurechase price more than 
was setually paid an freight charges for the material shipped from 
Plainfield, Due to the feet that the material was shipped in care 
of a minicipsl cerporation, the freight eharges were reduved lg a 
ten or iS¢ «a cubie yard, and the defeniant eeams te be ef the opinion 
that tide reduction should inure to its benefit. We do mat think so, 
a8 on the whole evidence and en the sdwitted foctea and cirewastances 
of the case defendant was not permitted te deduct more than was ate 
tually paid on thie account, 

Whatever may be the facta as te the alleged subsequent 
agreesent, about which there is wach dis-ute in the evidence, we 
think it appears from the relations of the parties, the mature ef 
the subjiset matter ef the scontragth ond the facta and clreumetanses 
‘ghown by the evidence that neither party at any time agreed that de« 
fendant waa te te permitted te deduct fren the purghase prieé of the 
material furnished mere than the smeunt agtuslly paid for freight 
sharges, Thore was sufficient evidenae to warrant a finding that the 
original centract was modified by a subsequent oral agreement, but in 
any event defendant wae not «entitled to aeduct sare tran the fretght 
gharges paid, 

The judgment of the Municipal court cast be reversed 
amd a Judgment entered in this court in favor of the plaintiff for 
the sux of $061.39, the balance which plaintiff insists is due on the 
purehase price of the material furnished defendant, 

REVERSED AND JUINIRENT HEXR. 


KeSurely and Matchett, JJ,, concur. 
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SAMUEL B.. PANANA end RH, XAGUER, 
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ER. PHEGIGIEG JUSTICE DEVER 
DSLIVEASH THR OFIRION OF THE COUAT, 


This ease was iried in the Gupericr ceurt of Jock 
Gounty before the court and » Jury. dud meni was entered in Paver 
ef the plaintiff for the mum of 95,450, from which defemlant ape 
peals,. 

The seticsn wae brought te recever damages Tor an ale 
leged breach of a contract entered into om April 12, 1920, under 
which plaintiff agresi -« purchase frem "Penwsm & Kramer” 4 quantity 
af blisnx book binders board. the contract or behalf ef the vendor 
wan signed, "Panams & Kromer, by A. Kremer, Panava 4 Eraner,* and 
fer the vendees Lt was signed "AegensieineVasder Company, Joseph 
Regenstein, Seeretary.* 

Beth defendants, Aubin Eromer and Sammiel 5, Pamema, by 
plea deniad the existence of a partnership between thes on April 
18, 1926, the date of the exegutien of the contract, and the princie 
pak iseue before the trial court was whether the dafeniantse were 
partners at the time. It is adudtted that the eontract was executed 
in the absence of the defendant Panwa, Panama was President of the 
Chieage Leather & Mercantile Company, which did @ general narmfacture 
ing and merchandiee business. Kremer at and before the time the cone 
trast wax entered into was engaged in the purvhase and sale ef aruy 
ant navy supplies. Paneme testified that some time before the exee 
@ution af the contract he ond Kremer had bought “some board*® and 
that they bought it tecether; that they had had deals with one 
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Naggerty fox the saie ef beard moterials that in the transaction of 
this business they found 1. convenient to establieh a joint bank 
account unier the name of "Panama & Kromer;" that thie account sap 
used in the deals with Haggerty, wat that “in these other deals that 
we had we did not use that." Evidence in the record tends ia show 
that this joint bank aeccunt was closed on Mares 9, 19°C. Invoices 
totaling about $34,660 had teen rendered to Haggerty under the name 
of "Panuna & Kremer, Chicage,” Thasa transactions oceurred on 
different dates Between Kovexber 72, 1919, and February 18, 1940. 
Cheeks given in payment fer this ssterial were made eayable to 
Panema & Kramer and wore eniorged unier thie nase for denesit. 
Swidence shows that from November, 1019, to April, 49090, the defends 
ante secured quantities of merchandise frem the United Stotes govern. 
most af the Aeck Island Arsenal, which they afterwards eold, Nageerty 
testified thet he had buaimega doale with Panama ani Ruben Kromer in 
I¢3% “with reference to Yantla paper and soard;" that in cenneetion 
therewith he set defendants at hie, Haggerty's, offies in the Latter 
part of March or the first part of April, 1920, 

Me. Regengteim, for the plaintiff, testified that Asril 
14, eG, he enlled wpen the defendant Fanaa at the latier's office 
te secure the bille ef lading sovering the goods contracted fer; that 
both defendants were present at the tise; that Punewa had in his 
posession a dupiicate of the contract; that he, the witwess, said 
te Panama that he had come for the bille of Lading coverlay the ears 
ef beard whieh the witness had purchesed:; thet Panena in reply stated 
that he, the witness, was net goiny to get the stock because he had 
purchaséd it af too low a figure; that a tentative eale of it had 
been made to another party and « deposit sade ae s binder; that even 
if the propeced tentative eale 4id net go through he, Pannen, sould 
always make the plaintiff tuke 14. This testimony is 4ireetly cone 
tradicted by that of Panane, The witnesses whe toatirieg cor the 
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parties to the suit contradict eaeh other in material waye. Ponama 
denied that he and Eromer were partners at the tiao the contract was 
entered into, although Krower, whe was called as a -iiness for 
plaintiff, testified that he hal purehased the smtierial and signed 
the vritten contract on behalf of “Panama & Kerower" Lavediataly after 
he had had «a telephone centersation with Panam, 

It is complained that the telephone conversation was 
improperly advditted in evidense, *e do not think ao. There was 
sufficient evidence, if believed by the jury, t© warrant the finding, 
auide fran the telephone convergatien, that a parinerehip aod ated 
between defendants; at least a sufficient primg facie showing was 
made thereof, and tne proof om this jeeue iu suffielent aside frou 
any aduiesions said ta have bees ande by Eromer. The telephone con» 
vereation was had between Eromsr and Panama on the day that ihe aon 
tract was «ntered inte. The waterial had been offered toe slaintiff a 
few days before the contract was signed aml plaintiff had the proepesi- 
tion of ft purchaee under consideration, April L?th Kegenstein fox 
Plaintiff, and Kromer agreed upon a purchase prise for the material, 
but befers signing the contract Kromer called Panama on the *phone. 
Witnesees for plaintiff’ testified that Kromer uaid that he talked on 
the telephone with Panama ond thet he reac the contract to ide over 
the ‘phone; that he, Kromer, then lang up the reeeiwer und said, 
*Penwsa says it's all right; that I ehenld eign it.* 

—« Regenstein testivied that at the time he demanded of 

Panama the delivery ef the material the latter had sade ne ebjoce 
tion that Kremer had assumed te act for hix ag his partecr. 

in the ease of Gomlan v. Mead, 272 i111. 13, the ceurt 
aaié; 

‘Sut where eufficient evidence has been civen to raise e fair 
presumption thet two or move perseng ar¢ partners, then the acta 
and declarations of each are adulesible as evidence against the 
others, for the purpose of strengbhening the prima facte ease 
aiready established, (Lindley on Partnerships, 86, 87; 1 dreene 


leaf on Uvidence, See, 117,) if Cenlan, by hie decliaratienser 
agte held himeelf out 26 a partner of the firm, as declared in 
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the instructions, = pring {sake GAse@ Was ¢utablished, ani then 
the decisarations of Waisen, the other partner, were adeleeible, ” 


Deagherty v. Usokard, 18) Dll. 2%. 

The verdict of ihe Jory is net manifestly against the 
@reater weight of the evidence, The court did mot err in refusing 
te give an instruction tendered fer the Acfeniante. The instruee 
tion told the Jury that in deatercining vhether the defendantea vere 
partners af the time the contract ves exeeuted, the Jury would have 
mo right to gensider any teatimeny concerning the allaged taleghone 
converantion with Psnane, As intimated shore, Lt is cuy spirion 
that suvficient evidence was introduced te asteblion prima ucts 
& partneranip between defantants, agide fron whet ccourred ef the 
time of the tigleprene conversation, Arouer's aduisviens and rlate« 
mente made im the presence of wlinesssea at the time the telephone 
eonvercation was had were adcisaible om the igane af defendant's 
feint ifability. 

it iu our cplaien imeat neo reversible errer occurred 
en the trian of the onse. 

fhe Jad.ment of tha Guperter court is affiwmeed, 


APPT ED. 


Helurely ani Matehstt, J7,, concur. 
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By hie appeal te this court the defendant seeks te ree 
veras a juiguent antered against bia in the Bunicival court of Ghie+ 
cage and in favor ef the plaintiff for the eum of $104.72. Fisintitf 
bases hie right to recovery upon ai allegation in hie etatasent of 
Glisaia that while he, plaintiff, ewned sertein precises and for a 
peried of about theese yeare the defendant, without the consent ast 
ageingat the wili of plaintiff, trespassed thereon and used the sane; 
that om April 12, 1916, defendant tad seknowledged thet ke had used 
the gald premises and head agreed to pay plaintiff the mam ef 620 for 
euch use; that defendant had thereafter cantinued te use the eaid 
prenises to store wagons ond building ioplesente thereon ant ae a 
theroughfare and was legealiy bound ta pay for the use thereof. 

In Rie affidavit of merlis the defendant alleged that 
he aid not knew that plaintiff was the ewner of the prewises in auee- 
tion until abeut April 10, 1916, wher he received a letter notifying 
his of the latter's ownership; that a part of the prewises in quen~ 
tion had been generally used as a publie drive for mare than twenty 
yeara prior te Bovember 15, 1915; that he, the defendant, bad net 
used the part ef sald preniees in question after April 16, 1916, 
ama that he never offered plaintiff $20 ox any ether oum for the 
use thereof, 


Ae the judgoont in the enit is te be reversed ang 
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the cause resanded to the trial court for a new trial, we express no 
Opinion upon several questions raised im the brief filed by d@afendant, 

There is e direst contradiction in the evidence as to 
whether the partios  n or about April 16, 1916, had eatersd inte an 
agresnent for the payment by defendant for the use of the premises 
to that adste, Sut whetever may be the truth of the matter, we are 
inelined to agree with the contention of defendant that plaintiff did 
not show by a prenonderunce ¢f the evidence that the defenilant in fact 
used the preulecs in question after April 12, 1916. 

Tha plaintiff teatified that defendant had agreed to pay 
$20 fer the use ef the premises gricr ta that date and plaintiff's 
Glain in the eain ie for defendant's alleged use of the property for 
@ome time thereafter, Befendant denied that he had ever prustined te 
pay plaintiff any mun for the use of the preaices. 

A part of plaintiff's testimeny is te the effest that 
“the City teok the let and paid me $450 fer it, the interest on 
this wsount sf 6 per cent. por ansum fer the time Ur, Brovks used 
it and the tases on the let would amount te 9104.72, and thie, in 
my opinion, would be fair, reameneble sum fer dauages for ite uae,* 

We think this evidenes is insufficient to shew the 
fairy rental value of the property in suestion. But the evidence 
in feet deer net shew that the defendant used the preaniaes after 
April 12, 1916. 

Sn direct examination plaintiff testified that he 
diseovered that his let was being used for sterage of building 
wsaterials and ag a driveway, “evidently by the party whe owned 
the adjoining prewizes;* that he meade trips te the lot amd “saw 
thet it was still being used fer the purposes mentioned up to#** 
about the jrd of May, 1914." Om orosn-examination, however, he 
said, “I never saw Mr, Breaks drive sis wagen over the rerthern 
part of said let, or om the cenent sidewalk, There wore wagon 
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tradke on aidawalk, marke made by wheela of wagonk raseing over 44, 
and I believe these to huve been tradke wade by kr. Brocka’ #agon. © 
This testimowy ie net muffictent to overeoma the pesliive atate@ncnt 
ef defendant that he bad not used the presises after April 12, 1926. 
The judmaent ef the Sunieipal eourt is reverveead anid the 
¢auee Le resanded to that oourt. 
KEVERS AM? REKArDem, 


Mefurely and Hatehett, 71,., concur, 
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oh, PRRGIOTES JVATIO! Gaya 
SLAVERY THA UPENTOS OF FES CORT 


* 


Flnintigfe brought suit in the Sunkeleat sowrt of 
Ghieage to revever the oua of $175 for laber and material alleged 
to have heen furslehed wy gialntif? to defundent at the Talter’a 
Yequesat. Judgwent wan anterad in faver of ihe olaimbif’ fur the 
gue of 2178 end defendant brings the ease by avyoeal fo thin ceaart. 

In o etatemert of clate the slalniifl ailecet that 
he Red installed siz tellete in presives in Chaieage, for whick 
defendant hed agresd te pay bia GLO), ond that he, gehainbii?, 
had performed eertain extra werk on the premises, for which daw 
feniant wan charged the que ef $25, 

fm the trial the plaistiff testifiei Ghat he tne 
gtealled tcllete and vealte in the presiges knows as LIST Sorth 
Leavitt street, exned by defendant; that the plainiify perio eed 
the work for & general convtrestor, one Lewy; that befors the work 
was caxpleteé sleintiff inferned defeniant that se, phalwtity, 
wae “afvald for my money,“ ant that defendant hed sald, “You 
don"t be afraid fer ihe aonsy, I will pay yeu,” Gn Palg 1d, 
1921, after the ecupletion ef the vark, Levy gave vlaintist 
am order unen defendant for the paynent ef #196 for the work 
performed by plaintif?. 

The testiaeny of vlaintiff and hie witinesves ie to 
the affeet that the defendant had wade a2 direst and absolute 
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prowise te pay for the work perfomeed end saterial furnished by 
plaintif®’, and that this preelee wae nade both before amd after 
the completion ef the work, It ia true ihat thie te@tingny ia 
denied by defendant. Sat we think wufficient evidenge was Intrae 
duced on the trial to warrent the Pirdieg omd Jadigewnt ba favor of 
the plaintif?. Tho findings ef the trial court ware not against 
the manifest weight ef the evidence, 

Veunslaini is ande thei there ie a Werisnee between 
the evidence 2nd ihe sllezetienes ef ihe gistenest of claim. The 
@ult, Begun in the Bundoipeal court, is ef the fourth clase and the 
iewe, «8 has been eo often onda by this court, ba what the evidence 
moe it, Tt is true that the contrast for the delug ef the vrork was 
originally made with Levy, the general contracter, but the evidence 
tenie te prove that the pleintiff refused to procesd ta comelete the 
werk until, as plaintiff atetea, the defendant had agread to pay hin 
therefer. 

Tre testimony of plaintiff and hie witneeses tenda ta 
aheow thet the ¢laim of ploistiff dees net mst ugon an elleqed 
pronise ef defeniant to pay the debi ef another, 

The Judgment of the Mapidigal court ie affiraed. 

APF HicG, 


YeGurely end Satehett, J5., concur, 
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SH, PANSIDING JUSTICE DEVER 
DELIVERED THE OPIRIGH GF The Coun, 


Thies da an siesel by defeudant fren a Judgeent of 
the Municipal sourt of Chicsage in favar ef the plaintiff for the 
gum of 366 for wages and a further om ef D110 attorney's fees 
texeé as eoetn. 

the eae wag tried before tha aourt eitveat a jury. 
The evidence showe that plaintiff was ampleyed by defendant as a 
bookkeeper from the lst day of february, 1990, until sopii 28, 
1986, of & aalary ef 2150 s wonth, Plaintiff left defendant's employ 
gn the latter date, at which thee it ia adalticd there wus due him 
for salary the sum of $120, and it fa sconseded that there was ue 
plaintiff a further sum ef $750 for money loaned by bis te defendant 
corporation. At the time plaintiff Left the exploy of defendant he 
arew a cheek in his own faver for the mwa ef 3186; $60 of this sua 
is in dispute between the porties, Fisintiff'a position is that he 
was interned when he entered the service of dafentant that he was 
to work oundays but was te have a week day eff in lieu thereef, 
Plaintiff? testified that be never received the day of f aw agreed. 
He received during the sourne of his eapleysent one check, shich 
bore the notation, "In full of wages for 4 up to week ending Marek 
Bl, 2920." Plaintiff's clais ie for serviess rendered by him on 
twelve Sundeys at the rate ef $5 a Sunday. Gm Muy 16, 19291, the 
defendant paid plaintiff by cheek the sum of $698.50, This latter 
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mua represerts what defendant insiete le the full amount with ine 
terest due the plaintiff on hie lean of $750 to aefendant., Over the 
protest of the olaintiff defendant deducted fren the sameunt duc 
Plaintiff the mm ef $60, which defewlant Lasieta is the amount 
everpaid plointiff for wages. Defendant's vice sresitent testified 
that the $606 was deducted because plointiff hed said te him that if 
defendant wae'net eatiefiel thet the $60 was due plaintiff, then de 
fondest might "take it from the other cheek I have coming.* Plaine 
tiff testified that he made out the cheek payable to himself for 
2180 for weges vithsat ame understonding with defendant as tn @ dee 
duction out ef the $756 leanet defendant. 

The judewent of the Bunicipsal seurt wuet be affirmed. 
There is no bons Lidge dieoute shewn by the evidence with reference 
to the $786 loan sade to the defendant. This asount wan Looned to 
defendant end ne part af it was repaid until defendant nad delivered 
t6 plaintiff the cheek for $496,306, Thie cheek bore on ite fane tre 
atatement, "Paid ip fall to date far wages & ete.* The cheek wae 
adisittieaiiy given to clatetifY ae part payment of the ewan Leased te 
defendant. It waa not a payment far wages ani plauintiff ie net 
bound by the statement. The cheek for $190 delivered to plaintiff 
at the time he left defendant's muploy was signed by defendant's 
president and treasurer. At this time there was due the plaintiff 
@ further sau of $756 with interest and this latter fact ia not in 
dispute, Thera was, it seens, at one time a dispute between the 
parties a2 to whether the $60 was due the plaintiff for wages at 
the time he left the empley-cont ef defendant. Plaintiff at this 
time insisted that the latter sum was due bie ond the defendant 
executed ani delivered to him « cheek for $186. 

It is Aneisted that the judgeont should be reversed 
because of @ claimed varianee between the stateuent of claim and the 
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evidence introduced, It io true that in testifying the plaintirr 
gaid that he hed been paid all ihe wages due him when he received 
the cheek for 318, and tho statement of claim charges the defendant 
with an indebtedness of $60 for wages due plaintiff, The ieaue, 
hewever, cn the trial, as shown by the evidenoe introduced, vas 
whether the defendant ead a right te deduct the 840 from the cheek 
delivered in payment of the loan, Notwithetanding plaintiff's State. 
ment that he had been paid all the wages due him, we think it apparent 
from the evidence that the quaetion in controversy at the trial wae 
whether defencant was indebted to plaintiff in the oun of 366 for 
wages, If the theery advanced on the trial by defendant ts sccepted 
ae the true one, then the ivusue at the final wae the question of 
What wages, If any, Were due plsintiff, Defewlant's soeition en the 
trial was that ii had paid the 7750 loaned in two separate amounte, 
ene for $@), included in ihe $180 cheek, and the balance by delivere 
ing the eheek for $696,80. In ether werda, defendant tried the ense 
On the theory that if had paid the lean in fell with interest and 
that 4% was mui indebted tu plucntirf in any sou Cor wage. 

the lates in 2 fourth eless ¢ase in the luni eipal court 
are what the evidesee makes then, anc in this cage, om the theory of 
éefeniant at least, the igoue wae one of wayes, 

It is further urged that the eaurt erred in allowing 
the sun eof $10 ae attorney's fene, It 18 said that a bowkkeeper is 
not @ wage earner, Geunsel roly upon a decision by the Iliineis 
Appellate court in the cuse of “alaley v. Hooper, No. 26822, (net yet 
reported.) e do mot regard this desiaion se atteupting to modify 
the rule laid deowa in an elaborste opiwion by vr. Justice Seare in 
the case of Hocksay v. Tamven, $4 11, App., 544, affirmed by the 
Supreme Court, 134 113., 144. Im the Appellate Gourt decision the 
eourt gaids 
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"Lookkecvers, oF persens arplovyed to make sales of merchane 
aise or ef property camfactured by the corporation, are, we think, 
‘enployes' within the meaulng of the aet, aml thety compensation 
earned is ‘wagea' whether such persone are mapleyed by the day or 
month er year, ani whether the compensation is denovinated aslary 
er wages in the contrast ef eamloyoornt,* 


The Judjgaont ef the Sunicipal court is affirsed, 
APY ORD. 


MeSurely and Hatehett, 70,, oancur, 
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TR. PHBGIDING NIGTICA DEVER 
DELIVERED THE OPISLTGN GY THY CCArer, 


Plaimtizgf® obtained a jucdenent in the Municipal court 
ef Chicage sgainst defendant for the sue of 9500 ant defendant ape 
peals, 

Plaintiff brought sult to recover $54) from defendant 
which plaintiff alleges he deposited with the lotler ag security. 
On February 15, 1916, one Merite Cartner leased certain prenises 
frem defendant Boggians for a tems of ten yours. Oartner on Febe 
ruary 10, 1919, sealgned the lease te Pliae Weiag, plaintifly, tee 
ferdant, over hie own signature, consented to the assist and 
acknowledged the reavipt ef the sum of $350 desoalted os security 
fer rentals for the balance of the term: of the Lease, "eald sua 
to be held as security fer this lease, and 2t the expiration of 
thie lease the gum to be returned te Ur. Elias Yeies.* 

Weiss, the plaintiff, testified MM XOO SEALE 
JOE OWLEUDEOM YX that he moved from the premises August 
LS, 1919; that on the 4th day of July his ereditors had sold owt 
@ part of plaintiff's goode located in the prewises; thai at this 
time his rent was paid for the month ef July. August 6, 19lW, de~ 
feniant in writing notified plaintiff that he, defendant, had 
leased the premises to one Levitan for a term beginning August 1, 
ile; that Levitan had paid the August, 1919, rent fer the prenie 
eee and that "as you have broken your lease by not complying with 





its terms, I hereby notify you to give up pussesrion of the premises 
to Me. Leviten in 5 days. You arw also to adjust whatewer rent ia 
ave Mr. Leviten frou the lst of this month.* 

We do not think the verdict and judgment are againat 
the weight ef the evidence, Plaintiff ani defandant direetly con 
tradict each other with reference te the $9500 deposit. Plaintiffts 
testimony ie supperted by the reselpt for the aseunt slaned by ate 
fendant., While the evidence iw ovntlicting, we think the jury 
ani trial edge were in a guch bettsy position te fudge ef ites 
weight than are we, 

The eyidence tends to shew that defendant leased the 
presises to Levitan for « term begirmming Auguet 1, 1919, Ef the 
plaintiff wae not in default, then the defendant directiy vielsted 
the contract with plaintiff. Defendant indicated in the meet posie 
tive manner hia pursese to evist plaintiff from the presises. But 
in any event the defeniant anowld net be pemeltied to retain the 
$600 denoeited with him se gecurity. It écem net aypear that any 
setual damages were sustained by the defendant by reseon of plaing 
tiff's fatlure te pay rent for the precises Tor the month of august, 
or if damages had aecrued to defendant they ore easily sacertainable, 

In the ease of Dung ve Satemboerg et al., 209 Tl. Agu. 
30¢, this court seid: 

Where a lesser clects to take advantage of his Legal 
right to terminate a lease for the failure to pay rent on the 
part of the lesses, ami much lessee ia dispossessed of the 
? sises by due process of low, auch Leage, under the decisions 
m this State, must be regarded as terminated and the contractual 
Felationahip between the Lesser ani the lessee thereby disselved, 
Spell v. Gren, GIL. App. 377; Heber v. Moy, 165 L111. App. 200. 
Under the circumstances shown by the evidence 11 mvet be held 
that the defendenta, ‘be lessors ef the pranises, hud, by their 
own act, shoaen te put an end to the Lease, to secure the pare 
fermance of the terme and cenditiens of whieh the deposit in 
aetion Was made, ***#eeearve Pre evidence Justified the ine 
ference thut ahe (tenant) was dispcsseseed of the prenieea for 
the reason that she hed felled ts pay rent dee under the lease. 
The dawege whieh acerued to the defentants from the vielotion 
of this prosiese wee readily and definitely ascertainable by 


reference to the lease, These damages would amount te ¢180 
for each menth that ahe failed to pay the rent agreed upom. Under 


o ieee eheeerl’ drediiketeeh dee Vitotert fe Paty J - 
ef a Samns pkedqut yee gee ae bommrw te ‘ahe wilde ann soir 
a woh we demi de tek att 104 Lavhieadel watt baal Boron at . 


ae: at  «eret ei danger atonge cin ry we 


“Mh Ye © deteoussan!s ol 2 
_ ‘seta boner tetedl te 





aueh efrewsstances lt would be most inequiteble to aliew the 
éefendanie to retain the auount deposited with than,“ 


in the eaee of Hadloff v. Megane, 196 11], 368, the 
Supreme Usurt sadds 


“Whether the tem 'Liquidated damages’ ia used er not, the 
idea ef the courte ise to sscertain, if poosible the actual dane 
ages sustsined, and if it La possible to ascertain the setual 
dasages, or if the smount of Ldhquidated daneges mentioned in 
the contrast is exorbitant, the court will construe the amount 
as & penalty, rather than as Liquitiated dameges. It is said 
in the Seoficld ease, supra, that the phrase ‘liquidated damoges* 
has eften bean made to read foonalty’ if the striet eonstruction 
of the phraseology would work eprression won the ebliger, or, 
if the enforgexent of the contrast would be unconscionable, the 
eourts will then construs the aseunt nesed in the contrest as a 
penalty. And it seeane from all the oases ihat, whatever may be 
the wording of the centrast, the courte will adoit evidence aes 
te whether or mot the strict enfergement of ite previsiansa veuld 
work a hardahig woon the oblicer.* 


The judgment of the Municipal court is affirmed, 
AVPINUED, 


HeGurely and Setehett, J3., eoncurx, 
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, Lle@, é ee ad 6 jefle WUuU 
PPRAL YROE MURICIPSL GOURT 
VS. 
GF CAICAGG, 
RURCLER ROGNER, 
appellant. 
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BR. PRASIOING JUOTTOR DEVER 


DBLIVERED THE GPINION OF THE GOAT, 


Hefentant, Hudvlph Hoener, by eresecuting an appeal 
te thie scurt seeks te reverse a judguent satered saninet him 
in the Municipal court ef Chicage in a ereeeeding began in that 
eourt by the People ef the State of lllineis. 

Beferdant was charged on inferuation im the trial 
eourt with having engaged in the practice of aadicing and surgery 
without obtaining a License tharafer, ae provided by the siatutes 
ef the State of Tlidneie, Defandant filed an abatract ef record 
amd alec a printed trief and srmument in this oourt owl thereafter 
en Marek €, 1925, the Attorney General of the State ef Tilineis 
filed a wrilten metien for the sole purpose of diseissing the ape 
peal on the ground that the sause being a eriminal case, this 
ecurt has no power to review the judgment of the trivi ae e/ chat 
@® jadgeent im a eriminal case ean only be reviewed dn this scurt 
by writ of error. The record before us dhews that the offense of 
which the defendant was found guilty ie a sisdemmaner, 

in the case of People v. Jehnson, S05 Ill. 194, the 
Saprene eourt beld that a convietion in the Munieipal oomrt fer a 
wisdeomeanoy ia tevlewable by o writ of errey aniy ond net by ane 
peal, "fhe enly methed of reviewing a eriainal case ia by writ of 
error, (Trench ¥. People, 77 111., 831.)" It is urged, hewever, 
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that the Yedical Practice ast of 1917 under whieh defermlant was 
convicted has been deslersd uncenstiiutionsal amt that am . cone 
sequence an appeal will Lie to this court to eorreot what iu 
weld toe be am erroneous Judgeent. Ye dc not agree with this 
contention, The point rade thet the ack has been found to be 
aneonstitutional gan m: pore be reieed in thie wourt om appeal 
than cam any other ebjeetion ta tke fudygacnt. Under the Law 
tunis court sermnet review by agpes] a Judoment entered in a 
Gvigiaal sage however erronesus that jJadguesat may be. 

TRe apoesl is diel seed, 


APPEAL DLGAL SEED, 


Henerely and Batehett, Bday BPRS » 
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V5. 
OF COOK COURTY, 


CITY OF CHICAGO, J LTA RAGE 


THOMPSON, Mayor; GE DALE Ce 3 
HEALY, Superintendert of ot y 
and PERCY B. GOPVIN,| CHARLES # 

PRAZIER and JOSEPH Pi GEARY, ey 
Civil Service Gorenl edi oners of ¢ 


the City of Uhienge, 
“Plaintitts in Rx 
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% aa 


MR. PHMSIDING MUSTICR Meany 
PELIVERSD THE GPINION OF THR CONT, 


his writ of errer brings in review = ‘andosms proe 
eegedings to compel respondents ta reinstate Albert *, Granticr, 
the relater, in the Police Department of the City ef Chicago. 
Reepoendents' demurrer to the petition was everruled, Respondents 
elected te stand by thelr demurrer, and Judgment was entered award- 
ing the writ. We are asked te reverse the judgment and relator 
doee mot appear here to contest, 

A mamber of yalid ressons are presented for reversal, 
Under the circumstances we mote only ane of theee, The petition 
alleges that relster was unlewfully reduced in rank on January 21, 
1897. The petition was filed Jamiary 6, 1916, neerly nineteen years 
after the event complained of, and no valid exouse ins offered for 
the é@elay, This delay is sufficient to ber the right of petitioner 
to the relicf sought, Preston v. Gliy of Uhicngo, 246 L111. 26, 28; 
City of Chicago, 240 Ili., 167; Clark v. City of Chie 
gugo, 2835 111., 113; Gay v. City of Ghicago, 228 111., 310; Blake 
v. Lindblom, 225 I11., 585; Gity v. Gendell, 224 112. 85; Kenneally 


ve Gity of Ghicage, 220 I1i., 455. 


fhe judgment of the Cirouldt court is reversed and the 
Gause is remanged with direstions to enter an order sustaining the 
desurrer and to dissuies the petition. 
REVERGED AND REKAKDED YITH DIRSOTIONS, 
Dever and Katchett, JJ., concur, 
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GF COOK SOUNTY, 


Wh. PEEGIDESG JUGTICN Meguiey 
DELIVERED THRE OP ENTOW GY THe COURT. 
to 

Plaintiffs brought sult upern » burglary ingurance 
poliey issued te them by the defendsnt, ond upen trial by the court 
had a finding ami Judgment for 25065,1%. From thin Juduuent deferntle 
ant aypeala, 

The policy insured against loos by burglary on the 
previsea at 6240 Cottage Grove avers, Chicege, to the Limit of 
$3,000, for a peried from Oetobor 2, 1919, te vetoher 2, 1920, 
it wae provided therein that the solicy did mot asever lose “If 
aenured, any asecelote in interest, or servant, ex auploye of the 
agsured, oF any member of his hauaehold, or any other peraon Lewe 
fully upon the presiess is implicated ae principal or secesaer in 
effecting or attempting to effect the burglary,* Defendant claims 
that the burglary in question ease within this exempting srovision 
of the policy, and hence defendant is not liable, 

the facts as stipulated are ae follows: 

"4, On the 24th day of Hevenbor, 1919, at about three 
o'eleck in the morning, the prenises covered by the inourance 
under said policy and schedule vere guarded by a cight vatehaan 
eo by the plaintiffs, At the tiwe abeve mentioned three 
eutlews were observed vt Pig night watclxnan clisbing over the 
fenes in the rear of sald premises. The night watemman shet at 
one of the men ond frightened the three ef them away. The night 
Watetman endenvored te call the eity pelice, but could not get 


telephone cowamiecation from said premises. He then vent out of 
the prenises te netify the police, and in going away therefrom 
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he ebserved on autonohile, with what appeared to be poaeeable 
citizens in it. He teld them Nis trouble ond they told him 

they would take him te the police station, fursuunt toe their 
invitation he antered the sutomebiie, when they, under threat 

of killing bia, teck away bie revolver, Yhey then drove way from 
the premises and wet the thoee sien whe had been frightened from 
the building,unéd teld thes to go ond Finleh the job of burglar 
zing asid pxenises, 

*“S,. That aeid gang want immediately te sald building 
amt ‘jJimaied’ open an outeide dour, making « barglarious entry 
into eald prenises, by force and violence; thet when they hed 
getien ingide the preuises they then, by the use of a high eu 
plosive, blew open the Wault door; then with « homser they 
breke open the inner door of the wankt and when in the vault 
they by the uae of « hasmer knecked the kaeb off the cowtitine 
tion leck te the safe, whieh was inside of the vault, end in 
the hele thun made they put 2 high explosive mui blew the whele 
deer off said gaffe, and thus in they stole from the in@ide 
thereef the wum of three thousend and forty-seven deliars 
($3,647), mo part of which has ever been recovered, and all 
of which eald money van the property of the plsintiffe; that 
the rebbvery or burglary of said precises, so maie, was in pure 
Quance ef a plan made between one Lawrence Sitehell ond wala 
other otiaws; that up io the time of seid happenings eaid Lage 
renee Bitehell was employed by plaintiffs trem tine te time ag 
= fleer man, to work for thea in ebserving oricr on the dance 
fleexy during such times an they were having publis dancing; that 
prior to sald Bovesber S4th aaid Lawrence Sitchell had approached 
the oreniees with said eutlews for the purpore of burglarizing 
the premises, but hed abandoned the attexpi to make o burglarie 
oue entry on steount of the police being present. 

*S, thet on the nigit ef Hovember 23 to S4th, 1918, 
he was present at said premiese in the yerforuance ef his suties, 
and &fter leaving the promises for the aight wenk to a render 
Vous agreed upen between Kieseif and said outlaws, about one 

mile away fram eaid proalves, and did net again enter the 
precives, although he returned to the vieinity of the preaisers 
and sew the pelice shooting at the burglara; that he was to 
have a share in the loot obtained from sald precisea, which 
share was to be two hundred and fitty doliare ($250.00). 

“7, The exployment of enid Lawrence Mitehell by 
the pleintiffs wae only on the basin that he should work ier 
them whomever they would enll upen his te do so, elther on 
Saturdaye or Sundaya, or holidays,when they were engaged in 
having public dances; that ween such aecesions they would poy 
hin five deliars (5 per night for his services, He was set 
at any time exployed usen o weekly or monthly basis of omley- 
ment of said plaintiffs, and he had nothing to do with handling 
the funmis of plaintiffe or ef keeping their books,” 


De thease fuste abew that Lowrance Eitahell was a sere 
vant oF employe ef the ingured and implicated as principal ar 
Been mo ry in affeeting or attempting to effect the burglary? ‘fn 
accensery ia he eho atande by, ai sids, abete or agsivts, or who, 
not being present, aiding, ebetting or asvisting, hath advised, ene 
couraged, aided or abetted the perpetration ef the ¢rime, Ee whe 
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thug aids, skets, assists, aivises cr sneouragea shall be songide 
ered a8 principal and punished acoordingly.” Orisinal Cede, Sea. 
G11, Statute, Canlli, he burglary was in purwuance of 4 plan made 
between Siteheli and the other outiave while he was amplesed by 
the plaintiffs, ani pursuant to the plan he met the outlaws at a 
renidexvous to reocive his share of the leot. f4 would do vielence 
te the meaning ef the language to say that he was not implicated as 
p¥Yincipal or scceasery in the burglary. 

Eitehell vas aaployed as floor sian when plaintiffs 
were ¢endasting public dancing, “hich generally took place on 
Saturdays, Sundays or heildays, ami would receive five dclisre « 
night fer such services. it was a few hours after be had firished 

in question 
his serviees for the night thei the buxglery/touk plese. Therefore, 
it £@ aygued by plaintiffs, he was eet an employe or servant of the 
ageured at the exact time of the burglary. Ye ¢o net ihdivk this 
ie sound, ‘hile employed by plealniiffs he participated net only 
in the slan to com#lt the orine, mit alec in « priex ationpt. It 
is a fair aseusption that the pian of speration resulted frea his 
fwmiliavity with the presises ani the custom with reference to the 
dispositien of plainiiffe't ressipts of sonvy, “me whe is net 
present at the agtual socenut of the cumalesion ef the oxime is an 
accessory under the atatute whe “hath advised, encouraged, aliod 
@Yr abeties the perpetratien ef the ering, it 22 evident thet 222 
these things were done by Mitchell wuile employed by the plaintiffs, 
hance hie erlme of being an aecens@ery ta the burglary was committed 
while so employed, and he wae duplicated as principal or accessory 
in effecting the burglary. 

& wajority of the court is of the opinion that the 
fagte establishtthe conditions with reference te the implication 
of servant or exploye of the piaintiffs in the burglary which 
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make operative the provision of the Insurance policy sbowe referred 
te exenpting defendant fren Liability thereon, Tt follove that 
the judguent must be reversed ai, os there can be ne recovery, 
judgment of pil eapis$ is entered in this wourt, 

REVERSED WEPH SubGue ay OF WIL CAPLTAT. 


Dever, J., concurs, and Hatehett, 7., diesenta. 
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ss Mie PRESTON FUGTION Baetrac ly 
DSLIVERSD THE GPINTOH OF THE Goat, 


defendant seeks the reversal of on adverse judgment 
for S78 had by plaintity in an action te recover funeral tenefite. 

Defendant is e fraternal Benefit soclety, inoorparated 
not far profit, In comsideration of certain payments frou acubers 
mefie at intervals, defendant uniertakea to pay beneite to a dice 
abled ar sick aaiber, and in cage of death $75 fur funeral expenses. 
Plaintit’ ie the daughter and sole surviving heir of Lillie Steven» 
son, deceased, sand sevke to recover this ascunt. 

Byelawe provide that the funeral benefite will be paid 
upon the death of one whe has been a mexber for ont year prior there. 
to, amt defendent claims that Liltie Stevenson, at the tine of her 
éeath, had opi been a member fer this length of time. the died 
June 16, 1910, and some witnesses testify that whe joined the ¢lub 
in duly ef the previous year, ae shown by certain resorda of the 
ergenization. To meet thie plaintiff? introduced in evidence a card, 
@hdes was identified by one of the offleers of the deferiant as the 
financial gard ieeued by it, showing receipte ef duces and acsesenente 
from mexbers. Toile card bears the signatures of a secretary of dee 
feniant and purports to shew that Lillie Stevenuen comuenced her 
payment ef dues in February, 1917, ani continued sulstiantialiy each 
month thereafter to pay Guee until abeut tho time of her last iliness 
ani her death, The receipt of dues and asse omerts beginring with 
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February, 1917, strongly tends te suppert plaintiff's claim that her 
mother joined defendant's organization at thai time, and hence had 
been a member for over a year at the time of her death. Such was the 
epinion of the trial court uven the facts, ond there is not guffie 
eient evidence in the recerd te oange us te divapree. 
the other satter of defense ooncerns the age ef Lillis 
Stevenson. The constitution provider that: 
“All respectable women between ages of 16 and 49 yours old 

Wii. be eligible for sextership. any person whe joins this elub 

ander 4 falee ctatement pertaining te age or otherwise, ant the 

ease da found to be true, abe will mot be allowad te receive 

siek Venefits, neither wili whe be allewsd to receive ony death 

benefite, and hex mane ghali be dropped frem the reli-bhook of 

the elub.* 

Defendant says that Mra, Stevensur had passed the 
eligitle age at the time she became a member, henes, under thie cone 
stitutional provision, should not be allewed te reeeive any death 
benefits. 

Thies provision is a little ambiguous as to the status 
of & perwon over 49 years of age «hm becones a maeber ef the defend 
ant scelety, It dows not clearly state that such a pereon shall 
not receive ay death benefite. However, assuming that the prevision 
was intended te deprive an overeage menber of such benefite, the rece 
ord fails to show that plaintiff's wether had passed the eligible age 
ot the tise ashe became a menber, There ia me definite evidence as 
te her age. Ya hsve opinions of sertain perswne whe vere fer the 
most part officers of the defendant sorpomation, that she apoeared te 
be an old woman, They differ as to the years of her age, although 
mone Ventures an opinion as to leas than fifty, 

Opinion evidence as to age, based upon appearance, is 
sometimes admiseible, but in the present instance the officers of 
the defendant corperation are estopped from raising the defense of 


age based upon the member's appearance. They had been collecting 
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dues and agseserents from sor fer over a yaar, bad aeen her irge 
quently and had visited her in her iilmese according to the rules 
of the acciety, anc st the funeral had given a floral emhiem, on 
was the gustom, He one secus to have questioned her eligivliity 
ae te age until sfter the funewal, Defendani’s efflears cannot 
now bo permitted te aveid ite ebligatien becuse of their epinien 
based upon the phyeical appearance of the dectased, whieh did net 
deter thes from reeciving dues ani seeegemerts frow her at & meee 
ber in good etanding. 

We gen no aufficient reason te disagree with the finds 
ing of the trial court, and the fudement ds affirmed, 


Reyer and Katehett, J7,, soneur, 
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DELIVERED THE GF IRION OF THE COURT. 


Defendant seeke by this angenl the reversal of a 
judgement against it of $2068.18, entered upen trial ey the court. 

Se hove twine heretofore considered this euse, See 
opinions in 268 Til, Apa. 362, and 215 2.1. dps. 16. Ye ahelt 
therefore not repent the detsile, Finintiffe bring guit io ree 
eover the price ef certain garments seld and delivered ta de« 
fendant, Defendant ageerted a cwunter claim based upon allowed 
dasages because of the breach ef slaintiffs' sentract not to sel} 
garmenta Like those sold defendant tc other pereona deing = aii lar 
business in designated parts ef Chicago. 

The enly point presented in defendant's brief upen the 
present arsesal is,that by the contract two dolisre ger garuent was 
agresa upon ag liquidated damages for ough garuent «614 by plair- 
tiffs te other parties, contrary to the contract. 

In gux fivet cpinfom in this ease we held that this 
eentract sas unblateral ani so fay as its provisions may te gaid te 
be axecutery, 11 is se indefinite and uncertain in its terns as te 
be unenforcible, although it wight be considered in determining 
the terag upon which goods bad been gold and delivered, befend- 
ant'e contention in the first appeal vas that it wes entitled te 
recover gentral dauages ami not the twe dellars allervance referred 
to fm the writing. Apparently on the present appeal they seek 
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to réevever dasages at the tro dollar rate. 

Vastever way be the obligations under the contraet, 
defendant hae faiied te show that plaintiffs tresebed 1t im any 
particular. An ineffectual atienmpt wae made to preve this, but 
we are of the opirien the trial court was justifled in ‘«lding 
that the evidence failed in this resseat, Ef plisiniiffa sold 
similar garments to prohibited customers, it ahould have boen 
easy for defendant te bave produced some of then es wcll an the 
garsente they thenselves hed gurehased, tm) that the court might 
fudge az te the fact of the alleged breach. The gerueots rere 
not intredaced im aourt and no exclamation given as to this, 

Gn the other hand, witnesces testified for sisintififs thet 
garments of the same devign were wot gold to ether vartias, 
Defendant failed in ite defense and no suf ficiers 
Fevson has been presented for reviewing the jJuciowent, which is 
affi raed, 
APPT EY). 


Matenett and Dever, J1., cencur. 
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MR. JUSTICE MATGHSTT DELIVSRSD THE OPINION GFP THY COURT. 


tm January 14, 1919, piaintiff in error filed his bill 
in equity in which he alleged that on Sovember 20, 1915, he en- 
tered inte a verbal agrecment with defendant, the tenne of 
which are set forth in detail, but which in substance were thet 
complainant waald borrow $95,306 fren d«fendant, te be used by 
defendant for the purpose of obteining the title to certein 
premises deseribed in the bill of complaint and the deeree; 
thst complainant executed « trust deed conveying the premises 
as security therefer; that contrary to the terme of anid 
agreement, the titie te ssid premivzes was taken in the name ef 
defendent; end that thereby the defendent became a truatee 
ef the title fer complainant's benefit. 

The bill, a8 originally fromed, prayed that e master's 
deed under which defendant teok tithe to the premises might he 
declared mull and void and a cloud om cempleinant's title, and 
that the seme might be delivered up and cancelled; that « mit 
fer possession beeun by defendant in the Funicipal Court or 
Ghieage might be enjoined and other relief given. By en 
emendment te the bill complainant afterwards offered te de 
equity in paying any eume found to be due from him to defendant, 
and further pruyed that an accounting might be taken, finding 
whet was due under the terme ef the trust deed, end the other 
terms and cenditione under which it war given, and the defendant 


e ny re > 6d #? 


{2 {* 2 
 . i ofthe WS ae 






BEd ALO 


e wyan 
e sERWRD wore 
RRO ad 











bein sect t ‘eonatie a6 Ht ims 


should be required to execute and deliver sm warranty deed of the 
premises to the complainant, and that upon ite failure so te do 
“within the time fixed by this court,” the master in chancery 
might be directed te de ae, 

Nefendant anewered, denying the material facts as 
alleged in tee bill aa amended, ani the course wee referred to a 
maeter, “who took the «videnece and filed « repert, to which no 
exceptions were taken, and whieh the deoree (entered without 
objection) approved. The record, which is by praecipe, does act 
eontain the master's report nor the evidener, tet the decree 
finds the facts to be ov follows: About Jemary 12, 191%, the 
premises in question were acquired by senierrka Mrylineki. On 
Jamusry 15, 1915, she ond her husbend Jesef executed their trust 
deed sonveying the premines te Nalph 1. Terwilliger, te secure 
their note of $2,600 due five yoors after date. December 22, 
1915, they executed «a further trust deed on the exid premises to 
Semuel Hieon, securing their indebtedness of 21,000. July 24, 
1913, two ssveral judgmoente were chtained sgsinst them in the 
Wunicipal Court of Chicags, and February 10, 1215, executions 
iasued on the judgments were levied. Sefault wes made in the 
poyment of the notes secured by the “icon trust deed, and the 
oeners began mit to foreclage the seme. On Fay 13, 1915, a 
decree of sale was entered, and the premises were sold on June 
8, 19235, ta Micon for 91,100, and he received the usual mavter's 
sertifieste of sale therefer. Josef Brylineki disappeared, and 
his whereabouts are unknown. Agnieszka Drylineki and the 
¢gomplainant at that time resided om the premises, and came 
Plainent, vith the consent of hie mother Acniesaka desired to 
aemire title te the premises in question. ‘ie made application 
te the defendant for the loan of $4,300, and appeared with his 
attorney before a mevting ef the board of dirocters of the 
defendent corporation Getobar 7, 19125, aiviwed them of the dis- 
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appearance of the father, and stated that he desired to obtain 

@ loan of $3,300 to pay off the outstanding claims of jamuel 

Wicon and the lean of $2,500, which wae then held by the Home 

Bank & Trust Co. He advised the directors that he had made 

. aPYansements with Micon whereby the master's certificate held by 
BMicen sould be obtained, and that, when the some matured Gep tember 
8, 1915, a master’s deed would be procured to him and titie thereby 
established in him. 

The negotiations were sompletad Uctober So, 1915, and 
the check wan drawn by the efrisials ef the defendant Association 
te the ordor of compiainant, encdersed by sim, and returned to the 
treasurer of the Asseciatien, who, in tirn, delivered it te 
Calter Jaseicki, whe wae official netary of defendant. Jevemoer 
26, 1915, the sompleinant signed an agreecent which stated that 
he had borrowed Prem the defendant $3,300, and in consideration 
therefor premised to pay §8.25 upon saturday of exch week until 
eid payeente should equal that amount, and thet he would sisa pay 
6 per cent interest on seid sum om the first “aturdsy in exch and 
every month until the principal sum should be repaid. as further 
socurity fer the payment he executed o trust deed of that date, 
conveying ané werrenting the premises to ene Gowrenski. This 
truat decd was July acknowledged and recorded. 

in the menth of December, i915, complsinant and dee 
fendent purchesed from Micon the certifieste 67 sale, and received 
the seme endorsed in blank by Micen. The amount then claimed te 
be due under the Mican foreclosure wae $2,257.60, eof which $1057.56 
woe paic from the preaseds of the loan, and the omlance by come 
Plainant. About December 13, 1915, there waa due to the Home 
Remk & Trust Co., the sum of 62421, plus interest upon the 
Principal note of $2900 from July 15, 1915, to December 13, 1918. 
Defendant permitted default to be made on this mortgage and a 
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bili wee eubeequently filed to foreclose it. efendant filed 
ite anower in the fereclosure procecdings; # deeree of snle 
wee entered therein on January 9, 1917, finding due the som ef 
$2644.10 and 3500 soliciter's fees and casts of suit. The 
premises were ool4 under the decree on Februsry 9, 1917, to Ysiter 
Jnseieki for $3,000 and a meoter's cartificats delivered to him 
therefor. ‘eptember 25, 1917, he, Yalter, asxigned the said 
eertificate to Peul Gowronski, «ho on Jonmaery 4, 1°19, sxcewzigned it 
te the defendent. ‘August 24, 1918, fefendent obtained e master's 
deed upon the certificate ef sale to onemgl Biton, which was duly 
acknowledged end recorded. 

The decree further finds thet the defendant had full 
informetion and knowledge of the purpose of the complninant te 
use the Hicon foreclosure an a means ef clesring up the title 
te the premises end to establish the seme in himself subject te 
the lien of the truet deed to beul Geowrenski; that “alter Jaseieké 
Tepreesenting icfendant repeatedly feiled and refused ts carry out 
such arrancese its, Claiming that there was aot eufficient moncy in 
his hends to pay the amount due; that the defendant should have 
ovtained the mester's deed te the premises under the Micen foree 
elemre on “optember 9, 1910, ani thet the title would then heve 
been cneumbered only by the trust deed to the Home Bank & Trust 
Co.; thet 1¢ wae the duty of the defendant, and it wae bound under 
its agreement ta take the title to the premises in complainant's 
meme, and the actions of defendant in taking title thereto in itself 
gives it the legal title as trustes only for the use and benefit 
of complainant; thet defemdant should have completed the purchase 
of the intebtedness ef the Home Bank & Trust Co. prior to the filing 
ef the bill of complaint, and thue heave saved the large amount of 
oeta ont selicitors' fees vhich accrued thereunder; that defendant 
head expended monies for taxes and interest for which it is entitled 


te credit; that defendent is willing, upon repayment of the amount 
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dus te it, te convey to the complainant the title of the premises; 
that the smount due on July 21, 1920, ie $3707.14; that the material 
allegations of the cemplainant’s bill ef complaint, as amended, were 
proved ond sre true, and that defeniant holds title tc the pranises 
in question fer the complisinant, subjest to the ancunt due it, and 
thet upon payment ef said amount the defendant sheuld be directed te 
execute and deliver te the compisinant a dead to the presiaea te 
seoure the release by Paul Gowronski, releasing the trust deed te 
his, “It is therefore orderad, adjudged and deereed that the eum 
Plainant pay to the defendant the eux of $390%,14 on or before July 
8, 1921, together with 57 intersst per annum from duly 1, 1920, 
to the date of payment, together vith all menies paid out by defend- 
ant for insurance premiuas, taxes, apscial assdsements end imerovee 
mente after duly 1, 1920; that upon the payment being made the dee 
fendant sonvey and deed‘all ite right im ani te sald premises te the 
complainant; that in default ef complainant to pay sald sum, and in 
the time provided in this degree, the cowplainant's bill @e stand 
diewlased; that if the prexises are not redeemed in aceirdance with 
this deeree, the complainant be forever barred and ferecloved from 
ali equity ef redexption and clais ¢f, in and to said presises, and 
every part and parcel thereof which shall net have been redeened," 
Although it dees not sopear thet any objection was 
made to the deeree at the time it was entered, tha complainant hae 
gued out this writ sf error to sequre a reverasl, because, he saya, 
@ court should not have deereed that if the presises were not ree 
deemed in agcerdance with the decree, the compisinant shexuld be 
barred aml foreclesed from all equity of redeeption, flaintiff in 
error contends that this amounts te a striet foreclesure, and tit 


in liew of this provision the deeree should have provided that if 
the amount due was not paid, the real estate should be sold in onter 
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to pay the amount, subjeet to complainant's right to redeex in equity. 
In muppert ef this contention plaintiff in error cites Seldon v. 


Pattexson, 65 121., S11; Imutter v. lmith, 59 I11., 241; Seott vy. 
Bidliven, 66 111., 111; Hagen v. Showaltes, 86 ii1., 135; Carpenter 


v. Sleges, 192 121., 82, 

The contention is a novel one in view of the pleadings, 
The complainant ebtained a degree, whieh we mauat presune vas boeed 
Woon the evidence, which was in harweny with the theory of the bill 
and the relief prayed for, He specifisally stated in his bill that 
he as ready and willing to pay such gums as might be found due, and 
does not now deny that the sua so found to be due is correct. The 
eemplainant filed the bill and defendant did not file any ¢ross-bill 
nor seek affirssiive relie?, The eases clted by cumplainant hardly 
sugtain the point for whieh he contends. In Sheldon ve. Fatioreoy, 
Supra, the opinion wae filed at the Septesber term ef the Suprene 
court, 1870. Im that cage « bil] had been brought te foreclese a 
mortgage, and ii was there held error to decree a strict fereciowre, 
where it did nat appear thet the mortgager was insolvent or thet the 
morigaged premises erie Sacabtbiiead value to gatiafy the debt. 
Srotter v. Seith, gupra, was a pure bili to redeom and the question 
herve raised was not in any way involved or disgussed there. Kgaon 
v. Showalter, Supra, was a aase where a party, taking a deed, abeolute 
on ite fsee but in fact as security, having conveyed the titie te a 
third party wae held lisble in assumpsit te the sestyi que triat. 
in Carpenter v. Glagce, supra, the complainant filed a till to redeem, 
amd the defendant filed a ercess-biil to foreclose, uni the deer@e ene 
tered granted relief under both bill and crose~-bill. It was there 
held that since foreeleeure was granted on the crose-bill, the right 
ef redexuption of the complainant should have been preserved by the 
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*The erdinary decree on allowing parties to redeem fram 
a mortgage, is that the complainant be allowed to redeem the 
presises upon payment of the sum fourm to be dus, wilhin a 
Ponsonsble time to be fixed therein, together with ests, and 
éirecting the defendant to discharge the mortgage or to convey 
the property to the complainant, if the defendant helde e dead 
instead of a mortgage os security on the payment of the money, 
emi that in default of such a Within the time apeceified, 
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HAS, ® alwo og bil} to foreclowe,. “while the 
oviginsl bill of the sppollants seeks redexption, the cross- 
bIiL1 of the appellee seeks a forselosure of the master's deed, 
regarded se a mortgages for the seguriiy of the tlile indebted 
Ress, 

The csuse cuss on to ba heard upon the making of the 
final decree, and relicf wae granted, not merely upon the 
. bili, but upon the crose-biil alao. As the main 

ef granted is the foreclosure of a sertgage, the ecurt 
below should have ordered a gale of the property, 30 ae te 
perait the appellants te redean the sase in accordance vith 
the previsiens of the statute, * 


Seott vw. Midler, sugre,was & cue where Uliler had 
in 1864 taxen title te sertain lands under a direst foreclamre, 
ani made valuable improvements thereen, Gevtt, the defendant, 
in the foreclosure proceedings, andi holder of the legal title, ape 
peareé within three years, as under the Chancery staiute he hed a 
rigkt to de, he having been served only by publication, aml are 
prered the original bi1., He sise filed « ¢rousebili te which 
Willer was aade defendant. The court deereed that Beott might 
Feodeen by paying the acqunt of the mortyage debt and the value of 
the faprovecents estimated ot $12,006, aml that in default of 
redeaption the premises should be sold. The principal question 
in the case van whether Miller was entitied te recalve pay for the 
iuprovesents which ke had wade, The court held that he was, but 
also held that he hed no glainm on Gcottta title te the Lunds other 
than the lien of tha sortgage; that the court showld hawe ascer+ 
tained the value of the land independently of the Lhipxevenentt, 
and if it did net execed the amount of the notes held by com 
ploinants when they filed their bill, then he should be permitted 
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te redeem in 00 days by paying the debi, inprovenents, taxes and 
Geate; that if the land did mot equal in value the amount of 

the debt, a deeree of sale would be useless and sheuld not be 
mode, On the other hand, if the value ef the improved land should 
exceed the debt, that a deeres of sale should be made instead of 
@ strict fercelosure. 

The bill in the instant case dées net alleges that 
the premises are more vainable than the amount af the indebtedness; 
it is net a bill te foreclose, and it is not framed om that theery, 
indeed the complainant has no morteage ta foreelese. Tre bill 
Was primarily one te Rave a trust deglurei, aril for leave to re@- 
deem from the Mieon foreclosure, it alleged that the somplainant 
Was willing to pay. 

The decree of sale with the privilege te redeem would 
be inconsistent with that effer, and insensistent with the theory 
on which the bill was breugkt. Heving obtained what Kis bill esked 
fer, a decree in conformity with ite allegations and prayer for 
relief, eomplainant new appesig anil agke thai this desree be ree 
versed. Ye do not think hie contention ean be sustained, In 
Tayler v. Bi llenburs, 168 112., 237, the Supreme court in considers 
ing a deerce entered on a bill browucht to redeem, said: 


What is a reasonabls time in which to redemm ***** rests 
in the gound discretion of the court, * 


dud again in Rodwsn v. guirk, 217 Til., 162, where a 
junior wmertgagee brought « bill to redeem from the foreolosure of a 





senior mortgage, the court #sakd; 


"The time in which the redenptien shall be made reste 
in the diseretion of the court.” 


But defeniant has net asked that his mortgage be fore- 
Glesed. CGomplainent elected te bring = bill in whieh he alleged 
his willingness to pay the iniebtedness secured by the sortzage. 


He asked the legal benefite which law and equity give, only upon 
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the gendition that he fw ready and willing te pay. Having obtained 
these banefits, he now seake relief inounsiestent with hie offer 

to pay, He cannet "blow hot and gold” at the sawe time, He ie 
not aniitled te a deeree based on the double theoxy that he is 
ready uni willing to pay and that he be not -panity and willing 

to pays 

The foreclosure of the mortgage given by worl. mant 
te defendant is mot involved is this preceeding, The deorme should 
aot contain ony language which vould have the effeet af depriving 
the complainant of hie equity ef redexrpiton. The complaissot 
should be dearead to pay the sum font due in reasonable time, 
and in defanlt thereof hie b111 shovld be diwiased, but his 
equity ef redespiion should not be foreclosed, 

Upon the original hearing of this eause the court 
was of the opision that a eLight uedifleation ef the decree would 
prevent a conetruction being pluged thersen, which would anqunt te 
& foreclosure of compluinant's equity of redesption under the 
wertgage., A petition for velearing has sonvineed us that even 
with that modification, the decree micht atill be eso sonstrued 
as to havea that effect. The deerse wlll, therefore, be reversed 
and tha eeuse rewanded, with direetions te enter « degree in 
sonfersity with the views exorauued in this opinion. 

BEVEASED AND HEMANDED VITI DIRECTIONS, 
MeGurely, ?. ¢,, ami bever, 3., conor. 
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im Jpmuary 14, 1912, piaintifi in server filet hie biid 
in equity isehieh he sllaged that on Bevenher So, 1215, he ane 
terad imio a verbal agrecuent with defenioant, ihe terne of whieh 
are set forth ie detail, bat wodeh im subsianee were thet cine 
pilainast weld borrow 35,300 from devandant, to be used by de- 
fendant for the purvese of obtaining the iiile te certain presteas 
deneribed in the £121 ef complaint aed the deopee; that corglalinant 
executes’ a trust deed aouveving the prewises ae weourlty tharefor; 
thet comtraxry to the terme of cudd aprecmemt, the title to eaid 
Preniees woe taken in the name of dafemiant; ani that thereby the 
@efendant bewame a trustee of the tithe far cooplainant’s benefit, 

She bi11, ae eriginaliy fraced, prayed thet a master's 
deed under whleh defondani teok tiila t6 the prenises sight tbe dae 
@larei whl and veld ant «© glews on cacpleimant's title, agi that 
the sane wight be delivered wp and canes lied; that a wait for 
portession begun by defowiant im the Munieipat court of Giienge 
wMhcht Fe engjolsed ani other eeliof given, By an azseminent 19 the 
PLL) eseplaivant afterwards offered te do equity in paying say mune 
found te be due trex hin to defeniant, end further srmyed that an 
accounting might Be takes, finding “4o4 wae dua unier the terms 
of the truet deed, onl the other tere and conditione under ode 
it wes civen, and the defendant whould be required to oxecute and 
deliver a warranty deed of the prenkeocs to the geuplaivant, and that 
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upon ite failure wo to fe fwithin the time Fixed by thie court,* 
the master ia ehaneery sight be directed ta de at, 

Defendant aneveread, denying tht material faute ag 
aiieged im the bill ow amended, amd the Guage waa roferred to o 
mnetes, whe teok the evidenat ant Plled a xupert, tu whheb me 
exgeptions were tnken, and whieh the deevea (enter nd whit oie 
Jeetien) apyroved, the regard, woich ie by prmeciga, doer not 
®eontaia the weasterts report ner the evidence, but ths decree: flows 
the fucta te be aw fellows: Abowt damary 1h, 15, the oremiowe 
im question were sequired by Agmiesska Orylinski, Un Jarmarg 1S, 
191%, she aw? hex husband Jone oxemited their triet deed sonvey> 
img the preci#ee to Bulph I, Yerwiliiger, to meeere their sete of 
G3,006 due five youre after €a¢0, Devmber 82, WL5, they emseuted 
a further trust @end om the gaid promdees 20 Sanse] Udeon, securing 
their indebtedneae ef $1,000, July 34, 1°23, two several fut gaents 
vere obtained againet thom dy the Sumivipai court of Ghicage, and 
¥obruary 16, 1915, exegutione iseued an the Judgments wore Lovied, 
Default wae nude in the payment of the notes seared by the GLoon 
trust desd, and the owners bagen cult te foreqloss the mawe, Um 
Way 25,1915, « deorce of pale was entered, aad the prevdlace ware 
@old om Tune G@, WLS, te Waeon for G1,lou, ond We reowived the 
usual master's eertif'ieate of sale therefor. Josef Brylivekt 
Gisepyenred, and hie vhereabauta are uskrows, Agnieverks Brylinekd 
aut the complainant of that tiee resided on the prenises, and vow 
Ylainaht, elth the sencent ef bis wether Agniessikn aenixed toe ee 
gudye title to the presises in queetion., He wade apolicetion te 
the defendant for the lean ef 25,406, and eopeared with bie ate 
termey before a meeting ef the board of directora ef the det endant 
sorperation Oetuber ¥, 1915, advieed thes of tha dianereerance of 
the father,and steed that he desired to obtain o lown of 32,300 
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te pay eff the outstanding cluime of Gewasl Kicen aid the loan of 
$2,800, which was thon held by the Home Bank & Trust Os, He ade 
Wieed the direvteorm thal be had osde arrangesents with “hoon 
whereby the saeter's gertisvicate held by ieom @euld be gbteimed, 
asd that, when the sane matured Septenber 9, 1016, 2 uaster's deed 
would be procured te him ond bithe thereby e@tabiished im his«. 

Tae megetistions were scapieted Octobsr 3), Wis, and 
the eheck waa drawn by the effleials of the defeutiant Asn ocietion 
te the oxder ef complainant, endersed by bin, retucmed te the 
trensurer of the Asonciatien, whe, in turn, dolivered it to 
Walter Jaseieki, who wue offielal notary of deferiant, Nevewbear 
20, i3iS, the saowplainant shuned on agreement which ataied thet 
he had borrewed fren the dafcmient (5,300, emi in consideration 
thevefor groniecd to pay $4,298 wron Gaturdey ef each week uctil 
asid payments should equal that amount, anid that he would alee pay 
6 per cent interest on endd mae om the firwh daterday in ouch oat 
every month until the principal sum should be repaid, Ae Surther 
“geeurity fer the payment he exeeuted @ trust desd wf that date, 
conveying and warranting the preulsws te one Gewronokd, Thie 
trust deed wap daly auknowleige4 amd recorded, 

in the winth af Deceubey, 1915, comslalnoant ax dee 
fendant purgheased fron Nieon the certifioats ef wales, and reeoived 
the gone eutorgsd in Dlankby Klicon, ‘the acount thea claimed te 
be dug under the Kicon foreclosure vas 01267,50, of whieh $1067.60 
wae paid from the progecds of the loan, and the balanee by come 
plainont, About Secerber 13, 1915, there was due to the Hone 
Sonk & Trust Ce. the eum of $2411, plue interset upon the 
principal note ef 32800 from July 15, 1915, te December 15, 1615. 
Defendant porsitted default to be made en this serteage and a 
bL11 was subemquentiy filed to foragleve &4, Befendant filed ite 
anewer in the foreclosure procesdings; a deorse of sale wae ene 
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tered therein on January 9, 1927, fieting due the mim of £¢644,16 
wad 3506 aclicitor'e Isea amd coste of aati. The grechkses were 
e9id under the decres on Febraayy ?, 191.7, te Salter Jaselexd 
fey $3,000 and a muster's agrtificate delivered to him therefer. 
Septacher S53, 19397, he, Walter, aguigned the gald ogeriifieate te 
Baul vewroengid, whe on damuary 4, 1920, soeigned tt to the dow 
fendaut, August 24, 11d, defondant sbtained a waster's dad 
upon the eertisieste ef wale to Gammel Gleam, whieh was duly 
Sshknewlaiged ant reeonmied, 

: The 4eores furtner Cimds that the defengartie nad fil 
tefersation axl knowledge of the purpose af the scemplainant te 
use the Kieos foreclosure as a meane ef clearing up the title te 
the preciecs and te eatebligh the oase im hisses subjwet ta the 
akan of the trust deed to Paul Gowroutkd; that Yaltier Jaaal okh 
representing defendant vepesiediy failed wid refuandt te carry 
out uch arrangevects, claiming thet there was not aur tielent 
m@ney in bia bends to gay the wacunk duey thet the defendant 
aheuls hove obtuincd the master's deed tu the preaciuos under the 
micon fereelesure on Seoteuker 9, Whi, and thal the tile would 
them have been sacunbered only by the trumt deed to the Noms Rank 
& Trust Co.; that it was the duty of the defendant, awi it was 
bouné under ite agremuent to iake the “Lille g¢ the premiese in 
Gemplaoigsnt's neat, amd the agtions of defendant im tuking title 
therete in itecif giver it the legal title us trustee only for 
the use and bonefit ef scuglainenmt; that defendant should nave 
completed the purchase of the indebtedness of the Nous Bank & 
Fruet Co. prioy te the fillag of the bill ef complaizt, and 
thas have saved the large aswunt of cocts and aclieiterat feem 
whieh aeorusd tharwunder; thet dafendast had expended sentea fer 
taxes and interest fer ehiwh it is epiitied to oredit; that dee 
fondant ie willing, upon repayment of the aneumt due to it, te 
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gomvey to the complainant the titie ef the praaiees; that the 
augunt duo on July S8, 1950, d6 GRRIF.24; that the material elie 
Gations of the coxepliainant's bili of camplaint, se eaended, wom 
proved and are true, anid thet defendant bhelde tithe te the oromke 
seu in question for the complainant, subjeet te the amount due tt, 
awd thet upon payment of sakd anownt the defendant shawld be die 
yeeted to execute amé deliver to the camplainanst a deed to the 
presiges to secure the release by Poul Gewronskd, relesaing the 
trust deed to hie, “Ti in therefore ordered, aAjuaged am degreed 
tbat the some lainent pay to the defendant the ewe of 63707.14 on 
or before July 5, 1021, together with 6° interset per aencum from 
Sealy 21, 1920, te the date ef sagment, together with o11 monies 
poid out by defendant fer ineurance premiuus, taxes, soecial 
geneseuents aml inprovenents after July #1, 190; that ween the 
payment being made the defendant convey and deed ali dtu right in 
aml t6 anid prealees to the gurglaisent; that in default of sone 
pisinent te pay eald sum, apd im ihe tine provided im this deeres, 
the ¢ouplsinant*a b1i12 de atund dismiveed; thet if the preaises 
area mot redeosed in securdamce with this deeree, the sompiainant 
be terever harred and foregiessd frex a1) equity of redexption 
emt clais of, in ami te aeid gpreniees, and every part ané parcel 
thereef whieh whali not have been redecmed,* 

Although it dean wet appear that any objection was 
mae te the degree at the tine 1t eee entered, the compels inant 
hae sued out this erlt of errer te secure u reversal, because, 
he Says, 2 court should pot have decreed that if the promises 
ware net Fedeaued im accordance with the decree, the soup lainant 
should we harved and foreclosed from ali equity ef redewption. 
Pinimtiff in error gontende that this sscunte te a stylet fore. 
GLesure, avi thai de Lien of this provision the deeres should 
have provided that if the waount due wae met paid, the real 


_ « @etate should bo seld in order te pay the amount, aubjont te 
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gomplainanst's right to redees in equity. In mipvert ef this cone 


tention plaintiff in errer elites Shalion ¥. Pyuttargos, 8 Thi. 


Sli; Exeiter vy. GQeith, % T11,, 241; Eeott ve Milidken, %) Ti. 
111; Xason v. Showalter, G6 T11., 155; Caroanter wv» Places, 192 
iii, &, 

The ceatentiun is a novel ese in view of the pleade 
duge. The couplainant ottatnet o deere, which we must presume 
was based ween the evidence, which waa in hereweny with the theory 
ef the bill and the velicf nreyed fer, He specifically stated 
in bis bi11 that he wae ready und wiliine te gay such mune as 
Might be found due, and 14068 net now deny thet the sun se found te 
be due is correet,. The gosuplainant filed the biLL amd defendsost 
ai4 wet Tile any eroee-dill nex seek affiyeative relief, The 
gases olted by comleinant hurdiy suetain the point fer whieh he 
sontemis, In Sheldon, vy. Baiiersen, gupry, the opinion was filed 
at the Gepieecber term of the Suprese court, 1870. in that esee a 
bill head bean brought to forselese o workuage, and it «na there 
eid ervor to deeree & strict foreclosure, where 11 4id sot apoenr 
that the sorigager wae inselvent or that the mortgaged prealees 
were of insufficient walue to satiefy the debt. Irpiter +. Goitn, 
Sere, Yae a% pure bill te redems an? the question raised here was 
not in any way ivrcived er diveuseed there. Hason v. Ghews 
SURER, POS & Case where ao party, taking a deed, absolute on its 
Faee but in fect am security, having conveyed the title te a 
thist party was held liable in asewapeit te the geutul gue trugt. 
in Sarpenter v. Plsgee, gupta, the tompiainent filed a bill 
tO Fedeon, ané the defeniani filed a ecress-bill te foree 
@lewt, and the deeres entered granted relief unter both bill 
amé, eresuebili, It wae there heli that «ines foreslesure was 
granted on the eroesebili, ihe right of redemption of the come 
Plainent should have been préeerved by the decree, The somrt sata: 











"The ordinary decree on allowing parties ty redeem from 
& mortgage, is thet the complainant be allawed to redeem tha 
presiage ugon paysient of the gum found to be dus, within a 
Freuscnable tise te be fixed therein, tegether with costs, and 
direeting the @efeudant to discharge the sertuage or te vonvey 
the wroperty to the ooapisimant, Af the def andant helda a dacd 
ingtead of a mortgage a6 security om the pageent of the money, 
avd that in defankt ef auch os wht le the tive en yal 
sie BiLLA be Alauiased, POSES Me, Li sh 4645 
voce, 16: id, 41 wg i te CEASE ih phy 

; 344 Rese, 408; B bic hs ar) 
Vv. = os 4 4 & not 
Lh ty & atte be Fe Sex, is aluo & BLL te fureclones 
While the eviginal bi11 af the aspeliante eseke roxtenptiion, 
the oyvosrebill of the appellee senke a foresloaure @f the 
master's deed, regaried ae a mortgage for the wseeuriiy of 
the title indeviqiness, 

The pause Case on to be Heard upon the geking of the 
finsi deeree, and relie! wae granted, not merely weer the 
evizginal bili, tut woon tho eress-bill ales, As tha sain 

reliof granted le the foreslesure af a Me@rigags, the court 

Selaw ahewld have opiered a sales of the wreperty, 69 av to 
tereit the monecliantes to rede the aaca In agcardenes with 
the provisiosms ef the gtatute,* 


Gectt ve. Hilier, Siva, Was & cane vhewe Killer had 
in 1064 taken title te cortain lamie under a direst forsclewre, 






and sade valuatie taproevewentsa thereon, Gostt, the dafemiant, 

in the foreclosure protesdings,and holder ef the logal titiw, age 
peared Within ihree yeare, a8 under the Charcary wiateute be had a 
Fight to ao, he having heen served only by publisation, amd an» 
@wered the original bili. He sise filet a oeoee~bili te whieh 
Miller was sade defendant, ho court deereed that Seott mig 
yedoun by paying the aueunt of the sortpage debi and the volue of 
the improvements estimated at $19,000, omni that in default of 
Pederction the previses showlid be sold, ‘The erineipal question 
as the ouoe wae whether Miller way cutiilied te reeaive pay ror the 
impreyesente which be bed asde, Tha sourt held that be vas, bat 
aise held that he hed ne clain om Geott'a title to the Lamis 
ether then the lien of the moxtzuge; that the court ehould have 
agenrtained the valus of the Land budesendeantiy ef the iseprevee 
mente, ani if it did not @meoed the amount of the notae held by 
eomplainents when they {i2ud their bili, then he ekowld be pere 
















ses Ps ae ses babe, gatentzo we . 
way pe beck o¢ Mvalin ad Fuatlalgnes elt 
Mle Rabo kw gals wet setrygaes| ioe) mek: Rg, 
Say ,adaee eg hae 

wenn OP ae hae Qa ila 
Soak @ abtox inate m odd é 
exerom wie Ve | : ey 
(aon BRON Bat Why 
cc EROP i 





son & (3 gts = 

fc tll od: ELad ot eke &2 
aod dgebtaee alewn ajenitnaun wate ved na a 
AMS Se aera lngee sae eee paltoeex ani ‘tw 
Me ericumeg ald mat re ad ae teat ne 


wit bay gitbstanet wats wnat Wentd ot of ae ommn 

Bal wegen Yorum feo odneny gay Yeklon dame 
abies. ree Sh «aia Lihdomart & ote mam dent 

7 Pao ett eeenirew @ 38 crumateueet nad ‘i 

ie diy ee oe tenn waked Ke ois geakon 99 abe ‘at 
i: 2 GOONER OMe Gk MeN Rie Bd Sit 
aston or aan 
















Oe eke 


Beit woe. bi ernie agen @ ee 
seuerotonre? sooth @ wehow kent sae 
- | _stinntae tad el attest atenvoitd a onsets 
Poke ioral lat at edt 9. ‘sobtad “enteinen 












wiited te redees in 90 days by paying the debt, loprovemonts, 
tawes and caxtay that if ths hawt ¢id met equal in value the 
ancunt of the debi, a decree cf aale would ba useless and should 
net ba made, On the other hand, if the value ef the Looreved land 
should exeedd tha debt, that «a deoree of gale showkd be mate ine 
atead of a etriet fereeclasure, 

She BL11 in the tustant sage dices mot allege that 
the presises are mare valuable than the awount of the inieptede 
mees; (t+ is not a WiLL te fvrecloss, sud Lt fs mot raced ov thet 
theory. Indesd the cesplaiaant hes me sertgage to Portainag, 

The bili was primeriiy ome to have a trust declared, and far 
leave to redeem from the Kioum foreclesure, LK wileged thas the 
complainant wan willing te pay. 

The deeree of gale with the privilege to sedees vould 
be imcensistent with that offer, ani imesasiatent with the thaery 
on which the b111 vas brought, Hevimg obtaine? what hia $413 aeked 
fer, = deoree in conformity with ite allegetions and prayer for 
eeliat, compiszicant vow appeals ami askew thet this desree be re 
versed. We de not think bie contention can be sustained. In Jeyloy 
263 Tll., 237, the Giprene acurt im considering a 
decree entered on o b11, brought te redawe, ealds 





"That ic a peasonable time in whieh te redeem *°°°* peste 
in the sound diegretion of the court.* 


and again im Ledeen ve. Qiisk, “A7 111., 162, shere o 
dunier »~ertgagee brougit a bill te redees fram the forecloaure of a 
senior mortgage, the court #nid: 


"he tine in which the redexeption ahall be wade reates 
in the diseretion of the eourt,.* 


Sut defendant hae not asked that hiu werthage be fexrte 
@leved, Cowslninant elected te bring » BiLL im whdah he alleged 
bis willingness te pay the indebtedness sequred by the mortgage. 
Re asked the legal venefite which law and equity give, only ween 
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the oondition that he is ready amd willing te pay. Heving oPtained 
these bevefite, he cow aleo sacks relief inconsistent with his offer 
tc pay, He cannet "blow het and eold" at the eawe time, He is net 
entitied ta a decree Ganed om the double theory thet he is ready 
and willing te pay and that he is met vosdy ami wilidng te pay. — 

The forepiosuge of tha mortgage given by eomp lad aunt 
te defendant is not ipvoiwed in thie preeweding, bal there is 
language in the deeyes whieh may possibly be eonsiruced te moan 
thet 4% ia involved, Yo prevent any misunderstanding wa think the 
prrege “under this decree“ ahduld be Inserted im the last santence 
ey the decres after the worda “and cluim,* That sentence will then 
veads: “That if the prosises are not redeused in acoordanes with 
thie degrees, the scuplainant be forever burred awi fereelesed fred 
ali equity of redecyption and claim gader : eof, in and te 
enid prenises, ami every part and payoe) theres? whieh «halk not 
have beten redeaned,” 

Se modified the deeres wWili be af fired, 

APFIAUED AG BODLIMTED, 





Dever, >. Je, and Hoturely, f., ¢onoux, 
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BY MBA, TISTICK MATCHSTT,. 


the defeniant in error, whe wag plaiatifY in the trial 
court, on Haveh 10, 2991, sued defandents, who are pisintiffs in 
erper Acre. Gwmons wae returnable te th@® April tera ef court 
12). Hareh 17,1021, defendants Filed their anpearance by their 
atterneya. The declaration wae net filled by the plaintiff until 
April 20, 1921. It Slieaged that eon August 21, bau, the defendants 
becens endorsers on « promissory note for the sua of 55,200 due 
Rovember Bl, los, with interest at the vate of 7 per cent. per 
annum after maturity; that plaintiff’ wae the owner of the nete, 
which wae due and unpaid, ami an Noveuber *1, 192), during bank 
hours, the note was presented by plaintiff to defendants, but that 
it was met accepted and Was not paid, it ailegod that protest 
wea daly modo, ani the makxere and endorsers given due netiee of 
the non-payment, 

ther counts of the declaration alleged the waiver by 
defendants of pretontscnt of the mote. Hine coants in all were 
included in the declaration. Atiached thereto was - ceny ef the 
inetrument sued on, and of the account, and an affidavit of the 
agent for the plaintiff, setting up the asture ef the claim but 
omitting te state what amount, if any, Was claimed to be dua. 

At the trial term on Kay &, 1V21, the defanit «f dee 


feniants wae taken for want of a ples, ani judgaent entered for 
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the full, sewunt of the plaintiff's claim, avounting to the sum 
of $3,568,04. Jame 27 thereafter,thoe cere of court Roving exe 
pired, defendants entared a notion in writing te vacate the 
Judgment. Auguet 6, 19%., this motion was denied. Appeal rer 
prayed and allowed but apparently not perfeoted, and thereafter 
this writ of error wan sued out. 

the metion toe yacate the judonent eas mipperted by 
e¢rtain affidavits, whieh set <p in eubsiande that neither the 
defendants nor thely attarneys had any notice of the entry of 
the default and judguent until after the expiration of the term 
at whieh the judement *as satered; that they had a meritorious 
defanse to the action in that they were individusl endorsers of 
the note sued en, on@ that 1% therefore became necessary that the 
sote should be preserte’ te the makere eat the tise of maturity 
and at the pluee shere the same gar nade payable, and that the 
fefendante should be given notice of nonmevayment,se required by 
lav, that the note wae not nreweented at that tine, nor netice 
given we required by law, ‘The offidewit wpacifically denied 
that defendants kat weived their righte in any way. 

Foote were aleo set ep tentines te shew thet defend- 
ante head omployed a firs of attorneyea to defend the eit, whe 
Bed filed an epoesranee; that the defence of the walt wer olaced 
in charge ef a eauber of this firm, vho thereafter, on April 3, 
192i, @ied; that the defence had then beacon turned aver to another 
sttorney, whe teprasentsd that he war eaployed te defond the 
ease, onl upon puch recreserntation the matter wee ternad ever te 
him, he being then infermed ef the faet that the declarstion ef 
the plaintiff hed net yet been filed; that he failed to file the 
Pita, ond that ne notice was given te defendants or thelr agente 
prier to the erder of default and entry of Judgment, ond no 


notice was sexved upon their etiorncys ef record, 
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Sefendants also set up in support of the motian rule 
20 of the Superior court of Sock County, whieh ta as folicwse: 
"So motion will be heard or erder mode in any case, 
without notice to the eppasite party, “here the anudarance 
of maid party has been entered, except whaxyve the party is 
in default er when the cause 16 reached om the oshl of the 
trial calendar,” 

The defeniants further effored to shew thet the de« 
favlt and Judgment entered were taken and entered before the ease 
Was reached for trial in dtu resular order, oni ei theut having 
heen pleeed on the trial cnlendar, 

It is urged by the defendants that the trial court 
erred in refusing to set azide the defmlt and Judowent., This 
eontention ie made on the thegry that altheugh the tere at which 
the judgment was entered hud sapired, neverthelese upon the show. 
ing sade and by reason ef the provisions of section 6 of the 
Practice Act, Cahill's Iliineis Statutes, 1921, page 2684, the 
defendants were entitied te Kuve the errors ef fast sat ep in the 
affidavits corrected, 

ia the first plese, we think it Le aposrent that 
plaintiff ie not entitled to claim the benePite of the srevisione 
of section 55 of the Practice act, Gahili's illinois Gtatutes, 
Ig2l, page 8672,whish provides in substance that if the plaintiff 
weon any suit upon » contract, expresa er implied, for the payment 
of money, shall file with hiv deslaretion an sffldavit showing 


the mature of hia demand and the amount due bim from the defendant, 


after allowing to the defendant ali his just credits, deduct ione 
ani aeteofis, if any, he shall be entitied te judgment es in ease 


Of default, unless the defendant, his sgent er his attorney, shall 


file with his ples an affidavit stating that he verily believes 
aefendant has a goed defense upon the merits to the shele or 
portion of plaintiff's denanda. 
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Thies affidavit, if has heen held, is in the nature 
of a pleading. Kehenzie v. Penfisld, 87 Ili. 33. It fo therefore 
essential thai the affidavit estate the amount dus, and the ond asion 
te etate sugh amount is, we think, fatal to the sffidavit. Without 
‘gueh a gtatement in the affidavit, we think plielntiff was net ome 
titled to the benefite ef the statute, and damages could not be 
agseseed vithout taking evidence, 

However, the judgment erder iteelf reeltes that the 
deuagee were agseaeed “aftur hearing 211 the allegations ar) sreefe 
subsitted herein be the plsintiff,” ant we think that this s«tatesent 
of the jucsment eould mot be eortradieted by affidavite subsitted 
afier the term had expired, al inmicanes Ga. Vv. Ghasber ef 
Comserse, GP Ili., “2; Heine v. Conmee, S7 113,, 93%. Cut the ale 
fidavits in suagert ef the wation set up facts whieh, taine urcene 





tradicted, we must asmame io be trea, cei which, if tre, cher that 
me notices wae given of the ontry of the default, of the sesesement 
ef dswaces or taxing of evidence. In the absences of on affidavit 
ef merits « and there was as affidavit of merite here « the evidence 
@agnt net te have bean taren, the defesit onmtered nor the danaces 
gagegeed without such notice, 

| the affidavit also show that the csuee wan trded withe 
euk being plaged on any dalendar, and that the trial was hed and the 
Judgaent entered out of the regular order. The plaintiff did not 
take issue on theese facts, but eoens to have aubsitied the setien 
te the court om the proposition ef law wheather theses fuate wore 
suiZicien: te juatify on order setting aide the judgment after 
the expiration of the ters, Ac the torm hed expire<, the deferde 
avitea! metien was neecesarily biased om seation @ of the Practice 
Set, Supre, which in substance previder that errars of faci uny 
be corrected by the trial court after the fudoment term on a motion 
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substituted for the commen law welt of wrror goras pokta. tb wes 
held in Mitehel) ve ding, 167 1hi., 4064, fhat while this statute 
abolishes the writ, the @usentiale of the proeseding raaain the 
BELG » 

She arrore of Foot whtieh may be coxrected are alaq 
Jimited ta the eace ei ainiiar errore of faet whiagh might be 
esrrected ut common law by the uae ef the Writ. SAbeis ef Soudkg ve 
Watacn, 8 1. Ange 242. Im Wagener v. Pagiern Sleotei@ Go., 215 
Tile, #20, this court ead: 

“Gndy errera of fagt, ast apparent anon the fae ef the 
Peso, Gay Re thus sovrecied, and muah (note ea 1% would be 
gremuaed if the court het ecgnieumee ef it woulda aot heve 
yemiered the judgucst.* 

the e¢rerg of taeh emumerated in she affidaritea sake 
wmitiod in tupocst of the motion ara not apparent en the reserd, 
tt gees affirsatively sppeay from the rederyd that the affidavit ef 
merits wag substentially defoetive, ani thet plaintiff ie met ene 
title to the bonefite of the weetion §5 guprg, am! the affitevite 
Giselese what the resermi does nat centrmtiet in any way « that the 
eae Wet heard witheat seties and out of 1te ragular erder, ant 
without being placed ucom the trial calemiar, 

it in impossible te beliewe that if the sourt had 
eegniganee of these fapte 14 would have entered the Judwaont. Ae 


& Peoult therest, the deSantante have bean deprived of the eloosntary 
Fight to be present when the eit against thes cane on fer trial. Ve 


think the metien sheuld have been aliewed, ani the erder denying it 
is reversed ai the emise reconded. 
REVARSRD AND ATNANUED, 


Besurely, FP. 4s, snd Dever,J,, cencur, 
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WR. SULTICE MATORETY PELIVURED THR GPINION OF THR COURT. 


in this ense the defendant in error, whe sas plaintiff 
below, on Mareh 16, 1951, fiied o prascipe and sued out a wenane 
against defandantse, who ere plaintiffs in error here, returnable 
te the april term of court, 1921. the suemons #a5 duly surved, 
amd on Kerech 17, 1921, defendents filed their. avcesrenge by their 
etternays. The detlaration wee filed by the plaintiff in the 
ease April oC, 1993. This dealaratian siieged that on suguset 
Zi, 1920, the idcfendente became endorsers on & promissory nete 
for the sum of $3,306, duc November G1, 1690, with interest at 
the rate of seven per cont per annum after maturity; that plsine 
tiff wee the owner of the note; that on Yovember 21, 19%), during 
bank houre, the sote was presented by glaintiry to defendants, 
wut thet it woe sot accepted, eas not paid, wna thereupon éuly 
protected, sani the makers and the endeorsera civdn due no tice 
of its nen-paynent. 

in sther counte it wee alleged thet defendants wenived 
presentment of the mote. Nine counte in ali were included in the 
deceleration and there were attached thereto a copy of the etatement 
sued on and of the secount, end an affidavit of the agent for the 
Pleintiff, bat the «ffidawit did net atete what smount, if sny, 
was due, Gn Kay Sth, thereafter, it wae ordered that the default 
ef the dofendaate should be taken for wont of « plen, “therefore 
_ the plaintiff cught te have and recever of and from the sefendanta 


“hts _nere sustain aay" reeenn of the promisen, and thereupon 
aw 
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reference is had toe the court to seseee the plaintiff's demagees 
herein; and the court mow here, after Neuring sli the oliegstione 
and proefe suimitted hergin by the plaintiff, and being fully 
advised in the premises, ussees woid fleintiff's demegee agaiest 
the defendants te the wam of three thovrand three hundred twe 
@eliare and four centsa.* Judgment was therenpon entered fer 
that amount. 

tu June 27th thereafter the defondonte entered their 
motion ts vacnte this judgment, which motion on Aaguet 8, 4O02, 
was Overeruled by the court. Apnea wes preyed end aliew:d, but 
eppareatiy net perfected, and therenfter, this writ of error was 
sued out. Phe motion te vacate the Judgment woe supoerted by 
eertain offidavite which were made a part ef the rocerd by bial 
ef execptions. Thesy «ffidavite are te the effert that neither the 
sefendents nor their attorneys hod eny netice of the entry of the 
default and Judement, wntii cxecution eae takem out under said 
fudgeent; that they have » meriterious defense toe the «action of the 
Biaintif?, in thet they ure individusl endersers of the nete sued 
6m, anc thit 1% therefore becume negesuery that the note ahould be 
presented to the makers ut the time eof maturity and at the place 
where the aute was made payable, and thet the defendante ehouid be 
given notice as required by law af nenepayment; thet neither these 
things nor any ene af them wee done, and thet defendente kad at 
no time esiveé their rights in this respect. 

it fa further sade to appesr by one of the offidavits, 
that a firm of attorneys wau empiewed ta defend the aeuse, and filed 
its sppesrance; that the matter win placed in cherge of one of the 
members of tha firm who died thereafter an <pril 3, 1921, and 
thereafter onsther «tterney appesred at their office and stated 
thet Re woe sutherised by the defendants to handle the matter, and 
that upon this representation 4¢ ©. turned ever to him thet he 


(this etterney) was notified thet the apoearenee of the ¢efendonts 
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nad ween fiied, But that tne ¢deciarstion ef the plaintiff had net 
got ween Filed; that he vndied to file the piew of the defandents 
te the dvclarsiion; that no setice wae given the defendants or their 
agente priexy £0 the order OF defsuit and «entry ef Jjudgmant and me 
‘metiee served upon tue ottomeys of record, 
The defendants wise oficrysd to whow that st the time 
the Jucg@eent was enteres, no cvicenee in behalf of the plaintirf 
in the ecnuse was offered. Tho defendants, aleo,upon the he ring 
@? the mOtLOM Intredueed in cvidenee rude oO Of the Ouperder Court 
67 Swak County, which iy az fesiirowas 
"So matien wial te heard or offer Made in any one, 
Without notice te the op egite purty, where the appesrance 
dn autunct, se iene connd 13 tendhad on tee eelt Gf ten 
trial enivuder.” 
wefengsate Turther offered to show the defamat snd Judgment entered 
On Kay 5, L021, sure taken end enteres before the couse sau reached 
fer trial im vida court iw diu reguier order, ond withest the cause 
heving teen plated en the trial calendar. 
veny questions have been orgued im the brieFs an te whether 
the court erred in refusing to act aside the fudgwent efter the term 
Bt high it sos eutered had expired, These 44 whi be unnecesuary 
te consider, a6 the arit of ¢errer tringe up the whele record, and 
Makes it pesuible ts raiee the quention whether the Judgment iteelf 
4s free from errer. %@ think 4% ie sot. <oction 55 of the Practies 
fet, Gshiii’s Tai. “tetutes, Ld0i, p. 2673, provides in substance 
that if the plaintiff upen any ouit upon a vontrect, express or 
implied, for the sayamnt of money, shall file with hie deslerntion 
ea affidavit ahowieg the nature of hie demand and the smouBt due him 
free tha defyadunt, after aliowing to the defemdont all hin gust 
eredite, isductiona and avt-offs, if omy, he shall be entitled te 
deegment as im seae G7 default, unless the defendant or his agent 
ox attorney, ohaia tiie with ule ples, an effidewit eteting thet 


he verily Delicwes defomtons hus « goud defense te said suit upon 
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the merdts, to the whole or « portion of the plisintiff's demand, 
ete, 

AS w6 understand the Lew it wag the gusgene af the 
Legisisature in enuicting thio statute to expedite the heoring of 
anv cas@ ta waieck there vue no substantial defenee, ont tae pe rmat 
the assesument of damages in such cases eithort teking evidense. 
The offidevit remired wn8 substituted fer the ovisenes wrigh 


etherwise it would Have been nonessary to take. Thin -fiidewit, 


it has been held, i@ in the nature of a pleoding. Yske & WT. 
Eendgeld, SY ill. oO, It is exwential thet the offidavit shell 


mteate the amount dus, ana the omiazion to atste wach an asount 
fa, we think, fstel to the affidevit, “Yitheut euch etatement in 
tue affidavit, we think plaintiff was not entitled ta the benefits 
ef the vintute, and demuges could not be asseseed im the ebsense 
ef gugh en officevit without iaking «vidense, and thie evidense 
Geuld not be tekken 2% any time other than on the regular ¢enii of 
the eauee en the cadendar (xhile, se bere, defendant's apse «rence 
wee om file) without notise, we remired by the rule ef court. 
The esurt, therefore, erred in honring the eause without notice 
and in entering fudgment without ewidenee. ‘ey these resusegs 

the Judgment whil be reversed end the cause remanded. 


REVSABED AND ARBANDED. 


Bever, #. 2,4, ant Memrcizv, J., eoneur. 
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WAVIOMAL FIRE TYSURANG 
COMPARY OF HARTFORD, GCA 
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By thie acpdaal the defendant seeks te revaree = Judcmont 
for the sum ef $92,176 ontered in favor of the plaintiff upen the 
finding ef the esurt. the plaintaivf sued on on insurance goliey 
executed and @elivered by the defendant, whieh surperted to insure 
plaintiff against the losa of an autovebile by theft of rebbery. 
The contract of insurance was set up ia bees verte ia the statment 
of claim, 

the affidavit ef merits denied that the autesckile waa 
atelen within the meaning of the paliey, and overred that require. 
mente and conditions eregedant of the policy as to setice ani proof 
6f 1989 had aot bean complied with By the plaintiff, elendant 
appellant now aontends thet the evidenes as ta the theft ami ae te 
métice ant proof of leew is insufficient te sustain the flnding 
ef the eourt ami aise inausflelant to migiain the anount ef darages 
agsesned by the court. 

tke policy provides that *fhe Hatiennl Fire Insurance 
Company of Hartford, Caormm., in eonsideration of the vorrantioe and 
the premiun herevacter mentioned dees inswre*“*® against*** theft, 
robbery or pilferage, excanting by ary porson ox persons in the 
insured's hevueerwid =** or empleysent whether the theft, rebbery or 
pilferaue eceur during the hours sf such service or espleysent er 


not, and excepting sise the wrongful conversion or secretion by 2 


‘ 
| pmoxtgagor. or vendee im possession under mortgage, conditional sale 
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or lenge agreavent, anc exeepting in any ease cther thac in ease of 
tote: tess af the wmtasebile deseribed therein, the thaft, reboory 
or pliferage of tools or reneier equipment*«*.* 

The defendant says that the plaintiff failed te preve 
that Be sustained a losa of the sharavter for whieh defendant cone 
tracted te indecnivy hia, and sweelfies that the presi was def ilalont 
in that i: failed io establish thet the sutemobile was stolen by 
geneane sther than poragone in ine insuret's houeehold or in his 
euploy. Plaintiff says that the sroof offered eanmnet he held to 
eatarliah that material fact, exeopt by baving a presumption ugen a 


préesuaption, which ie net proper proot, citing Glebe Agcident ing. 
ve Gevlegh, 165 i31., S66; Gendus v. Set @id, P14 idl., 226. 





The evidence fcr plaintiff tented to ssew that he 
lived at 1606 Medieon street, in Unicego; that for obout fourteen 
years he nad Deen im the galcun bueiwess; that on Saptesber A, 1919, 
(at whieh time it wae elsimad ihe sutumeyiie wae etclen) he wes ope 
erating a galoon at 1664 Vest Kedisom street; that he drove a car 
te Kis plage of tusiness, snd thet between eight o'eleex and nine 
thirty be miseed the autesobile. Ha says that he went tneide the 
saloon at about elgit thizty ead ebout half an hour aftercara 
looked out throwgn the side deox and saw that the oar wae gene; 
that he went out threagh the deer on the stye¢t ant over to ibe 
garage in which he kept bie sar; that he thought semebody aight 
have teken it ag a jake; thet he then exlied wp the Warren severe 
polices und ihe poxt morning called up the insurence people, 

Me gays that at the time the autemetile wae euteside 
hie saloom he believes 44 was locked with 2 Yale leek and tbat he 
had the Meya of the cer; that “ne one hot sucess to if in my expley, 
ang tht gar wos not taken free that place with we consent er vette 
winsicn, * 
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Ou eross-exeuination he said that Bo had an explaye at 
that time whess nwie was Kiltebedell, tut that Siltiebedell 4id not 
haye unuy heya to the eutommbile or to the leek, ©n Yeedireet ein 
waination he sayw that Miltebedell was gue of the beve thet worked 
fer bint in his #aleuonm; that he was net his shanffaur; thet he worked 
there as a walfier avi tas not paid to drive the our: thst on the 
night of Septexbur 6, 1920, HLitebedell was working in the seleon 
avi thet be wae in the sales, dustnag the time when plaintiff missed 
the car. Flisimiiff aleo esaid thet he had 39 erpleyes working fer 
bs in the saloon end the gabaret hick was renning Ln commeet ion 
with it; thet the menogrem on the enay was net Y, He, Get TT. Tp; that 
he Wan commonly Knows sa foamy These, «nies was ble orefeseicnal 
meme unier which he ran the saleom and ¢acare$; that LiitebedeLi 
faa the emly onc ef his omleyes whe took carve af the sary that he 
waehe? it and cleaned 1t ani took care ef 1% in the garage, sad bee 
sides that worked in the eabaret. 

Pasintuifi wae afterwarie celled as s witness by the fm» 
feniant under section 33 of the Aunicipal Oguri act, and teeti Led 
that an empleye nened Hirech wight have ridden in Ris sutonebile 
semetines, but he did not have anything t« d» vith it; that pisine 
tiff 41a not know where Hiltebede1i was at the present tine, and 
het met seen ale fer w yeardand a bulf er wore, awl had net sent 
any Bord to him avout Kis appearance as a wikeess ou the tviak. 

Taie evidence ef plaietiff is not contradicted in any waye The 
defeniant offered me evidence, Apyéliaut siteu the case of Asgeag 
Gity Hegek gute ce. +. Sld Colony ins. Se., 174 3. “. 193, cad eays 
thie evidenee is ineuvficlent to sustain the finding thet the cue 


temptile wae steien by scee out not in the employment, cta., of 
Slaintiff, Bet we think (aseeming thet the evidence here is net 


of greater vweieht than wan the evidence subsdited in the case 


eited) it hardly eustuime the point wate, In thal ease there vas 
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a trial by Jury ond the sourt instructed the jury to find for 
the phalatif?’ en evidence songohmt, shud Lor te that which the 
plaintiff gives here. The apocliate tribunal heid thie eax 
error, smi that the iseues showld hove been subaiticd ta the 
jury, whieh might have found either for or against the plaine 
tiff. in the instant cage the finding ef the ecurt takes the 
plage of the verdict of the Jury, ant the question before us is 
whether the finding io se ¢leariy and sanifeatiy sgainat the 
weight ef the evidanee that it sught te be met sezide, “e dn not 
think we oun «o find, ner that the proof that the sutomobile 
was @telen by eome ane other than plaintiff's oomleye reste 
upon a presueplion, based ween another oresuwipt ion. 

i@ 46 the sentention of the eupellest that the 
plaintiff failed te farndeh eworn proof of less te defendant, 
which by the terss ef the aolicy was aade a conditien sprees ont 
te recovery, the evidence ehews that ou Sevternber ih the de. 
fendent *rote te plsintifY stating that it oncioaed a resort of 
teteal theft blank, whieh it asked bis te Fil) owt wiih the 
necessary inforustion and sign om affidavit befere a notary 
public amd return af spen aw posaivle. He fliled out this 
Plonk and srore to it on the With dey of Geptewber, 1919, ond 
Peterned it to the defendant, “ho retained the aame withoat 
ebjevtion. *e think that further preofa of less were thereby 
Waived. Atigntig ing. Gg. ve Brizht, 22 114., 462; Phoenix 
Ange 2g. ve Eekt By. Ya. of Uhtoaes, 192 I11., 35; otgener 
¥. Maxyland Yoter Gar ing. Ge., 887 121., 204, 

As te the ¢entention that the oereef 414 not matain 
the amount of dasagee, 1t eeens that the policy im questlen ape 
eificaliy states that the agreed value of the witempbile is 
$2,050. A poliey with the sane provision wae construed by this 
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gvart in C'uonmer ve Baryland Soter Yar ing. Gos, 221 114. app. 
649; ami the judguent ef thie court holding the valuation of the 
guntract cunclusive Waa affirmed by the Supreme Court in 267 
Tlie, M4. Yo think unser the facte arnt in view of the law an 
there stated, the court (44 pet err in seewsment ef dmaagea. 
The Judcmrnt is af fi rned, 
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UR, TWEVIGECATCHETT DELIVERED THE GPTNTOW oF HE covRT, 


This is on append by the defendant below fron a 
guaguent in favor of the plaintiff lu the sum of $9,900, entered 
upon the vardist of a jury, motions for a new trial and im arrest 
ef judguent having been evereruled, he schion wae in trespass on 
the esee en promises, fhe 4telaration ia im three ecunte. In 
the first count plaintiff alioager thet on Auguet Li, le, “at 
the county aforesaid," the defendant was indebted to the glaine 
tiff in the eum of $2,590 for money received for oy to the use 
ef the plaintiff and eat hia request, and that being eo indebted 
the defendant promised to pay whon requested, whieh he had refused 
to 46, The second court aliaged thet at the eume time ant place 
the defendant wae indebted fer the eame amount, for money lent 
and a@vanced at his request, aod that, being there indebted, he 
premised te pay. In the third count it is alliage that at the 
Same time and plsce the plaintiff paid and aiivanced te the dee 
ferdant, at his request, the gum of $2,500, which the defendant 
agreed to repay; "nevertheless, defendant, not regarding his said 
severxal promises, but contriving to deacive and defrasd the ¢lain- 
tif? in thie tebalf, haw wet paid the satd oom of woney vith ine 
terest thereon, or any part thereof,te the plaintiff, but has 
whelly meglected ani refused and still dees negleet and refuse se 
to de, to the damage ef the plaintiff in the eum ef $2,900, and 
therefore he byings bie sait,* 
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To the declaration ia attached an affidavit of plaine 
tiff whieh alleges that there fs due ta him, ofter allowing ell 
deductions anil offeeta, the aus of $2,554.18, Te this deeloration 
the defendant filed a ples of nomeassumpsit and an affidavit stating 
that hie defense was, “fheat the plaintiff did mot iend any meney to 
this defendant, and that this defesdant did not at ony tine re- 
ceive any seney belorging to or for the uss of the plaintafy,* 

There is Littie conflict in the evidence, whieh tends 
to shew the following facts: fhe plaintiff in May and Auguat, 
1919, lived at 7650 dremmmed averme, Chieags, ond wes a laborer 
fex the Tilinsis Steel Coupany, aliseugh at that paurtiqular time 
acing what he «alle a “gardeoing business" for traus iroe, fe is 
@ native of Russian feland,and sis wife and facily were there. ie 
he@ been in thie country about sla years, and at this time decired 
te return te his netive country, which had then passed under the 
gentrel of the Republic ef Poland, The defendant, Eraslawshy, wes 
@ broker conducting a tasiness at So. 1%) North Yelle strwet in 
Chicago, snd held licenses so ta do from the United “tater Government 
anc the City of Chicage. Ee seuns te have sarrled on at least 2 
part of hie business at Bo. 16) North Yelle atreet under the name 
of “Pussian Auerican Durem.* At the game places was the main of} 
fice of « privste bark conducted by bim under the nome of the 
"Russian Bank in Chicago, Breslaweky = Co., Sarkers,* fe also deak 
in foreign exchange, an’ in connection with that business expleyed 
one Selemen Joaner. 

May & 1938, plaimtiff went te thesffice st Fells 
street for the purpese of securing a passport, and ut that time he 
paid to the defendant $35,06, for which defendant gave him a re- 
@sipt, “Account ef deposit for transportation to Poland,* signed 
“Russian American Bureau, %. Braslawsky, per T. ¥.* ny 24, 2919, 
Plaintiff agaim vielted the defendant's ploee ef misiness and at 
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that time peld 22.00, for which he received a receipt stating that 
it was for “secaunt of affidavits and identification preef," This 
receipt akee was signed “Kuselan american Bureau, “. Braslawseky, 
per t. *.* ami was stamped “ihissian Ancri¢an Durem, PALO,” 

Gctober 30, 1819, pluintiff made out an application 
te the Gensulsate Ganersal of the Nepublic ef Poland at Hew York 
for a passgort, and this application is attested by the defemiant, 
with Solemon Jenmer,aa witnesses, ani purports te be agknowiedged 
before Sophia Vyseczenska, « notary public, whe wae then in the 
employ of the defendant. There was considerable delay in eacu ring 
the pasovert. 

Plaintiff bad on depecit with the ttony Ielend Traet 
& Savings Bank in Chieage the mum of $2,500, Argust 1} 191¢, as 
he testifies, at the request of the dufendant, and se is afmitted, 
he went te the Stony felant bank nocompa ded by Solomon Jenner, 
and a @sahier'ts cheek was there dram seninet bis secount, payable 
te the order of Pragiavaky & Gompany, fer the eum of 92,560, and 
this cheek wan delivered to Braslawexg & Go., whe endorsed the sane 
te the order of the Continental & Cemmersial Watione! Bank, and 
the sume was pald by the Stony iwlend Hank on Auguat 25, 19. Gn 
the same dote defendant delivered te plaintiff book a. am, 
vupen the bagk of which appears the atatement, "Aussian Sank in 
Chicago, Sraslawaky 4 Co., Bankers, Main Office 160 Werth Wells 
treet. French 706 Yost 13th streat, Chicago, Illincis.* On the 
inner page is the following: “Christian Chansy Sook 9039, Drase 
lewaky & Ce., Bankere. All our deposits are made gubjeet te the 
laws of this Sank. 


Date | . Vithdrawele Bepesits Palance 
August Lith,1919. Rubleg-+-~-~-a016, 600 14, 600." 


This bock waa kept by plaintiff and produced ty hin 
upon the trial ef the cause, 
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Plaintiff testifies that at one time when he wart to 
the office of defendant, he inquired about the vasaport; that dee 
fewiant said he could get it maybe in a couple of days d+ a couple 
ef weeks, and said further, *You had better change your aonsy, 
money goes up.® Plaintiffe testifies, “2 did not have any idea 
at eli about changing the money before that time. He brought up 
the question of meney when he sald, “hetter change your money. ' 

- Zt said, ‘2 got no money with me, I canmet ehange 1t.' I told him 
ay money wae in the Stony igland Trust & Savings Sank. He anid, 
"J will aend ay sam along with you te the bank and you eeme back 
with hie.’ He sent a san with oc te my house to get my check 
beok and I tock a cheek out of the book.’ ** That ie al. the cone 
versation I had with ir, Urasleawesy et that time,* Plaintiff 
further says that he delivered the cheek te Ur. brasloweky's 

man, Who took it alemg; that he, plaintiff, then wont with bim te 
Braslewaky'e office and that he had no conversation with Braslave 
sky at his of fide at that time; that after a couple ef months he 
again went to see about the peasoort, ami was teld that it hed met 
yet come, that he would have to wait » year before he eould get 
it; that he then asked about the money and said, “The money is no 
goed any more," to which defemiant replied, "The money is all 
vight, the mency will be ali right after o eaupie ef years." 

Plaintiff saya that he again went te defendant after 
@ couple of monthe and asked him about the paseport; that defendant 
@aid be did set get it, ani plaintiff says that he agein teld tia 
about the coney, that the money was ne goed becuse "the Russian 
country was breke,* ond defeniant said, "That i#@ all right, you 
@id vight to change it;" thet a couple ef sonthe later he again 
inquired about the passport and defendant said, "You get it, you 
get it." Plaintiff asys that at that time he tolA the defendant 
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“to give me different money, | wanted American money. He aaid, 
'I garmot give yeu any mere then $250,'" and that at mo time 
ai4 he give to plaintiff or show pisintiff any rubles, 

Gm erceseexauinsation plaintiff sdeitted that he had 
aphed defendant ebout Gersan sarke, how much he would exchange Tor 
German marke; he adaitted that he speaks und reade Getmmn, 

Mies ¥yseerenska for the defarniant testified te a cone 
versation which plaintiff had with her, dm which he anid, *"De you 
think I will be able te use Auesian rubles there¥* 1 said, "Yes, 
certainly you wil} be able te use Russian mibles there, becsase 
for ea long time they will be in cireslstien in that prevince.' He 
said, ‘Then i will vertainly kave to change to rubles, '* 

f¢auer gays that ke went eLih plaintdzf to the Story 
island bank; that pleiwtiff sent a withdrewal glip through end 
thet, as they came back, plaintiff teld him he hed puxghased eos 
rubles “from us," told hin the rate he had paid, and asked the 
epinion ef the witness as to weether he had paid ten much, te 
which witness replied, “Ii was cur selling rate at that tias.* 

Defendant saye that oclaintiff toid him that he wanted 
to buy rubles and asked if he aould heva the rubles right sway; 
that he told him that he could have them at any time that he 
wauted them, and asked hia whether he warted to purchase the 
rubles in August when he wan net going, to whick the plaintiff 
replied “yea,* ani he alse says that plaintiff said te hia, 

“I better Leave the rublea fer axnfe keeping with you until I om 
ready tc co, then 1 have my pase book, then I will call at your 
effies ani teke my Kuasian rubles;" eo I wan agreesble, end said, 
"You can Leave 14 for safe keeping,’ snd gave him e« savings book 
for thie purcese, thet we have on his segcunt 16,600 rublea. Then 


I sent sy man owt. That traneaction, that conversation which 1 
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have Just related concerned the transaetian following August llth, 
when thie check wae brought back by Yr. Jamser,* 

identifying a pana book fer 14,00 rublew® produced 
by plaintiff, defendant said, "The book ia @ page book by and from 
Sruslaweky & Company to Christian Chaney. At ths time when the 
nenty Yas gollected, we head iemed him » book fer 16,600 rublas, 
ami teld him any time he wante he car slevays have the <oney." 

AS the glose of all the evidence defendant made a mie 
tien that the jury be instructed to fimit far the defentant, which 
weotion wae over=ruled en? the vewlict returned upon which Judemcnt 
Wae entere’, a motion in arrest of Judgeant huving been over-ruled, 

Defendant urges that the court erred in denying the 
wmetion in arrest of judgeext, becaure of a aianomer of the dofende 
ant. The declaration a6 filed compiained ef Viavinir Sraelawaky, 
deing business aa Dresloweky & Company, and cusuene iawmed against 
defeniart by that nexe, ani the return of the sheriff corregnonia 
with the mancens, Defendant filed « slem antitied as folleawss 
*Sugent Sraslawaky, doing business ag Branlawsky & Company, x 
revacusly med af Viewinir drasluesky vr. Christian Chaney.” This 
plea etetes, *And the deferiant Bugene Eraglarsky, «°°** Rde ate 
teoruey, somes," gic. After the eantey of the Judgment, on motion 
of the plaintiff’, leave wae given to mend the declaration on ite 
feos by substituting "“Bugene Braelawsky* fm glace of "“Vievledr 
Braglewaky,* o party defendant, ont the fudgoont was amended te 
eorrecpend with the declaration im that reencat. “e de sot think 
there is any merit in this centention of apgoeliont. In the first 
place, beenuse the defeqt was waived by a plea to the merite. 3% 
Gye. 737; ani in the second plese, because the Judgment was anend- 
able in thie respect either during or after the term, Frink y¥. 
Sehroyer, 18 111., 416. 


Avp@liant further argues that an the undisouted ovie 
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denge the metion for a dirscted verdict should hove been given, 
wut we think there was come evidence which required the cause to 
be eubaitted to the jury. 

it is not argued that the fury wae erreneously ine 
Structed, ner that there wae any error on. the rulinge of the court 
om the adaission or exclusion of evidence, Gut 1% ta aroned that 
as the verdiet was againet the manifest preponderance of the vie 
' dence, it should have been set aside ani a new trial granted. If 
must be aduitted that the evidence im the reverd se te the avtwuak 
transaction is seagre and unnali ef actery. 

Aopelled maggeste that the judisent sey be Juetified 
wn the theorythat the astual agreesent wae that the exchance of 
plaintigi'a United States money for rubles would be conswcabed 
eniy in case glaintif{£'s paseport waa obtained, That might be a 
Feagonabie and probable eonatructian ef the whole transaction, aa 
defenmiant would have ne use for the rubles wnlensa the yoesspert 
Wae obteined. Thie theory le alag cengigtent with the siatement 
of the defendant that he to1d plaimtiff he eonle have hie seney 
*eny time, * 

appeliece further guggests that the verdiet may be 
justified under the evidence wwe the theory that defendant was 
acting in a fiduclary capacity and as agent for plaintifyY, There 
is soue evidenee indicating that the plolmtiff hed imperf act 
kneviedge of cur Language and customs, although the erisence fa 
not ¢o glear ae it might be upon that point. He undoubtedly az 
ployed defendant as hig agent with reference to the Journey he 
wae about te make, The evidence ales tants to shew that he 
welled on the stateeentsa ef deferdant and defendant's empleyes 
in tate transaction. It is aleo fair to infer from the evidence 
that the defendant had full knowledge in ail thene matters, ond 
the evidence tenée io shew that while aating as plaintiff's agent 
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he put over @ transaation vith slaintiff whervby he secured 02, SOO 
for that which begaxe worthless, Sut these and ether theories, 
Which there is suse evidence tending to sustain, are wholly ine 
eonsistent with the statesents whies the viiresass fer defendant 
teatify plaintiff made in connection with the transaction, and 
woleh ho wag net called on in rebuttal to deny. This may heve 
bean an inadvertence, but we ara obliged to decide the cause here 
upon the record; and with theae stataments savor to by umimpeached 
witnesses and uncontradicted, we are obliged on the reeord te 
wold, with eoua reluetance, that the verdict is munifestly sgainat 
the weight of the evidence. Yor this raasen the judemert is re- 
versed ani the qwase remanded for a new trial. 

REVERGED AND REAARDED, 


Hesurely, », Vey and BDewer , a Snes, 
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V@. \ f } MUWICIPAL COURT 
\ f oF cxiesoo. 
SILLIAK FADDSLL, \ é } 
JOHN BURKHALTER, at 
K. W. JACKSON end 
THOMAS KeCURDY, ‘ 
Appeli¢ese j 


BA. JUSTICES BATCEDTT DNLIVERSD THE OPINION OF THE cousT. 


in this cxse the appeliant, whe was plaintiff in the 
trial court, breught an ection in fercible detainer to rm cever 
pessecsion of certain premises situated im the Sity of Chicage 
and County of Cock. ‘The defendants were sppellees Silliam 
Yaddell, Jehn furkhelter, K. &@. Jucksen and Themes HeCurdy. 
The cause was tried by the court without a jary. The oourt 
found the defendants not guilty, denied plaintirf's motion for 
& mew trial and in arrest of judgment, and entered Judgment for 
defendants on the findings 

The eotion of the plaintiff was banned on subdivision 
6 of sceetion 2, shapter 67 of the statutes of Illineie, Cahili’s 
Rey. tat. 1921, B. 1123, which previdee in substance that a 
Plaintiff entitied te the posseasion of lands er tenements may 
recover the same when the lands or tenements have teen conveyed 
by spy grentor in pesvemeion or sold under the judgment or 
deeres Of emy court in this State, or by virtue ef any sale or 
amy Mortgage or deci of trust contained, and the grantor in 
Poocsescion or party te such judgment of decree or to such 
mortgage or decd of trust, after the expiration of the time of 
fegemption, when redemption is siliewed by law, refuees or 
neglects to surrender passession thereof after demand in writing 


by the person entitied therete or his sgent. 
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The facts in evidence are practically undisputed, 
The defendant William Waddell was in possession of the premises 
through the other defendants, who were his tenants from month 
to month, and demand for possession was made upon all of them. 
The title to the premises was originally in James L. Clay and 
Sarah =. Clay. By a deed dated June 1, 1916, and recorded June 
5, 1916, they (James L. and Sarah) purported to convey the 
premises in question to one Edward Clay, Jr. Thereafter on 
August 9, 1916, a judgment by confession was entered in the 
Circuit Court of Cook County, in faver of Neva A. Deffler and 
against said James L. Clay and Sarah 8. Clay for the sum of 
$5,306.86. 

Edward Clay seld the property to the defendent ‘Yaddell, 
There seems to be some obscurity as to the exact date, but he 
made an initial payment of $300 on the purchase price, which was 
$3150, and alse teok possession. Other payments were thereafter 
made and an instrument purperting to be a deed from Edward Clay 
to William Waddell wss recorded in the recerder's office of Cook 
County on August 22, 1916, On November 2, 1916, a creditor's 
bill was filed by complainant in the Superier Court of Cook 
County, which bill was based upon the judgment of sugust 9the 
She made defendants therete said Jemes L. Clay, »arah BH. Clay 
and Edward Clay, Jr. <A decree was entered on March 18, 1918, by 
which the deed from James L. Clay and Sarah =. Clay to Edward 
Clay was set aside, and it was further directed that the premises 
should be cold and execution issue on the judgment against James 
L. and Sarah ©. Clay. ‘The premises were sold under the 
execution, and the sheriff's deed was issued to the appellant, 

fhe decree upon the oreditor's bill does net refer 


to the purperted deed to Yilliom Yaddell, nor dees it assume 
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te pass upon his richts er the rights of defendant's tenants 
holding under him, 

The plaintiff objected to the introduction in evidence 
of the purported deed from Edward Clay, Jr. to “Yilliem Yaddell, 
but as the evidenee shows that Yaddell was in posseasion prior 
te the filing of the creditor's bill under a contract of pure 
ehase on which he had made substantial paynonte/ this was im- 
material. 

The appellant insists that upon introducing in 
evidence the judgment and the deeree and showing a sale theree 
under, amd that the time for redemption from such sale had 
expired, and that demand in writing for possession was made upon 
the defendants and that they had refused te surrender the 
premises, a prima fecie case was mace out under the statute, 
fo so construe the statute would require that we disregard the 
meaning of the phrase “or party to such judgment or decree.” 

As we read the statute the demand is unavailing unless the 
party wpon whom the demand is made is « party to the judgment 
or decree, otherwise, os appellee points out, the effect of the 
statute would be to make it possible that a person might be 
dispossessed of any land belonging to him, although there had 
been no proceeding by which the rights of the parties had 

been adjudicated > 

Appellant says that if Hdwerd Clay, Jr. had been 
in possession of the premises during this equitable proceeding, 
and had remained in possession after the sale of the premises, 
he could have been ousted therefrom in this ection, and thst 
the defendant Waddell and these helding under him stend in the 
shoes of Bdward Clay, Jro, and are in no better or more 
favorable position than he would be if he were himself the 
party defendant. ve do not think that this contention can be 


sustained for the reason that when James L. Clay and Sarah %o 
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Clay conveyed the premises in question to Edward Clay on June l, 
3916, the judgment against the grentere hed not been taken, ond 
the grentee therefore took the title free and clexr of the Lien 
of the judgment. Union N. Sank v. Lane, 177 Ill. 174. 

While it is true thet that deed was ofterwards set 
aside upon a finding by the chaneery court that the came ena 
made in frend of the grantors’ creditors, nevertheless, the title 
thus placed in Mdward Clay had been by him conveyed te “Llliem 
Waddell prier to the entry of the deeree, and that decree did net 
attempt to adjudieaste “{iidem “sddeli's rights in the premises. 

The general rule is, undoubtedly, ac stated im 2 Blaek 
on Judgments, >. 717, "It is a universal rule thy t all whe sre 
neither parties to « judgment ner privies to such parties, «re 
wholly free from the estoppel of the judgsent;” as wos said in 
the fuchess of Kingston's cave, 2 How St. Tr. p. 355. “What 
hee been said «t the bar is certninmly true ac a generes) principle, 
that a transaction between twee parties in a judicial proceeding 
sught net to be binding upon « third, for it would be unjust te 
bind eny person whe could not be admitte’ to make a defense er to 
examine witnesses, or to aprenl from a judgment he might think 
erroneous." 

the same rule is alse laid dewn in 25 Cye, 1257, where 
the suther says a judgment in an xction respecting resl preperty 
or title or rights thereta against « granter ef such property is 
binding on his grentors, provided the latter acquired his interest 
after the institution ef the cuit or after the judgment was 
rendered, but not where the rights of the grantee vested before 
the commencement of the action, unlese he is made o party 
thereto. 

Appeliant relies upon two caves, Jackson v. Yarren, 
$2 121. 331 and Riese v. Brown, 77 111, 549. Nedther case, we think, 
susteins her contention, In Jxckeom v. Jarren, thie section of the 
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fercible entry ond detainer statute is construed , and it is 
asiéd thet it is so remedial statute and sheuld be comstrued in a 
liberal manner. ‘Sit the point there decided was omly thet a 
purchaser pendente lite is bound by a deeree. In Rice v. Brown, 
supra, it appeored thet ane Fills was indebted to a man nomed 
Brown, ani executed certain trust decde to secure the payment 
ef his notes for thet debt. The trust deads gave power to 
Brewn, in case of defanlt, to s@1i1 these lands. Upon default, 
a suit im equity was begun and a decree was entered and the 
‘property sold. Rice was not made a narty te the fereclomre 
preceedinga. It was contended in that ceve that Mice was net 
bound by the decree, tut the curt held, that elthough not 
named «8 a defendant, he wen bound by the deeree because he was 
in possession under Mills, whe wee maker ef the deeds of trast. 
There is # clear distinction between that eaee and this one. 
Rice there took hie title subject te the lien ef the mortgage. 
Waddell did not texe hie title subject to the lien ef the judge 
ment. If Yaddeli het pureh: sed the premises here in controversy 
from James L. Clay and Jareh ©. Clay sfter the judgment hed 
become eo lien on the property, the cases would be analegous. 
The precisa question has, we think, often been pasved 
on by this court. Thue in Hicholsen v. salker, 4 111. App. 404, 
which «=a 4 case brought under this secticn of the statute, we 
said: "The plaintiff's right to the posseesion of the premises, 
where the defendant in exemition is alse the defendant in the 
action of forcible keskdaas, tally evtablished by the introduction 
im evidence of the judgment, execution, sale thereunder and 
sheriff's deed. But where the defendant in the action is a 
stranger te the judgment, it is apprehended thet it must be 
thewn thet the perty in possession holds the premises in sube- 
Ordination te the title or pousencien of the judgment debter and 
that his right te the pesseesion was scouired by him subsequent 
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te the lien ef the judgment upon which the premises were sold." 
And in Kingsbury v. Perking, 15 Ik]. App. 740, we said; “An 
agtion of forcible detainer under this specifiention of gaid 
6th eleuge lies only ageinst ‘*s party to such judgment or decree; * 
the parties te the judgment would include only those agninet whom 
it was recovered, and these who were bound by it. He privity of 
entete in chow to exiet between appellieews and the judgment 
debter, and even if thet were sr sould be asiumeod, Lt does net 
appeer their possession is in suberdination te the titie ar right 
ef pessession of appellent.* ‘This language fits the facts of 
this case. 

The Judgment of the trial aourt was right ané 


it ie affirmed. 
APPIRMED 


Nesurely, °. Je, and lever; J., concur. 
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ma, JusTic# warcunrt DALIVERSS THA GPINTION OF VHS COURT. 

the plaintiffs belew ara appellees in this court. 
They filed @ Stielemmt of claim agsinet the defendant appellant, 
in which they claim danages in the sus ef 51942.56 by reason off 
the default of 7, A. Garpenter & Ce. under an agreement sede by 
eaia eampany with plaintifYs, whereby it agreed te deliver te 
Plaintiffs vertain teole and sulerisie, The defentani esecuted 
and delivered a bend, in aut by whieh it agreed te guarantee the 
delivery of these goode by I, A, Gurponter 2 Ge, agoording te the 
eontract. CGoples of the tend sued en were attached tc tha ptatce 
ment of claim and ande a part of it, 

The affidavit of serite denied that defendant had 
undertaken te indecnify the plaintiffs from less by reason of 
any default of F, A. Garpenter & oo., but adudttied thet it data 
become surety on ¢ertain bende running to the Meacow Autosobile 
Worke,@ corcveration, o& it wes led te beliewe, It further cet 
wp that Lie princigal had antored inte certain contracts vith 
the Resces Automobile Yerkes on er about December 12, 19145, to 
fernish materisle and equipment for auteneblies in tre lets or 
orders; that these contrasts amcunted in maney to about 337,006; 
that the Moseew Autesebile Yorke refused to earry out Lte part 
of gait contract and refused te iake and pay for the saterials 
eontracte? for, and that ite eald principal wes thereby danaced 





















i pa i Ris, 
t a i 
‘ 
w 


YEO .A.1 0S 
TE ent Ret 
ORENSTEIN ; 






cen ‘2 av , hy’ = Pe ore ee if i a a 
a a soatdi WOON RK Re peonbons 


‘ stent tneeh 





w shee deeming Stier sit  otongied oh “ te th << . 

e@ twerdted of homras ok waonode obhatadate pate easii 
“hodenoue dria been teh alt sais trodea bane ‘nhowt alan a = ne 
rly seditecenim of boone a2 rtokow vw Das mh hoot « Beneehiol tin 
oat oe- ‘galdwnane «08 Toten gat at od, oi “ad wboog eves 30 : large 
wih bait ait a vovion tie omieer oe ) are aoe oa? es 6 sot i 


Suva peane ted dati tee et aero ta  eonabiit iat ie 
te anesos Qt wnat wah ebb alg galt Piheonieed oF pi | 
tele 0 fat “hobakaba eat io 6 sen a Aske § 


tea ected ” tebind “ et sae i as fed 
wien asumtanen laden wack Seandinn seat ‘ spar nes 
ae — et oss tapos cm #0 _— ots 





ra 0a ins 8. a yom ee asi M _, i 
sate os 0 Saco oe cei ste 


te the anount ef $10,006, om? bad a claim for thet adount agcainet 
the Heseow Automobile Yerrs, ehick defeniant in thie progending 
had a right to set off ageinst the desoud of the glaintifis, and 
pleeded the same as a defense, Ab the contusion of plaintir¢s' 
evicence the court derided a motion by feferwlani for « voardiet 
in die behalf, end granted a motion by plaintiffs ta instruct 
the jury to return « verdict fer the plaintifin and aseess 
the dasuges at the qua of $1949.80, Setlons for a new trial and 
in urrest were orer-ruled and Judasent entered an the verdict, 
fhe evidunes tewied te ater that plaintiffs, the 
Moesow Antomebkile Yorks, was a cogartuership, corneisting ef aps 
pelieca, The appellant eentemis that the fond which (t «xeeuted 
and delivered ran to the Autanebile Yorke, a corseration, end 
4t ie mot, for that reason, Liabie te the ceportnership, ineswer 
ae the bend 4id net run te 44. Ye are cited te a nurber of cores 
Belding that a firm or aesecitation whieh gornduct#a bualnesa trans. 
actions under e nawe Lowerting thai it i9 « sopurinership ie ea. 
tepped a6 sguingsh such poreone t0 severt ite eorverate eat etience. 
We do net think there ie any evideroe from whieh a jury cowld 
Foasonably find that plaintiffs reprceente4d themselves io be a 
gorperation, The Longuage of the bond ie, “That we, F, A. Gare 
penter & Co., Ine., an Tilinsis Corporation of Ghisago, lliiveia, 
as orineipal *#*8* are held and firsly bound unto the Mosgeow Aue 
tomeblie fexke of Boscow, usein, ite sccetenorm and assignee 
The senmiition of the above ebligetion is much that if the said 
FP. Ae Carpenter & Co,, Inc., which has entered inte 2 eertein 
sontract hereby wade w part herwef, with the Moscow Automebiia 
Worke*+e* ghell in tue course, sake, delivery of such equipuunt 
acoording te the provisions of seid centract, ant shell Indewnity 
and save and hold Nameless tha anid Moecow Automevile Works, ite 


sueccessere and avelgns, from any ani ali lees *<** 
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ausikays tnacen sachs qikh wiate a feank are 190,088 % roe om ” 
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e do net see snything in tide Language whieh anvunte 
to @ representation that the Automobile Forks Ls a weroc rations 
The pronoun "Lie" might very pxomerly refer to a expartuerehip 
as ite antacedent. oo, also, might a copertnarshtip se wel) as 
a corporation be said te have "Lawful rasreaantativas, waccassers 
ané auzigne.* 

appollart aloe refers to a Letter by plaintiffs, 
@ated January 6th, which says, “Ye referred (he watter ta our 
boart of dirsateors st Fegseow,” saat £6 te enid thst this amounts 
to a resresentation that the censern was a corceration, 1% 

G@oe¢ not appear, however, thai tiie letter was relied woon ty 
the defendant ia the making af the cortvuct. 

¥@ think the uge of the mame "Nemec Autowebile 
Worke* is jut as appropriate ta dogigneta «a sovartuarship ae 
it would be to designate a aoroerstion; that there ie au evitense 
that the defendant was in any way deceived in this reayewt, and 
that the peint cannet therefore be gueisined, 

The substantial defense sought to be intervesed wae 
that the plaintiffs had given certain other orders fer acods te 
the F, a. Gurponter & Co., ond had efterwarde wronwPully cance lied 
the orders, whereby *, A. Carpenter & Co. wee danscel in excess 
of the ancunt of plaintiffat claims. These wmpeaed exders, 1% 
appears, were thought te have been civen by one Droxeau, ani 
plaintiffs conten? that there is ne evidence tanding to show 
thet Srozea hed any authority to give the orders, while dew 
femiant contends that there wae at laast suificieat evideno te 
ge to the jury en this esint, Yhether there was or not, ve think 
it umnesesaery to decide, ae the offset clearly eonld not be 
allewed far other reasons. in the firet piase, that right of 
a@tion, if it existed, was in F. A. Carpenter & Co., net in 
the defendant, and it ie the general rule thet a surety, in the 






wanes kee te saad ae sabi oom Fein oh oe Serer 

steed tern sienee & be pula su sera 356 why sul woiteds : . 
alduaertenae® ce RRO ARM A yore sift ol ; ai . 
8a Sew we. peieronmnane a Pac sonke, coll af ; 







eiininene ante ‘pets les wt th one em _evetornih tangd 












; adheres eas “8 gubiion ests ab aes het 
| Attvexcteh weenei” same gelh bo ose oat wabite or hag 
aie s shew Ae. 8 S2emp2oob ae so tuaerees ai | 





senna to: es ecetenada phir eat 
hi xa Sengangdet od ot egsooe soceta, Kal santas ot singh 
. we thoy ~o% puatea aeihte. whedon meri bat att ; te , 
mucins cme nance abesacare fr bore 308. a see ares 
peers oF feesnealy lad ott andemnett a “A * a a 
AE tenes iarewengoa pana? snatoty ‘e¥iitatete 19 setretins 
eg dente. oe Se mors sae read of equa wise hs: 
wana eee inal hid we ak unt ieete Aaeinses ; 
— wnat yeaa ath foie) oe wees we 0 tet tha 





ath ies con ah 4 tote call lt wt 2 on bes 





absence of an asvignnent, may noi est of f a right ef action bee 
longing to the insured. Qeafi v. Kahy, 19 011. aon. 498. In 
the eeeond plas@, this allaged right of action was fox unli~ 
quidated damages, which 14 ig clear, we think, could not be set 
off by the ineurer in an action upen the bend, the contracts 
being entirely seperate and diatinet frou the contrast upon 
whieh the auit was brought. Ulnuse v. Bullock Printing Press te., 
118 i11., 612; furnbyld dolce Lbe. Go. v. Chigngs Lauber & Goad 
See, 182 ili, app. 347, Grats v. Babe, wuprg. 

The judgment of the Bunie¢ipsli court ie af timed, 
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Regurely,?. J., and Dever, 7., concur, 
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Yhie te as aopenl by the defendant below fros a judge 
wemt Sor the plaintiff in the mus of 9144) entered upen the verdiet 
of « Jury after a notion by defendant fer a new trial had been over« 
ruled. 

Plaintiff's atetenest ef claim way based on thatew dite 
ferent alleged orders for luxhber given By plaintiff te deformiant, 
and which 1t was elleged the defendant accepted, but aftereaurda 
feiled and refused te deliver the lumber as agreod, One of these 
oréere was Yo. $056 for tro care of 4/4 let and “nd aap gue lu wer 
at $44 a thousand feet. Thies order was placed May 24, 1025. om 
the aaee day order fe, 8067 for one car of 5/4 Ist ani Sad sap 
gum lowber at $42 a thousand feet was given. Flaintiff ales claimed 
acetetance by defendant of aother erder, fo. S604, om October 28, 
1919, for ons cer let and 2nd sap que lusber at 960 «& thousond feet. 

4a to oxdere Now, 6054 and BUSY the affidavit of merits 
adudtted that defeniant received and aecepted tha care,but eald that 
on June 14, 1919, the defeniamt delivered te the plaintiff 19,543 
feet of the lueher ordere@; that under the rules and practices of 
the lumber trade and ef the Rational Hardwood Iaawher Association, 
wheae rulea and regulations govern the luuher trate, the delivery 
@f thie avount ef lusber was equivalent te the delivery of tee cars 


ami not ome car, becauee the sentents of one cur, aecording to the 
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practice and custom é the launder trade, russ from eight to ten 
thousand feet of luxber; that at the time of such shipment freight 
care of a11 capmeitica were being used by the railroad Linea in 
the middle weet, and that the Pratghi car in whieh thie shipment 
of Jume 14, 1019, war loaded wae of double the savamity of the 
ordinary freight car for ludber shigoing ourseses, and that there. 
by defeuntant discharged Lie obligation unmier order Mp, 8056 for 
two cars of sap gum lwaber, fia. 

As to order Bo, SOS?, the affiderit ef merlie sets 
up that this erder wee agcepted without the avecification ef any 
definite time for shipwent; that the gleinii?? knew at the tine 
that seid erder vac given that the defeniantiwas opversting a miit 
for the manufacture of said aap gum lumber fa the State of Loula- 
ioua,and knew that eaid will was in prowess ef construction, anid 
that the time of ahipment depenied apon the ability ef the dofernto 
ant to sarmufaecture said lesber in said mill ond Mhip the same; the 
the deferdant had a reasonable time after May 4, fl’, in view of 
all the facta and clrounstances, te delivery the eald ear ef 5/4 sup 
gum lumber to the plaintiff, ani the plaintiff had mo right te de 
mand the fomediate delivery of said lumber; that in the year oie 
the rainfahi in the otote of Loulalane waa double the normal radne 
fall, and that after Hay M4, 1019, the ruinfell near the mili of 
the defemiant in Loulaianea amounted t¢ 166 inches fer the year 
1919, «se against 57 inches of average reinfeil in eald territery 
during a year; that by veneon of the exeossive rainfall 1¢ beemss 
dimpeasible for the defendant te preeere freight ears ani eperate 
Ate fill se ae to auwmfacture, lod and ship the luwher in ques. 
tien, and that these fugte required the glaintiff to give the dee- 
feniant a reasonable time after theese difficulties were overcome 
in erder te deliver ooid lusber; that in August, 1910,defeniant 
beliewed £¢ would te in « position te ship said cor of luxber 
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within the following elaty days, but that it became impvcalvle for 
the defandant eo to do by reason of the eomlitions aformunidy that 
by September @, 11s, it Sad become impoasible, for the sume 
ressens, for the defendant te got ite sili in operation; that in 
Gstoder, 1919, dafendant believed thai bt gould wake said ahine 
ment of lwater between the Let and Lith of Hovember, bet thet it 
then sleo beecaxe Likewine iwpossible te ship said lusber, 

As to erder Ne, R300, the affidavit of merite alleged 
that the plaintiff did met waxe any ouch eentraet, but said that 
the plaintiff telephoned to the defeacdunt ooneerning muah en ore 
der, ani that the defendant wrote the plaintifi em Usteber 24, 
I91e, requesting the pleimtify to send the defendant the formal 
erder, which feral erder the defendant never reaeived. The aie 
fidevit ef serita aleo set up foste fending to whee het the 

* amount ef daneges,if any, wae lees than Glaimed by plainwit?, and 
alleged that the sult wae oreuvturely brought, At the clace of 
the evidenee fer the plaintiff and befere the introduction ef any 
@vidence by the defendant, the court, on motion of the pluintiff, 
entered an order, evidently fellowing the practice snoreved of in 
Sebelbe vy. Sebuahhardt. 
not be sliewed to introduce any evidence under and in support of 





2¢, M2 1LL., 5%, that the defendant should 


the sffidevit of werite filed, except ae to allegations therein te 
the effeot that the fair, reasunablie cash market volue of 5/4 lat 
aM Sad sap gum lucher in the sontha of Sovenber ani lecaenber, 
1919, wae mot $100 «a thousami feet, Bat vas between (G0 and §7O 

& thousand feet; ond that the fsixr and reasonsble cash market 
yalue of 4/4 let ani Qnd sap gus luxber during sald peried was 
met $02 a thousand feat; that a car weh as ie specified tn 

the oréers of the alaintiff deer net bold 20,006 feet of sap gm 
lusber, but it helds from sight to tem thousand feet ef such 
lumber, 
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RMrimg the oourse ¢Y the trial the defendant affared 
to shew by campotent evidence that om June 14, 1916, the defendant 
delivered te the plaintiff 16,854 feet of lst and tnd asp gum Lite 
ber, ond that under the rules of the National Murdwood Lanber As. 
goelation the delivery of tbis luaber was equivalent to the dee 
Livery of twe ¢are ond net ene car, and ether focta set up in thet 
rengeet by the affidavit of merits, bui an ohjection by the plaine 
tiff to the admiesten ef sueh evidesce «nt gustained, ami 1% is the 
sentention of aspallant that the court erred in this reepeet, and 
that evidence ae to the known practices smi cuctoua of the busher 
trsde wae adciseible for the perpese ef sheving the proper cone 
struction ts be pleased woon the contract betwen the parties. 

im the other hand, (t is the contestion ef the pisin~ 
4iff belew, that the longuage of the orler iv net asbiguews; fure 
ther, thet the offer vas daficient in that it 4id net septale an 
effer te shew that the custom wae uniformly agquieseed in and long 
eatablished, or that the piaintiff either had setual Rnewledce or 
could be fairvrly eharged with heaving knowledge of 44. Amd Dist it 
further 4id not effer to shew that plaintiff was « mavber ef the 
Wetional Rardwoud Lueber Agsoulation, olting Beern ve. Churebail, 
165 TLl. Apo. 806; Eleub v. Vekoum,169 111, App, 454. Ghotever 
may be the merit of these contentions, wa think these of ansellant 
sannet be sustuined for the reason that the cerreesentencs of the 
partics, ami especially letters written te the plaintiff by the 
aeferdant place a ccnatrection woen the centraet *hich makes it 
impousible to beliswe that any such alleged ougtom er practice 
waa in the minds of the parties toe the contract. 

The correesontense shown that the plaintiff eomtire 
ally insisted upen the delivery to it of amether car ef luxber 
under order Ho, 6666, oni that the defendant, without excevtiion, 
Feplied that 11 would make ouch o delivery, eaying, “fe intend to 
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furnieh it just as soon sa we poswibly can,” "ee will anke shige 
mont dr the next few duya," ete, These statenents are wholly 
ireonediatent with the construction weich appellant soupht te 
have put apen the centeset throagh the introduction ef thie avie 
dance. 

There 19 moO better gunetruction of a eentract than che 
one which the parties have thauselves adopted, (Gillett v. Leal, 
272 T11., 1606), and appellant's own conetruction, undisputed, 
rendered thia ewidenut inadalesibie. 

Aloo, a2@ to the supsosed defenee eet up by tha af+ 
fidavit of merits to order No. 5067, the correaponienes of the 
parties ie,*s think, conciusive, This correspormience shewe that 
the original sgreecent wae medified as io the time of delivery, 
and that other ami later dates were fixed for delivery, oreover, 
e@ Plaintiff pointe out, the order 41d net ¢@n11 Tor Lumber came 
faetured at defendant's @ill in Louisiana, oni there wae nothing 
to prevent defeniant from Pilling the order by going inte the 
fearket avi buying lumber claewhers. 

Mat even if the contrast had net been thus modified, 
the affidavit would net, we think, heve presented a legal exeuse 
for failure to deliver, because it is the genere] rele thei he whe 
erenises wneenditionally to deliver ip net exeursed by inability 
te perform because of inevitable aceiient or causes beyond bin 
control. Sumera v. Mibbard, 183 I11., 102; Pilsen Goal do. v. 

ziscionerg, @22 111, Age. 142, 
It is next contended that as te ower Re. $308, 





the evidenes failed te eetabliah a centract between the parties, 
@r at least that there was @ wieetion for the jury on tit issue, 


amd that 1: eas therefore orror for the court to instruet the 


jury te find the Lewues in fower of the plaintiff,er, az 44 444, 
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te instrset the fury thet the only question it might sonvider wae 
the awount of damages plaintiff wae entitled te recever, Lf any 
ware waffered. Rot only 244 the oourt give theese instructions, 
but sleo isstructed the fury "thai the eral erier civen by plaine 
tiff te the defandant over the teleshene on Getober 20, WF, ton 
gather with defendant's Letter of Ootober 25, 1919, conetitutes a 
contract whereby cisintiff beeame obligated and bound’ ta agent 
frem Qsfendant, ani 4eferdant beeane ebligated to deliver te 
plaintiff at wlatmiiff's trucke at @ed etreet ond Ventrorth ave- 
nae, Chieses, Sesember 1, il?, ene car of sap gun luuber as net 
ferth, at 260 per thousand feet.” The evidero@ upon ibde nelint 
Wae at foliews: 

#e, Beliner, ctneral wanwer ef the slaintiff eaugany, 
testifies that on Ceteber Ssth he bul a conversation with <r, 
Bevie reproccenting the 4eferitant aompemy. Ee sage he caliet him on 
the telephone ant agred him “sheet lucber we hed coming, ear of 
4/4 and car ef 8/4, and he said he was exsecting word from Ria con 
vhen shipment world come forward. I anid, ave you any other 
lumber vor can ship uef' aed he eaid, tt heave some ab aretiecr 
point, I think I eould ent you a ear shout the first of Decesber. ! 
I anid, "Soulé te willing to bey nere gen from you, ent give you « 
changes te get cut en pour other erder.' Ee anid, *Y gowld net aie 
foré te sell it for lees than $40,.' 1 said, ‘Yeu can pick me fer 
owe cer. ' He said he weukd imncdiately.® Gn the sawe day the 
dafertant eomeny erate plaintiff as fcllown: 

“Gentlemen: Referring to our conversation over the telephone 
teday, we are entering your order fer ome oar ef 1" Let and ona 
Sap Gus at 460, to be shipped about the let of December, Flenee 
eend ua your formal order covering same. Thanking you, *% are, 

Yours very truly, 
W. As Davie Lumber Co, * 
Om the same day the plaintiff made the order Sa.5808 


in duplicate. The original was placed in an envelope, adirsased 
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and pliseed in a U. 5S. moil tox, after a pestage eta had been 
pissed thereon. The duplicate appears fn evidence ag plaintiff's 
exhibit Be. 36, ond is as follows: 


“april 6/2h Roe BAH 
filixeds Hevulding Conpany, 
Offices and Pasteory 
Weetern Averus ani Bard Gtreet, 


Ae we see Lawrie Ls i 
ity 
Chicago, 10/23/13 
ABE NOs 


Piegase enter our erder for the following 


quantity Beveripticn Price 
1 Gow 4/4 ist & Smi Sap Cue 
Straight steck 16 & 12 ft. © 340.00 per w 
Shae te be shigned after eravieus orior 


Ship via ©. U, Sy our titaak . 
iliimeis keviding Caoxmany 
By Kak 


oliver gar lote tov. Be & 4. Abrd & Vestarn Aroma 
Seliver ne goede without order 
aes Ler aept ge PO eR tee a Ay, 8 


Gm veteber 50, Wit, the defendant wrete slaintiffs 


Shacatding te eur records you ave holding 497 ft of 1° 
#2 commen gum laid out of cay #71365 UP. “4111 you kintly 
afiviue us whether you oan take in tiis emi] amount ca we can 
get thie matter alosed up. * 


an Getober Slat clatintiff eenlied: 


"Youur fever of the 30th ieut., of hand,and we wenld proffer 
to hewe you teke back thie lembex in cuection. Ye would eup- 
geet, hewevey, that you bold thie open until the othor te 
sare ogee to hand as more any develep, and if «on, it +411 te 
worth whiie to move. If not, we will then arrange te use 
BRIG» 


Gn Eovesber Sth plaintiff wrete defendant as follewsa: 


*Gantlemen: Up te thie writing we are *1i11 ratting to reesive 
an invelee showing thet the car of 4/4 and cay of 6/4 on our 
ereetartit shipped, but withwut ang results. Ils there any 
possibility of getting woth ef these cars on to us without 
delay? We would spereeclate your sremptinese in getiing this 
under Way er giving ue some definite word pertaining to it. 

Are you im « peaition te aceept an additional erder on the oar 
ef 4/4 et 360.00, We eould inevense thie order te about five 
care, that ie, Lf you are im yesitien te furnish, Please ad-< 
Wiss we en this, * 


On Seovenber 13th plaintiff again wrote te defeniant, 


| 
| need bak ase Se, anaenen, cy ret hed Ede of A a 
a PEsinkg Ge amwhige fh engage an) nm 
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teking 1% te tusk fer fatlure te deliver lumber scnording te 

agreswent, ami slatimg that they gould tolerate m further Agisay. 

tn Hoveuber 1ldth defomiast wrote phe dstitf: 
"Gentleuent We have yours of the Lots, wd LP yen ALS accope 
the 1° amt 1 1/4" Gum on this old order green, we Gan sinkew 
shinwent widiin fhe mexi fow dave, As ths etank Le sxhd te 
vou at a very low price, we trust ven will perali as to make 
thin shipwent te you abt ouce. Awaiting your faverahlie reoty, 
we are,” @te, 

Heveaber Lith plisintar’ reclied that they vould aecapt 
the Gum on the old order green, and eaced the dafarniast to see that 
the lumber wae ghioped at cnee, ami this Letter wae soknowladgad 
by the defendurt in anether lettisy dated Vaveuber 17, 1840. ky. 
Pavie edulte the conversotien with Molimer ond says, “I told hime 
we would seceot Bie order for a cer at 260.0%) inch ist and tnd 
Gag Gude He said be would mail bt; never mullet it to my koewladge, 
we pever accepted it.* On erese-exacination he geld thet bho newer 
reoeived slaintiff's exhibit, order Ke. BD)4, and thet he could net 
gay that he used the word "614* in distinction from later emier 
im Getober, 1919; that he used the word "eld" henmise he bad net 
made the shipwent on the tivo ordcra which worse accepted in May, 
and that ehen be used the word "914" he Red im mind the old orler 
in Gay thet had not been ehisved; that he van expecting te receive 
it all the tima, tet newer ¢14 receive 14. The defendant relica 
en Ei Aene Gromery Go. ¥. Bhogking, 25 -1i., 44,000 goivis out 
that the forwal orfey je different muterialiyg from the eral cone 
vertation « firgt, in that it erevwidea that the lusbay to be 
Aéglivered is te be 1G and Lf inch Lengthe, weile the lengthe were 
not mentioned in the converention; secund, thet the fermwnl order 
states that the quality ehall be vhat is known ae “atraignt si¢ak,” 
ami, third, that delivery was to be aftur the previoue orcar, Ye 
thisk, however, the oral comrersatien a3 aduifted, qegether with the 
Letter from defendant, constituted an effer awl asceotunce, and toe 


gether thea: form a somphete contract. Undoubtedly, the forum. 
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erdey whieh fellowed, had it been raceaived anil aceeuted without 
qnalifiaation, would hare been substituted for thi: contract 
already made, but we de not find anytsing in the evidence to 
indieate that it was the intention of the parties that the 
eentract eheuld be comilhioral uepen the reeeipi and aceeptance 
ef meh en erider. ere aguin the written seorrespormianse Boe 
tween the perties preeludes the construction for which defende= 
ast contends. In 6 Ealing Case Leow, pages 615 und 319, the 
law applicable is stated as follows: 

Shere contracting partice agree ta Frecduce tuely contrast 
to writing, the suestion wheather their negotiations sonstie 
tute 2 preeent contract, ueasily devenda veen thelr inten 
ties, or, as 44 is senetimes sxnresset, upon whether they 
intend the writing to be « cendition preeedemt te the tabing 
affact of the contract, The s2nreusion of the idea may he 
attempted im ether worde; if the written drat ie viewed by 
tn? gartias merely aa a convenient mexoriel or recon of 
their previous contract, ite absence dessa not affeot ine 
binding area of the contract. If, hewever, it is viewed 
aa the consuaiation of the negetiatieng there is neo contract 
until the written @raft ie firelly signed. «** Cireusstances 
wrieh heave been siggeated as b¢ing helpful in determining the 
intention of the warties, are, vaether the contract is one 
usually put im writing, whether thare are few or meny dee 
talie, whether the axcumt inwelved is lares er smell, whether 
it yvequires « formal writing fer a full expression of the 
ecyenants and previses, and wrether the negotiations themselves 
indieate that a written draft is conteoplated as the final corn 
@lusion ef the negetiations, * 

We think the circumstances here indicate tha intention 
of ine parties thei the oral econversstion ae follewed by the 
Written letter ehevle constitute a eentrast, and that the court 
therefore 414 not err in inctresting the Jury to that effet, 
The ease ins Srecery Ce, v. “tecking, sypra, is distingudsh= 
able ir many perticulare from the fsete in this ecee, ond really 
turped uren the question of the breker's cutheority to make the 
eontract, Ye 4o not regard it ac aeppiteebhLe here, 

We think, under the evidence,the question of whether a 
contract in fset existed as te this order Ne, 5304, was for the 


gourt ani not the jury; ani we think the court did not err in 
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giving the instructions, and that the only question orsperhy bee 
fore the jury wae the amount ef damages whieh plaintiff’ wae ene 
titled te recover, 

But it is slse contended ty ayporllant thet the court 
erred in this wcint, becsuse, it says, as to ardexrs “oe, 5056 and 
S657 the true gaeaeure of damages, if any, wae the difference bee 
tween the contract price of the luwebear and the eent market price 
ef the sume. ffherefore, it is seid, the court erred in admitting 
evidence of the warket price ef gugh lumber in Desenber, which 
was higher than that ef angust, The evidence tents to sher that 
the plaintify purchseed the lweber needed by it during the month 
ef Auguet, and defendan't says that even if ifable, the difference 
between the contract priee ani the market orice paid im Avgnst by 
plaintiff is the true measure of damages, oad thet the Decasher 
price of sugh luster was therefore wholly dwosterial. 

Apoeliant calis our attention to the Letter «ef the 
Plainti?? sent te defendant, dated Auguaet 12, 1919, in vhick 
Plaintiff gad ds: 

"Your faver of Lith inst. at Bast, smi we deeice to state 
that we are willing io accwet ami progese the follewing: We 
have, «8 a matter of fact, purchased and bought sieck im quase 
tion that is due us on our oriere with you,from other sources, 
aithough we were compelled to pay eansiderable in advance over 
the price Gu aur orders with you, This Iwaber will be shipped 
to us in due course and demediately, and we deatre te state if 
your lusber ae per your leliagr af this Aate reaghed ut within 
the next sixty days,we will saceept 44 and waive cur clais of 
aiffercnce ig price ajaineat you, Hewayer, if you fail te de» 
Liver ox ship euid lusher within the period ef tine nentioned 
in your letter we will then hol4 you Liable fer the difference 
An price we have been compelled te pay and the purchase price 
ef your lumber, 

We hove ¢hie entire matter intast as te the purchase, ond 
we ore quite agregable te avwume the lass ourselves if you wilh 


enéeavor to ship ue the lumber in question. However, your faib 
wre te de 80 will make It necessary to bold you accountable fer 


the difference in price. We recuest of you on immediate reepornse 


by sail upen reesipt of this Lattier,* 
Shile ordinarily the rule of Lew sas te the aseesement 
ef damages would be as defendant eontende and as it sites many 
oases to prove, the correspondence between the vartios disclosed a 
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eituation in which we think that rule is spt applicable. It shews 
elearly an agreement between ihe parties by which the date of deo 
livery wae waived in cenaideration of a new premise by defendant 
to deliver at a later date, om! that date was finally fixed az in 
Decexber, Ye therefere think the dawages of elaintiff ware core 
rectly computed upon the difference between the contract price and 
the feir eash market value of similar lumber in that market in bee 
genber, and that evidence was oreperly received to show whet that 
market price was. 

¥he defendant requesied ithe eourt te give the follow 
ing inetructions 


"fre court inatructe the jury that if you believe fran the 
@videnee that the plaintiff in the month of August, 11o, pare 
shagsed on the epen woarket lusber ef the quantity, sise ond 
quality ef that wocecified in ita erdera of May O4th, 1gis, 
thereby filling said oriers of May 4th, then you are ine 
#tructed that the plsintiff is net entitled to recover as 
demages for failure on toe part of defemiant to fLli eeid ore 
ders, more than the difference between the contract ariee of 
geid luuber ani the fair market welue thereof au it was in 
the month of August, 1919." 


The court refused te give thie inetruction,but on the 
eontrary instructed the jury as follews: 


“The gourt inetructs you that in order for the plaintiff 
fllincoia “oulding Coupeny te recover in thie cuse, 14 wae not 
meoeseary for the plaintiff’ to have gome out en the market at 
the time or tines when the luwsber referred to in this case 
eught to have been delivered, or at the tine of the refusal of 
the defendant te deliver the said luwher, if you find frem the 
evidence that the defendant did refuse to deliver ihe aadd ldo. 
ber and te have purchased the waid lugber, The dawsgese which 
the plaintiff hes guetained,if any, in this case, are met te be 
aetermined by whether or not the plaintiff went out on the market 
and purehaged the weld lumber, mut are to be determined by the 
éifference between the agreed price and the market price et the 
time and plise@ when the sald lumber should have been delivered 
by the defendant, or at the time of the refusel of the defendant 
to deliver, if you believe from the evidenes that the defendant 
@id refuse to deliver snid lasber,” 


For the reasons hereinbefore indicated we think tha 
seurt did not err in refusing the one instruction or in giving 
the other, 


The written correspondence in this ease, which we have 
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earefully cousidereé, is controlling and we think establishes bee 
yond doubt thst the lumber purchased by plaintiff was net dee 
designated 
livered beogavse such Jusber wae higher in price et the/iiwe of 
delivery than at the times the ordera vers given | 
The judoweent wlll be affirmed, 


ARVIRURD. 


KRevarely a Pe a, 2 and satehett, 7., sonar, 
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MR. JUSTICE BATCHETT SELIVERED THE OPINION OF THE COURT. 

This is sn apsenal by the defeniant below fram a 
judgement for plaintiff in the sum of $°,500 entered upon the 
verdict of a jury in an «ction on the ease fer personal 
injuries, efter motione for a new trial and in srrest of 
judgment hed been overruled. 

The setion grew out of injuries received by plnin- 
tiff, a girl fifteen years of age, when, sa the evidence 
in her behalf tended te show, an automebile in «hich she wos 
riding sae struck by an ice wagon t6 which a tems 6f horace 
wee atteched, and @riven by a servant ef the defendant. The 
accident eceurred July 23, 1916, at the intersection of 
Wichigan avenue, « public highway extending north and south, 
with 30th «treet, which is a public hichway «extending cast 
end west. 

The firet aliegsd error argued is that the seurt, 
over the sbjestion of defendant, permitted Bargeret KeLean, 
the next friend of the plaintiff, te remain in the courtreom 
at the trial, elihough a witnese fer plieintif?f, and a» genered 
rier excliding witnesses had there tefore been entered. ‘This 
Point ia argued at length, and appeliant in substance, Bayt, 
(citing Buck v. Madének,67 Thl. app. 466, and Te Se Ne Ue ve 
| Beoker, 119 121, App. 292) thet the next friend is in ne snve 
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& Party to the suit, ami that she, therefore, sheuld have been 
excluded with the cther witnesses. The cases cited do not 
metein apseliant's centention. It is held in theee ecnowe that 
*the suit, although attended by a next friend, is the mit ef 
the infent," and “she is net a party te the mit in such « sense 
that her cdmiesiones or declarstions out of court eheuld be 
reagived.° The next friend in there ssid to be “a manager or 
somiuctor of the suit,” and this weuld sees to imply that the 
presence of « next friend while a ceuse is being tried, might 
be proper and desireble. “@ think the ruling «9 within the 
diseretion of the court se is the whole setter of the separation 
ef witnesses under such circumetances, Hrieemar v. Jrisaman, 
25 Ii. 129; ctsver v. Coe, 49 Lil. App. 426. 

It ds ales urged thet the court erred in giving to 

the jury at the request of the plaintiff, the following 
ine truction. 

*fhe court instructe the jury «s » matter of lew, 
that the negligence of the driver of an sutemobile, — 
cannot be amyputed to a guest riding with him, while 
personally in the exereine ef oriinary care for his or 
her eefcty, ehere the driver ig nat the agent ef or 
under the control of the pansenger. The court further 
inetructe the jury th:t if they find from the evidence 
in this gase + the pleintiff wea a passenger in the 
eatomobile of aoe BVOv@, ané that she «nw riding as 
his guest, and that the seid Prova was mot the agent of 
or unésr the control of the plaintiff «end if you further 
find that the plaintiff wae in the exercise of ouch care 
and caution aa eould reasonably be expected of ea person 
of her age, intelligence, capecity, séue¢ation and 
experience under the some or eimilar circumstances, then 
ené im such an event, yoru sre instructed thet the 
negligence of the eaid Prevo, if any, cannot be imputed 
te the plsintiff.* 

Appellant criticises this instruction in two respects. It says 
that the imetrastion implies thot if plieintiff hed been invited 
te ride in the car ne caty rested upon plaintiff te endesver te 
direst and contrel the driver in svoidanece of «a danger, unleas 
the owwr of the sutemobile had expressly mtheriszsed the pleaine 


tiff to take such steps, when the lew is that her being in the 
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Car under such circumstances, made it her duty to teke those 
steps. in the secend place the instruction is criticized hecnuse, 
ao it is said, it ascumes a proposition utterly inconsistent with 
the law, vig. thet plaintiffs could be in the exereise of ordinary 
sare for her own eafety, even theugh she 4id not de onything to 
ween the driver of imminent danger. 

As to the first 9 l.ticiam, we do not understend thet, 
a6 4 watter of law, 1% wis the duty ef the plaintiff te attempt 
ta direct and sontrol the driver. ‘het her duty might be in that 
respeet would necesuarily depend upan the particular fsetea ef 
the case. “e understand the rule to be that « guest riding in 
en eutemebile must exwrciae ordinasry csre, and if erdinery care 
shoulda require « warning to the driver, then it is the duty of 
the guest to give it. Appellant cites sa sustaining ite eentene 
tion the case of Opp v. Fryer, 294 Ill. 558, where on instruction 
wae eriticized which teld the jury thet if they believed from e 
preponderance of the evidenee that the plaintiff wie «a gueet in 
the sutamebile ot the time of the oceident at the invitation ef 
the owner, without autherity te direct or in any manner contre) 
the conduct of the ariver of the sutemebile, ami that before and 
at the time of the accident she wes in the exercise of ordinary 
gere for her own acfoty, then the negligence of the driver of the 
automobile, if any, could net be imputed te her. Bat the court 
in thet esse held this instruction to be erroneous “in view of 
the evidence," and the circumstances there, were not at all siniler 
te those which appear here. the court did not oxy in the Opp 
euse that the instruction 414 not cerrectly state the inw, and 
ne circumstances exist in this ease such as led the court there 
te held that the plaintiff had ea porticular duty to perform in 
the way of warning the driver. . 

Moreover, in this cace the numerous instructions 


@iven by the court at the request af the defendant were even more 
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Taverable to the defandant than the lew warrented., By the 

eighth iastruction the jury «as told by the sourt thet = person 
riding es « guest or by invitetion «ith the owner end ¢river 

of a vwenicle, although he hed po autherity over such owner er 
driver in the operation of the veriecle, wee etill raqmired to 
exercise ressenable care for the common aafety, and thet his or 
her failure te do uo, in common with the negligence af the driver 
er owner, if shown by the evidenee, muld prevent a recovery, 

end thet if the jury beliewed from the eridenee thet the plain- 
tiff could have foreseen the «<ecident in qiastion im time te have 
warned auch sener er driver, © that seid ccehcent could have 
been aveided, and thet she failed in thet regerd, ent that such 
feilure on her part, considering her ege, intelitgenes, experience 
and eaposity, contritmted te the infury in eastion, she sould not 
recover. 

By the tenth instruetion civen «t the reeest of the 
defendant, the court further teld the jury thet « guest, passenger 
@F occupant of o vehicle, «sc well as the driver, ia bound te 
exercise due care and caution, and thet if the negligence of the 
person riding with driver o4 such guest, oassenger or occupant, 
contritutes in ony way proximately to the accident, mo recovery 
can be had for injury reolting therefrom, ond thst if the pleine 
tiff, considering her age, eta. conld have prevented the accident 
in question, end thxt she fudled in the exercise thereef, and 
that such failure on her part contrituted to her injury, then she 
coulé not recovere 

Amd by the twelfth defendant's inatruction, the esort 
teid the jury thet if they believed from the svidenee thet the 
aviver of the vehicle in which the plaintiff wee riding st the 
time of the slleged «qvident, w.2 negligent in the ope ration 
ena driving ef ssid vehicle, xt the time and plece in question, 
and that exch negligence wax the sole cause of plaintiff's 
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injury, then they should find defendant not guilty. 

Defendant's instruction Ho, 13 teld the jury that 
while it ie « general rule of lew, thot where a person is riding 
merely af a passenger in « vehiele which to driven by enether 
and where such peseenger hes nothing to de with its mone cement 
er control, es in ease of & hired vehicle, such «es a aab or 
carriage, the negligence of the driver of such vehicle cannot 
be imputed to such mere passenger; wut if the jury believed from 
the evidence in this case, and under the instructions ef the 
Court, thst the piaintiry at the tne ar piace in question, 
while riding in the eutomobile in qexstion, im a so therly 
éirection down Hichigen avenke, a certain mubdic highwey in the 
City ef Chiesce, and apormeching 20th street, = cortein other 
public highway, intersecting said Vichigen aveme, sew the tern 
and wagon in question, trescing said Michigan avenue ot seid 
30th atrect in « westerly direction, and thst she sav and knew 
thet the driver ef said satemobile was obout to contime in anid 
southerly direction and eadd team and wagon in « weaterly direction, 
and saw denger of cellision of mich sautemotile with sid tean and 
wagon if sid sutomebile continusd its course, and that the plaine 
tiff did net give the driver of seid eutomobile any worning of 
@uch danger, end mate no attempt to de anything for her own safety 
ang pretection; then in such cese the jury were instructed that if 
they believed from the evidence thet she did se fail te give such 
warming, ami did ee fail to do any'*hine for her own safety and 
protection, and that such freilure on her part, if they believed from 
the evidenes that she did se fail, woe negligence on her part, which 
tended proximately to ceuse the acecidekt and injury te herself, 
teking inte conzid«retion her age, intelligence, capacity and 
experience, then she could not recover, emi the jury sheuld find 
the defendant not quilbtye 
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By instruction Noe. 17 the jury wee told thet if the 
driver of the automobile in which the pleintiff woe riding, sav 
or by the exercize of ordinary care, could have seen the vehicle 
ami team of the defendant crescing Michigan evenue in time te 
heave stopped his automobile, and that it wee negligence on his 
part not te note the team and vehicle af the defendant were upen 
the said hichway st the intersection in cueetion, ani to stop 
the seid autemobile in time to avoid the eadd injury in question, 
then the verdict should be for the defendente 

$e think that these inctruetions, which practically 
told the jury thet i¢ wea the duty of « fifteen year old girl, 
holding a five year old chdid in her lap and aitting in the rear 
seat of on sutemeblie, te warn the driver ef the sutemobdle of 
the epproach ef an ice wagen from an intervening intorecction, 
whieh the driver could plainly set, ae weli o9 she, wat, to say 
the least, aa feversble to the defenideni «se the law remirede 

Appellant also inedetese thet the plaintiff von guilty 
ef contribu tery negligenee at @ metter of ls«, and this en the 
theery thet it was her duty to warn the driver pf the approach 
of the ice wagon and the team, whieh the avidence tended to 
‘show came galloping from the east towards the interseotion. it 
was the duty of the driver of the tea to step ot the boulevard 
befere proveeding acrouc, and we think plaintiff had « right to 
prewume that thet legel duty «ould be performed. te may add 
thet we very much deubt the duty of «a fifteen yeor old giri, 
sitting in the reer aeat, and heiding a child in her lop, a 
girl, sho #o fer us the evidence shows, hac never herself driven 
an eutomebile, te attempt to give directions te and exercise 
eontrel of an experieneed driver. 

Appelient: alse argues ot length thet the werdict is 
contrary te the «evidence and agsinat ite manifest weight. “« have 
gone carefully over the cvidenee s+ presented in the abstract. 
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There is » direst conrliet ss te the manner in which the sccident 
occurred, that fer the plaintifs tending te sher that the pole 
of the ice wagon struck the sutomebile in whieh she was riding 
with auch foree se te turn it reund and drive it agoinet sxnether 
sutemobile, while the evidence fer defendant tends to shew thet 
the driver ef the team drawing the ice wegen tumed towards the 
south and thus avoided striking the eutemebile. Ome or the other 
group of witnenses is not telling the truth, but the jury has 
Ppeseed upon theéir credibiiity, ond #2 are not able to find any-= 
thing in the recerd which would justify ue in seying thet the 
verdict fe monifeatly eagsinsat the weight ef the evidence. The 
damages nre not sxeessive, aa apoellant centends, snd the 
judgment is affirmed. 

APP TARED. 


BeSurely, #. J., and Dever, J., concur. 
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BR. JUSTICE ZAPU? DELIVERED THY OPINIGN OF THK COURT. 


By thie writ ef error the 4efendant below eseke toe 
reverse «a judgment fer 91,6000 entsred on the werdiet of a jury. 
The action wag im sasa, The d4oloration slicged the malicious 
presecution ef the plaintiff? be the dofendant for the violation 
ef a manicieal omlinence, The fudoment “an onteret om the 85th 
any of february, i921, ani the vecart shove the defendant was 
absent when the ¢ase wae tried and Judwaent auteorai, Mors thas 
thirty days thereafter the dafeandant filed a petition asking that 
the Judgent be vecated,. The prayer of the petition tae denied, 
apparently upon the theory that if wae ineufficlent, an the 
Plintntiff wee not railed te answer it. The setities was fled 
under gestion 22 of the Sunielpal Curt ect, which in subetanee 
prevides that suck a petition mast set forth groun?s for recating, 
setting aside or modifying the Judgment whisk vould be sul ficient 
to eanse the saue to be vacated, aot aside or wedified by «a bill 
in equity. 

That such a patition is in fact the begins ing of a 
mew mit was decided in Boyle v. Fallows, [7 121. poe 6; amt it 
hae been held thet “it muat be affirmatively shewn in seh petie 
tion that the fudguert vas not only inequitable and the renult of 
fraud, accident er mistake, but alee that the judiment ras mot . 
aue te any negligence on the part of the petitioner.” American 
Surety Se. v. Blies, 714 111. App. 864; Holmes v. Strauee, 204 
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the petition of the deferiant tn this case set up thet 
meena wae served on her Seyienber 16, 1925; that she appeared in 
Foapense therets, having with her as interpreter whe could translate 
apoken beglish dato Rungarlon, that being the language wreich she 
wundereteod; that she could noither write nor read; that when she 
agpeared she waa told by the Judge thet che would be eetified 
later, ond the interoreter tuld her toe ge heme, that sche vould 
be notifed when to coms bask; that she knew nothing further abeat 
the matter until notified by her hosbamd that be had made dngubries 
and that the clerk of the ¢ourt had teld him thet the eswe had 
been drepred, She further alieges thet ske did met learn ef the 
trial or judgment until after thirty daye therefre,, ami after an 
6@xeoution had been issued upon the Judouent ami pliaced in the 
hamis of a deputy bal diff of the anicipal court; thet sald dawmty 
balliff delivered a copy to the patitdener on Marsh &, Wl. Ghe 
denies that she wae indebted ty the plaintiff in any way, ond ale 
leges that she tae a goed and vyeilid defence ‘c the wudt: denios that 
ehe hoe teem guilty ef any negligence and delay, and in snether af- 
fidavit sete up in detail fucts weieh if true shew that the Judge 
ment ie whelly unjust. 

The sbetract ehows ihat the ohaim of plaintiff wae som 
what trivial in character, and the ameunt ef the fudonent iu olearly 
exeensive. 6 think the court, in the exercise of ite discretion, 
eheuld hove required defendant te anewer the petition, and if upon 
the hearing the foots were suatained, showld have set aside the 


Judgeent., 

for the reanons indiesied the order denying the prayer 

of plaintiff's petitien wil. be reversed ami the cause rewanded, 
REVERSED ABD SEANAD, 

MeSurely, *. J., oni Dever, J., sencur. 
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OF GOGK COUNTY. 


Wi, FUSTICA MATCHRTT DELIVERED THE OPITRIOW OF TH! COURT, 


This is an appeal by the defendant (nom an order 
denying hie motion te set aside a judement theretefore entered on 
the verdict ef a jury, in am action on the use for alleged 
Slanier, The evidence was heard, the verdict returned, and the 
judement entered eon Nevember 2, 1950, and in the abeenes ef the 
defendant and hia counsel, 

Two days thereafler neiise was given of the -ction te 
eet aside the judgment, and in wipport of this sotien certain afe 
fidavite were filed. Certain affidavits in opposition toe the 
motion sles were received and read and in eo far am these related 
te the merits of the ease, should not have been considered, 
Hallin v. Beuney, 209 Lil. App., 230; Gilenriet Transportation Co. 
Ve Boxthern Grain Co., 204 111., SLO; Ameriqng Mail (Order Co. v. 
Harsh, 118 111. Agu., 248; Kloepher v. Geborng, 177 111. Apo. 394. 

The affidavits in suppert of the motion tended to 
shew @hak a goscd defense upon the merits, ag the defendart in 
his sffidavit speeifically denied that he had at any time ut~ 
tered the alleged slanderous words. 

By way ef excuse for hie absence ot the trial, the 
attorney for the defendant made eath that while the cause was on 
the cali he sppeared ami amnounced that the defendant was ready, 
but the plaintiff said thet hie atierney was engaged in the 
trial of s case in the 0, 5, Dintriet Court, and that it was 
impossible te determine exsetly when the said attorney would be 
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able te try the case; that it was several tines tontimed by 
agreasent on account of the engagasent of plaintiff's atiarmey, 
and wag finally ealled fer either Thursday, Loveuker 11, 19%, 

or Friday, Hovewber 12, 1026; that each time it wae steted that 
Plaintiff's attorney w wld saon be ready te take up the trial; 
but that the attorney for the defeniant then etated to the court 
that he intended to try a case in the '. &, Distriet Cewrt for 
the Northern District of Iliimels on Tuesday, Yovecber 14, 1975, 
and by agreement the case wae thon continued to Yednesiay, Sover= 
ber 17, 1990; that on Yovevber 16, 1925, he met attorney for 

the plaintiff in the U. 5, District Court, and there hat a cone 
yersatian with Kim, which in obstaunece was that attorney for da« 
fenéant then teld sttiorney for plaintiff that he would be ene 
gaged in that asurt on the following day, to which affi ant 
respondec that he did mot whieh to take advantage, but did not 
like the idea of appearing every day just te have the ease gone 
timed; that attorney for olaintiff then eafd, "Well, 7 with tel1 
you what I will do; I will have the case watehed and hayes it cone 
tinued on se¢ount of my engucmaant eo that yeu will not have te 
bother with 4t,* and the affiant said in reply that that would 
be fine, ani! that he should be invermed a day ahesd@ ac that he 
shquld get his witnesses in; that on Yednasday, Novewber 17, 
19n0, the affiant appears’ before another Judge of the Cireuit 
curt, where he mot one Fleckela, whe wae taking care of the ense 
for the plaintiff's attorney, am! informed Fleskelsa of the con« 
Yersation, to which Fleckels replied that he knew about it and 
Would watéh the case and would keep the affiant informed ond 
notify him a day in advaree. The affidavit further states that, 
relying upon these promises, he did not attend to the case, o# 
he hed no clerk, but was st all times ready for trial, ond ves 


aisply awaiting notice froa the atterney for the @laintdff; that 
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he #14 not knew that the case was en trial until inauiry at the 
court November 23, 1920, Ka was informed that en ex parte Judgment 
had been tazen on the day previous, 

fhe affidarit of Gisela Filek, the young lady in 
charge of the telephone im the affics of the attorney tor de- 
fendant, states that about eleven o'clock a, © on tonday, Now 
vember 20, IWC, some one called up on the telephone but did 
net give any nase ond id not ask for Mr. Teller, defandant's 
attorney, but started to talk about a "Sitron case;" thet as she 
kmew nothings about it ahe told the party to walt a minute, said 
ehe weuld gat anothar attornay in the offiee, and asked the 
@aller to held the wire; that of soon aa ahe could get Yr. Sashe 
bows, the other attorney, she connected the call with bin, but 
found that the party whe head called up had already disconnected, 
but had given no definite information ae to the cuse. 

Bisie Selmr, also in cherge of the evitohbeard, 
wakes affidavit that she (14 net receive any message from olain= 
tiff'a attorney ar from any one aheut the quse, ami that she 
and Gieelsa Filek were the only persons “he took measages over 
the ‘phone on Bendsay, November 22, Iso, 

AS fo the convergetion between the attorneyn Ter 
Plaintiff and defendant in the Federal Court, defendant subsitted, 
in sddition to the affidavit of the attorney Kimself, the affie 
davit ef lsrael Gowan, «a practitioner at the Chicags Bar for 
ever thirty years, whe says that he was present and heard the 
eonversation in substanee aa stated by de. Teller, while the 
affidavit as to the conversation with Pleckele is supperted by an 
affidavit of ene Sam Yrunk, who saye that he vas present and 
heard it. . 

The attorney for pleintiff denice that he promised 


to give one day's notice of the time when the eane would be 
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Called; says that he had no more means ef knowing when that cage 
Would be called for trial then any other porsonm; thai it ras 
reached on Mendsy, November 22d, a few minutes before eleven 

Be Me, being last cm the eall ef about fifteen to twenty cases; 
that it was then passed until twe o’e¢lock; that inmediately 
thereafter he called uy the offiee ef kr, Teller and inferned 
the person who angwered the call that this aage would be heard 
at tro o'olock p. m, there deing no ocuge in the way of a heare 
ing; that the persen who answered the telephens stated, as he 
understoed it, thet ane would advise kre Lashbaws. YThie affi-~ 
davit is eorreborated by that of Fleekels, whe saye ke was oresont 
at the time the attomey for plaintiz?’ telephoned to the office 
ef the attorney for the defendant. 

The rules of Luw apelicable te gases of this kind 
ave well settled. A motion Like thie ia addressed te the sound 
discretion of the court, ami will net be reviewed except in ease 
ef ature of diseretion, and the moving party must shew that he 
acted with dus diligence ta protest his richte oni that he has a 
meritorious defense. Tlteche v. ity of Chigags, 280 T11. 26. 
It ig, however, also true that the leng and well settled practice 
ef the courte ¢f thie State shows liberality in eetting aside deo 
faulte at the term in which they were entered, where it appears 
that justice will be prometed thereby. Thia doctrines wes stated 
in Bagoy ve Eghauarea, S67 T11., 274, ae follows: 

"Sut where it appears by affidavit that the party has a 
defense te the mevite, either ta the whole or a material part 
of the esuse of setien, it has been usual to set aside the 
default, if a reaxonsble excuse is shown for net having made 
the defenses. it hag also been the practive to impese roasen= 
able terms upon the defendant as a condition te allowing his 
notion, gueh ae that he plead to the merite, that he pay the 
evetes or that he comply with quech other reasonable teres as 
may be imposed. in such cases the objcet Lo that justice be 


done between the parties, and wet to permit ome party te obtein 
and retain an unjust advantage.* 
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See also Waugh wv. Sater, 3 Tll. Ape, 271; ALlen v. 
Hoffmay, 12 111. App. $73; Buniap v. Gregery, 14 ill.App. GOL; 





Slack v. Sagey, 22 11k. Apoo, 417; Ballin v. Penny, 7 111, Appe 
230; City of Boling v. oe 269 TLL, BH; kgturray 


v. Peabody Coal Co., 281 KLi., 218. 

We are diapesed te bold, in view of all the faete 
here made to appear, that the court, in the axereiee of ita 
aiueretion,stould have set apide the fjadgaent end permitted the 
ganse to be tried upon ite merits. Yo that end the Judoment is 
reversed and the sause remanded, 


REVERSED AND WEMANTOD, 


NeSurely, Pe da, and Dever, Jee SOMGu Er. 
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HENRY RRAUSE, f ye 2 6TA XE 
Appellesa, # aoe: fee ee ‘s) 
; JAPPRAL FROM THE SUPERIOR COURT 
VS. é 
Of COOK CouNTY, 


call 
aa 


ORARS COMPANY, j 
Appellant. A 


MR, JUSTICN KATONRTT WELIVERED TH OPINION OF THe COT. 


This ig sm appeal from a Judwaent rendered in faver 
of plaintiff in the sum of $6006, upen the verdict of » jury. The 
agtion wae in esse. There have been two iriala, in the first of 
which the Jury disagreed. Originally there ware «ix counts in 
the declaration, but two, based upen the “Vocupational Diseases 
set," were disniased before the cause Wae mbmitied to the Jury. 
fhe other counte silege in substance that Mareh 25, 1916, and 
prior therete, defeniant was ongaged im mamufacturing in the 
eity of Chisage, and that plaintiff was in defenduni's service; 
that in the process of mamfacturing defendant operated « Large 
manber of exery or grinding wheels, whieh were used in the grind 
ing of iron, brass, steel, ani other metals; that plaintiff in 
the performance of his duties was required te work at one of 
these exsery wheels; that in the process ef grinding the metals on 
the wheel particles of metal and other dust were thrown off and 
permeated the alr; that there was then in foree ond effeet a 
Statute which required any persen operating a factory or workshop 
wheve such wheela were used, to provide the same with blowers or 
similer apparatus, which should be so ploeed aa to proteet the 
persen using the wheels from the particles of dust produced, and 
te earry auch dust sway and outside the building, or to some ree 
Geptacle so zlaced as te recelve and sonfine it; that every such 
wheel should be fitted with a cast firem heed or hopper ef such 


form and ao applied that the dust or refuse would fly from the 
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wheel or be thrown into a hood or hopper by centrifugal force and 
earried eff by the eurrent of air into a suction pipe attached 

to the heed or hepper; that each and every such wheel six inches 
er leas in diameter sheuld be previded aml connected vith mach 
pipes, and should rum at the rate of speed spcoified in the 
statute. 

The deciaration further charged that tho defendant 
earelessly and negligently failed to somply with the croviriens 
ef the statute, and that the plaintiff, in the exercise of dup 
gare, vas required in the performance ef his duty te work in the 
dust caused by this emery wheel, and io inhale the suse, and that 
Khe thereby contracted’ the digease of tuberesuleula. 

The defendant pleaded the gemeral iusue. Ai the slese 
ef all the evidenes defeniant made a metion ror a diractec fardist, 
which was denied, and the denial of this wellen ia ihe principal 
error assigned and argued. Apyeliant alao contenie thal the ver- 
diet is contrary te the manifest weight of tne evidence, ini aske 
that the judgment of the trial court be reversed wiitwut rexsanding, 
ond says that if the defendant's position on the auictantive lasue 
presented in not sustained, it dogs net désire a retrial of the 
gage, but would in oveh event,prefer te have it affirmed, There 
is practically no contradiction in the exidence exeept in the 
etatenente of the experts, 

The plaintiff, Henry Krause, was at the tise of the 
trial an umarried man about thirty years of age, Ne began te 
werk for the defendant in 19608, ond in September, 1915, comenced 
werking uzon grinding cutters used in milling machines, and cone 
tinued doing such vork until Decexber, 1915. His ewidense tended 
te show that he worked practically contimously at this grinding 
during that period, but evidence mubmitted by defendant tented 
to show that the greater portion ef his time was spent in setting 
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tools, amd that he worked at setual grinding oniy about two and 
@ half hours to three hours in any one day, am? that some days he 
gid net grind at all. 

The emery wheels upon which Krause worked were 3/8the 
of an inch in thickness, 6 inches in diameter when new, int were 
kept in use until they were ground down to @ diameter of fram 
23 te 3 inches. The sverater sat at richt anclen to the slane in 
whieh the emery wheel revolved, Willing cutters were matd ir a 
helder, and the operator eould turn thie arcund and elide the 
game back and forth under the anery wheel, The reas in whteh 
plaintiff’ worked was ahout 180 feet leng and & fast wide, with a 
eeiling 13 fset high and windews on either e446 ef tha reo, 

Thea wneentradicte’ evidence tenia to shew that the 
#nnitary eonditions under which nieinti?f worke@ were, ae te yentie 
lation and Iigrt, good, There was « share conflict im the eridense 
as to whather in awy grinding om an saery wheel sack nc the ene at 
whieh plaintiff worked, dust weuld be thrown in the grinver's 
fase, The testimony for plaintiff tended te shor thet avch deat 
Wee ereated and would be inhaled by sleint4iff; while teatinong for 
deferdant indicate’ that little duat was made, ond such af was made 
was not thrown in his fsee, but aesy from it, Tha evidenes alse 
tended to ehav that slaintiff hod never been aie: er in i11 health 
before he worked for the defentant comeny. 

Plaintiff's evidence in pecitive., He says: “After 
i etarted grinting cutters f worked at it esntinuourly.*«* 
worked there many times pretty near all day. ‘he dust got inside 
me, 4% choked we many tines.” ha sridence ales shews that «efter 
Plaintiff? began working on the whecis he started to cwigh aad 
@neex@; that in Karch, 1914, he noticed that hia weight ducreaneds 


that he did met heve an appetite and (alt tired; that in the Latter 
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part of 1914 er beginning ef 1915, he firet npticed thai he was 
aick, and defendant company's doctor attended tim; that at that 
time he had bronchitis, would cough and raise sputum; that he got 
worse, and in February, 1914, went again to the doctor; that he 
couplained te the dector whe sitended him daring thie attack of 
bronchitis that he was regilees, nervous and unable te sleep, 

amd in reaponse te questiuns fros the doctor as to hie habits 
plaintiff said that his hours of rest were irregular; that he 
kept late hours; that he would go two or three times « week te 
public dance halls aml plek op geome girth ond have s@uusai intere 
omreae with her three or four times in quick eueeeesion; that 
the physician adviged him te change his habits; thet over indulgenee 
Was loweringhia pavers of resistance; that he afterwards told the 
physician he had corrected bie hsabite,wae keering more regular 
heures, and eleepiag and reeting better. 

Bareh 9, 1916, plaintiff wae taken with an acute ate 
tagx of chilis and fever, avi was gent home by direction ef the 
@octer in charge of defendant's nedisal department. Sis fanily 
physician, Dr. Young, then tock eharge of the eaee ani diagnesed it 
aS purulent bronchitie, in the following menth om ezandination of 
the soutum shewedtubercular bacilli, After a few waeks plaintiff 
went to the country act hie comiition apparently improved. In 
sugust, 1916, he went te the Gunicipel Twherqulesia ¢anitarius, 


Where he reseined until the fell of 1917, when he was discharged. 


He was then seployed fer about a year as guard on the Sorthrestern 
elevated railway, and afterwards went to Linceln Park, where he has 
since been employed as gardener, There asvear in evidence Ae ray 
pictures of the plaintiff's cheat sand lungs taken august 3, 1916, 
April @g 1914, and February 13, 19206, 

the uncontradicted evidence of the physicians based 


upon these plates is that the tuberquler presees in the vlaine 
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tiff'sa lunge had continued for same time, ond that the later pice 
tures show an beprevement. Flaintiff's noreal weisht was about 

245 pounds; that this weight wae at one time reduced te La? 3/4 
pounds. It was chewn that the fleer ef the reom in which he 
uguallyslept prior te kis llimess was about 7 feet by 12 feet, and 
the fleer was ebout @ feot fron the ground; the reom hulk ome windew 
which opened on the east side of the heuse, and ii vas about five 
feet from the adjeining house, which was two ond eneehalf stories 
high, This roow was used as 4 sleeping room by plaintiff, tve of 
his brothers oni a aister. It was soncat dark and Litile sunshine 
penetrated in. 

The uncontradicted evidence is thet the enery whesl 
at Which plaintiff! worked was in fact oot eguiosed with a fan suce 
tion and a blewer, as required by the statute, and no attiemt was 
made te Gowpiy with the inw in thie regpeet. Indeed, ene of the 
witnesses whe tastified that no dust was thrown by said muchines 
was a deguty factory inspecter expleyed by the State. Defendant's 
Piant had been wun under the same general conditions ae te thie 
grinding werk fer a period of 26 years, an average of 6) or 10 
men had becn engaged deing grinding of thie Kind, ant the defend- 
ant's physician states that so far as be knew, no other workman 
bad ever contracted tuberculesia while empleyed in thet department. 

the evidence alse stows without contradiction that the 
plaintiff lived ot home with his futher, who is 63 ywars old, #he 
had never had a cough er treuble with his lunge; thet the mother, 
who was S28 yeara old, had never had consumption or any trouble 
with her throat or lunge; that five ehildrven were borm te these 
parents, and that ali ef them were living and at >eme, bui none 
of the other children had any evugh or consasption. 
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The medical testimony is conflicting. Dr. Young, who 
aitended the plaintiff, testified that he first treated him sheut 
Rareh 2, 1916; that he found him in bed st home; that his tempers. 
ture was 102) ox 105 degrees; that he hod a rapid pulse, a persistent 
cough which brought forth a maceepurulent expectoration, which was 
yellowiach ané almest greenieh and at times bigodestreaked: that he 
was sveating profusely and complained of severe pain in the cheet; 
that he found some duliness on pereuesion; that he feund the usual 
molatened and bubbly rales over practically every porticn of the 
lungs; that plaintiff seemed to be very much exhausted. In ree 
sponse to a hypothetical question based upon the testiseny, but 
which enlitad mattora as te his Living cendiiions, sexual indule 
gence, ete., witness replied that it was bis opinion that *ne« 
shani¢cal particles inhaled would cause esffielent irritation ef 
the lung amt the bronchi to Lower resistance, ond thereky result 
in further infeetion by the tubercleebagiliue." He further exe 
pregsed the opinion that the tubercular condition which he found 
in the pstient és ususliy considered permanent. Ne had not, hove 
ever, specialised in the disease of tuberculosis, or made any 
speeial study of the @feet of dust. Ue saye that anything that 
tends to break down the resistance makes the individual mere sus 
ceptible to the development of tuberculosis, such ae inaufficient 
food, impreper elething, leng hours of work, Sleeving in a poorly 
ventilated room, alceholiam, less of sleep snd excessive semal 
intereourse; that all these elenents sheuld be taken into coneiderm 
tion in determining the pessible cause sf the development ef tuber- 
eulosise; further, that post mortem exaninations show that practi 
cally every individual has had some tubercular process in hia lungs 
Sowmetine during his life, He testified that there is only one ore 
geniom that causes tuberenlosis; that streptececeus er mixed in- 
fection hse a predispesing influence towards the developuent of a 
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latent tubereular process; that working in metal dust, steel or 
enery dust hae an effect on the causing of brenehitis; that the 
reourrence of bronchitis would cause a consition which wonld be 
fertile fer the location of a tubercnlar germ; that it predise 
posed towards the lecation of Bush a germ. 

Dr, Nethandel . Adame testified that be omaniaed 
the plaintiff in april, 1918, and that at the time plaintiff hed 
tuberculosis; thet it was not in an sotive condition, although 
there were chronic slouenta, fhe witness aaid that there was, 
in his opinion, connection between the cundition of bronchitis 
ami the lecation of tubcreulesis in the lunge; thal dust from 
grinding metals on enery vheola where steel and emery dust is 
present ia sharp and cutting ari ivyritetes the linines of the 
tubes and the lining of the veebéles sumetives, so that ii is 
& Very potent cause of bronchitis and lung disesse; that ex- 
cessive sexual intereourse *ould not have any effect upon causing 
aman to have bronchitia, bat it might be detrimental after he 
was sick, 

in resoonse to a hypothetical question bused upen 
the evidence, the witness stated that there would be something in 
the hypethesia “that would be a good and sufficient eouse for the 
setting wp of tuberculosia,and that would be the inflamed lungs, 
and the cause in the hypothesis for ihe inflamed lings is the 
emery and metal dust » st¢lsecrs grincer's consaxption.*® He 
agrees that there is only one esause oi tuberoulosis + tubercular 
bagilld; that all people at some time in Life tindeubtedly breathe 
these; thet all autepsies show tubercular sears on the lunge in 
adulte; that ten per cert. of peogle dis of tubercuiosie; that 
the reason that some in@itiduala have tuberoulosia, while there 
is apparently no 111 effcets with others, is that with moat 


people, most ef the time, their mucous mesbranes ore normal 
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and their seeretions ere mere or less wmil-bacterial, with more er 
less powor te diminigh tae vitality of the tubercular gezm, ao that 
the gexus de nat find ready ledging and a place to grow in; that is 
ether worda, the seed is sown upon poor @o41 in moat individuala, 
but if the sedl happens to he good, the seed will take rest and gwow. 
He said: We are breothiiug gerws a1} the time. “hen the surface 
is cut, the gerss #{11 go in and infiawe the part. Amery is pretty 
nearly as sharp as diavond dust. Urase is a poisonous dust; it 
aéis a poison om tep of 2 sgharpnews.* 

De, Seyl. testified for glaimtiff: fuberculosis 
becilius is the only thing that ever e@ises tubereulesis; it is 
@ well known, defined germ,” Ne Gays thal the tubcreular germ is 
prebably ovnipresert. In response te « hypethetical question, 
whieh, however, owitied living sonditions, and the matter of 


 gemal indulgence, he said: "1 atiribate the tubersulosis in this 


hypothetical person to the tuberculosia germ. vergbody may breathe 
it in. I attribute ite Leeslizing and oresting the lung trouble te 
the grave possibility of ihe lowered resistence of the lung, the 
impaired er impeveri shed condition of cirmulation being peer; iecal 
anouia.” He says that a man of the age ef plaintiff, in sound 
Physical health, might Dreathe in a tuberoulear ger, and that if 
there fae not present any inflsmatien in hie lungs by reason of 
irritation er cutting by eauery pewler oy steel dust, or anything 
like that, might breathe fn the germ ani never have tubereulesis; 
but if he had sueh irritation he would be greatly predigpesed te 
it. He ways that Lf a person bad 4 tubercular condition, he might 
have more sexual desire but sexual intercourse would net have 
@nything te do with creating a field for tubereulesio. 

Dr. Woehick, one of the defendant company's physicians 
at the time plaintiff worked for defendart, testified that plain 
tiff made a complete recovery from the attack of bronehitia, and 
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that on April 20, 1916, the vitness examined the sputum and feund 
that it showed pneumececcd, etreptecoce] and tuberenlar baailldy 
that he talked 1% over with Dr, Harvey and that Ore Norvey then 
caulied wp Bre Young and told kim the facte. jlo gait that net enly 
ddes sexual intercourse, but evaryihing that goos with it « lose 
of sleep, late hours, smoke Laden atmosphere, dusty ballroons « 
have an effect in reducing the physical resistance which would 
faver the growth of tubercular germa. He alse says that bronchie 
tis ia s germ infection,anl that everybody breathes in these germs 
to some extent; that dust er inflamastion of the bronchial tubes 
does net nesessarily mase levered resictance, tut may sométioes: 
that if you heve an agute atisek of bronchitis and get inte your 
system a tubereuiar germ, you have a fertile field for a tubereue 
lay germ to locate. He says that the larger particles of dust 
breathed im are filtered cut by the vibriusea in the nese, and that 
he does not think that they would lacerate or wound the tissue ef 
the lungs thenselves; that there is s difference in individuals 
and what is excessive sexual interceurse for ane is not, for ethers. 
Dr. LeCeunt, a medical expart, testifying for defendant, 
said that tubercular scars on the lings sre very comuon; that sure 
light 1s gupposed to heal tubereulosis ami ia able to kKLi2LL the 
germ; that £4 weed to be reckoned that ene in every seven persons 
fied of tuberqulceis, bui it is probably on¢ in about overy ten new; 
that the disease is widespread and attacks oll sorte of people; that 
tubercuigsis is usually transalited from «2 peresn or from an aniwal 
te a pergon; that it is seattered by the nimte droplete of moisture 
that come out ef the air passages of one person and are breathed in 
by another; that the moisture is collected en duat particles in the 
air; that there are a muber of factora thet explain why sume person 
may have tubercular gerus in their lunge without apparently suffere 
ing any 111 effects, while in others the germ developes disease 







arate tt F sneer i Aesioonaeesi u | Boats 
| seve aot oe Realy ron Qo alow = 
oie te haps ae OM ana a lt bot tea 

sanet « wa ASO wing dwelt y ce 













ee ee 


10 


wiheh not tnfrequently resulte in death, He says that there is a 
race suscertibility, «nd there fe the fret Laat iubwreuleads ty 
itself frequently heals; thea: another facter ao tho lewering ef 
the registanes ef » Frandanddeh ty living in poor mutreentings, 
laex ef preper food, avé@ cise ethor infections; thet 2zeoute 
bronebitis is = gern diaeese; that cleestns ino dars, dew bede 
reom tends to lower resieioence; thet 14 would not ve conridered 
either sanitery er hycienie fer four veseylo to sleep in @ room 
7 feet by 12 feet, with ene wirdor, on!’ with practically ne mine 
Light coming through. hie ritness sine sald: “She inheletion ef 
auery dust cannet craduce tubereuloris,* and in response to a 
hypothetical quetiion said, “I de met thiwk, frou « medieat etanie 
point, that the grinding which thin mon Sid, an deser bed, during 
the period from Sestember, 191.5, te Secember, ILS, ie auffiolent 
$e ageount for the develegrent of tobercukasio in bim.* Ne further 
said there wae a condition in fort set forth in the hypethetieaL 
question which in bis opinion woul’, fram « apJiea] stantpeint, 
be mufficiesnt t6 seecunt for the devyelonsest ef tuberculosis, which 
Was that there Was the sné attos: in 42 apring ani sa sther attack 
ef agute infection in Becember, 1914, and one in Narch, 1916; that 
these acute infections of the reapiratery organs ate Known te 
break them dewn ani cause eutbresks of tubertulosia; that the 
sieeping conditions were not eo important as the infections; that 
dust from stone or metals would bring sseut sear tiseve, omd af 
acar tisese surrcunde the tubercular oraceeg, the result is Lts 
leeslizetion, and that thie is what constitutes arrested tubereue 
losiz. 

De. Vhllbur Johneon testified that he hod exauined 
plaintiff on Bay 3, 1915, and found tuberculosis moderately ade 


Vaneed; that he was of the opinion that 1t wae a chronio affair 
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of several years duration; Ghat during the past three yeare he 
had examined giaintifé poastoly a.x% tines a year, onc there 
had been a sivady and graiual izprovenent. He sntd thet an 
acute atteck of bronukitia wlth mized infectlon, stre>ieceus 
and pneumeceteus, woudd tienc tc produse » vorndition in the 
aungs favorable tc the geveiepnent of tubcreniosia; that there 
is no apecifie germ causing brenchitis; that everyone breathed 
geres, ani the explanation wy lu scue cames they saused dis 
#286 ari net in others, me weuld gay Wan ine Lowered renl ate 
anee, the conatitutionai conditiga of ihe gatient, 

DY. Aebert Mayes, exanining shywicitan for the Uhtie 
eage Municipal Yubersulosie Sanitarium, icstitied for s4eferd~ 
ant that he first examined plaintiff in May, 1916. He says 
that tuberculosis is « ditease that aticcks rll elarnes; that 
fivrosis is renliy sear tiseus; that wherever thare has been an 
inflomatery progess and healing isies pluee, the healing con~ 
giants of the forsation ef Pibroeus tisaues; that paticoutea whe 
have hed a tubercular process frequently live to e14 age and 
experience little 11i effects; thet eoldg are in fast interalte 
tent infections that sre due toe bacteria getting into the tice 
sues ef the bedy; that colds are tranesitted by eontast, ead 
that there is a similarity vith the way tubexveulowsis is transe 
mitted; that the explanation why tuberealar gerss apparently 
have no effect mone individual when Lotreduced inie the 
eyatem, and have most serious effeete on ancther,ic the power 
ef the tissues of the bedy te preduce lanunity toward that bace 
teria; that it is a matter of debate why certain individuals 
will have this ioeunity while others will net; that seme people 
are naturally imwmane te any disease; that lowered resistance 
makers the tissues susceptible to disease; that there are masay 
things thet tend to lower resistance, some of the most comrion 
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being intercurrent infections, frequent infeotions, exposure te 
the slewents, impure air, bad living conditions, extrene exere 
cises, producing eonatant fatigue, long hours and over-indulgenee; 
thai if a man twenty-five or twentyesix yeare of age had sexual 
interesurse three or four times in rapid succession twe or three 
nights « week, 14 would have the effeet of lowering his resiste 
ance. In answer to the hypothetical quegtion prepended te Dr. 
Beteunt this witnese enewered, *! do not think from. a medical 
standpoint thai the grinding that thie man did, as deseribed, 
éuring the peried from Geptevber, 1915, to December, 1915, was 
sufficient te seceunt fer the developeant of tuberoulosis in this 
man." His reasons as stated were that the man had been auployed 
eniy a few heures a day, and "ae actually grinding a small fraction 
of the hours he wes eupleyed; that the enviroment ani centitjions 
under whieh ne existed the rest ef the twentyefour bourse would 
have a great desi more to do with the tubereular condition which 
developed than any fors of laber thai he might carry on. The wit- 
wees said that the things that apnear moat prominent in the hype- 
thetical question freu a medical stamigoint, as being sufficient 
te account for the devalopaent of tubereulesia, were the gencral 
housing conditions, the matter ef faeiigue, slewing quarters, his 
living conditions ani fatigue {rom exertion. ‘the medical history 
as given in Hay, 1914, shoved that plaintiff hed prolenged infac- 
tien and bronchitis; that again, inside of a year and a half from 
Decesber, 1914, he had amether intereurrent infection that caused 
him to lose weight,and he suffered from bronchitis for several 
weeks; that i: is these prelonged and oretracted intercurrent 
infections that graduslly broke down the tissue and led up to 
tuberculer infection. he witness sald that he had never known 
the inhaling of dust to produce the bronchitis; that ony infiaeed 


tiseue means lewered resistance te the part thet tlasue is a pare 
cel of, 
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Dre Orville W,. Mellichael testified that taboroule sis 
ie a disease croeduced by the tubercle tbaeilius; that sunlight 
will kill this baetilus; that the bacilius growa best in the 
dark; thei the generally accepted opinion iz that yractically 
averybody becomes Infected with the tubercle bacilius; that the 
explanation as to vhy nearly everyone ot gune time er other picks 
up the germ of tuberqulosis and it seems to hove no effect on 
gene, but produces such serious resulte in othera, “lo that the 
bleed of all of us will destroy « licited mumber of tuborele 
bacilif, sand it depends son@what upon the size of the dose amt 
upon the concditien of sur bleed whether we become diseased by 
4t:* that from an examination of the vhetegraphs of the heme in 
which plaintiff Lived, he wowld say that the Living conditions 
were bad; that four peaple in a room would have an injurious 
effect upen the atueaphere, ond would lewer the vitality ef «11 
four of them; that Laek of sufficient feed, laesk of reat, and 
Mental worry are very bad features in reducing the resiatanoe ef 
individuals; that tubcrenlosis more frequently follows infections 
than other diseases; that breachitie with a mixed infection ef 
streptecccous and preumococecus is one of the principal canses of 
lewered vitality which permits tubersulesia te develope; that he 
thought sezusi intereourge, ag deatribed, would have the effeet 
ef lowering plaintiff's vitelity; thet the Jeray pietures indi- 
eated that the tubsreulesis wae of rather long standing, by 
which he meant several years, Ue said that the ineidence of tu- 
berculosis ia quite high ameng tailors; that the further we get 
along with our studies as to the relation between the breathing of 
inorganie dust and the developeent of tuberculosis, the further 
we get away from the idea that dust has very wach influence, be« 
@ause it is found that the exiatence of tuberculosis is greatest 
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whare the living conditions are bad, and in many of the places 
where dusty occupations prevail, the living conditions are alne 
extremely bad; “that we are gradually getting away fron the idea 
that we previously held that dust had a0 such influence;* that 
austs wore organic and inorganie; thai limestone dust tends te 
promote fibrosis in ihe lung, whdeh ie ihe healing preeess in 
tubercuiesia and retards rather than augravates it; thet sune 
light, fresh ar, good foed and rest are good slogans in pre 
venting tuberculosis, beeause they improve the vitality. In 
response to the hypothetical question subuitted to Yr» LeCaunt 
this witness sald; “I think from a medies] standooint, that the 
griding that this man did from September, 1913,te December, 1915, 
ie not sufficient to account for the development of tubereulosia 
im this man because the other fnetorm mentionad, the infeotions 
and the living conditions, would be infintely more likely te 
exagcerate and promote the development of tubereuleeis. The 
infections sontioned are, in wy Opinion, fren a medical etandpeint, 
sufficient to acecunt for tuberculeeis in this man.” Thie wite 
ness said that the housing conm@itiena would not secount for the 
lecalising and the tuberele bacilli, but would aggravate the cone 
ditions and make the patient susceptible to the development ef 
tuborele baeill4; that dust will irritate the bronchial tubes; 
that the germs predtues inflexmestion and thet produced bronchitis. 
Me said that dust would serve as a raft to carry germs up; that 
the germs were #0 aesll they do net float in the air, but flost 
en 11 dust porticies, and if you innale the dust thet contetns 
infectious erganisxs you get infection; that if the mumber of 
germs is very great, our blood e¢lis sre obliged te destroy these 
by producing immune bodies, and there is « limit to which immune 
bodies can be reduced. In consequence of that, if we get an 


overwhelming mumber of gerus in the lungs, resistance is lowered, 
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because, following that, there is «a peried of exhaustion, and 
during that period of exhaustion no antiebodies are produced 
against the tubercle bacilli, expecially an infection like pneu- 
monia or like measles, that creates a Great demand far anti-bodises. 
if a san has the germ to cause bronchitis and inhalies « let of 
dust that makes him cough, he might drive out a lot of these 
geras and irritation in the bronchial tubes; that if the germa 
are sinply iledged on the surface ef the brenchial membrane, it 
might make him cough and drive aut enough ef the germs a¢ that 
he might easily take care of the rest, and in that way the inhals- 
tion of dust could be beneficial, 

the appeliant sontenis that the verdict of the jury 
Was based on a mere guess or conjecture that the tuberqulosis from 
which plaintiff suffered was emueed by the negligence alleged in 
the declaration; and it further contends that a germ disease ia 
not the result of an injury, although the injury may have caused a 
lewered resigtance ani ihue remier the injured peraon more sun 
eeptible te the disease, If the werdict of the jury ie taged on 
mere guess or Conjecture, Lt cannet stand, Neither courts ner 
juries have a right te guess away defendant's maney. The burden 
ef proof is at all times upon the plaintiff, and he mast show 
by & preponderance of the avidence a duty resting upon defendant, 
whish duty was owing to the plaintiff; that the defendant neglected 
to perform the duty, and that such neglect was the proxinate 
gause of the injury for which plaintiff mieg. In this ease the 
duty is admitted. fhe negligent failure to comply with the 
provisions of the statute are alen admitted, and the injury, 
vie. the development of the tuberoulosis, is established beyond 
&@ reasonable doubt. 


it must be conceded, we think, to be proved as a 
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fact that the emery wheels upon which plaintiff worked produced 
duat, which by reagen of defendant's neglect to oamply with the 
statute was net blewm sway, but on the contrary found dis way 
inte plaintiff's mouth and nostrils. “hile there was a sharp 
eonflist in the evidence on thie point, it must be regarded as 
aetiled in plaintiff's favor by the verdict of the jury. 

The sele renaining question is whether the neglicence 
established was the proximate caiee of the injury. Defeniant says 
that a germ disease is not the result of an injury, sithongh the 
injury may have brought sbout a lowered resistance and tims rene 
dered the injured persen wore susceptible to the dimease. We da 
not understand such te be the law of thia State. In several caser 
it has beem held that on injury which sekes possible a subsecuent 
aisease by lowering the plaintiff's powers of resistance may, if 
the jury se finds, be the proximate cause of the disease, In 
Hayward v. Bet 
sad d: 





. Fi ys Ser 374 tii, ABBe, 408, the sort 


"The testimony that the tubercular sondition presented 
iteelf se long after the scoident, seams to ralce a doukt ux 
to ite being a result tiereef, bit had «a tuberculer condition 
aoeeared shortly after the accident, vewld not seme doubt alee 
ariee ag io ita petns eaused thereby? **® In view of the rule 
prevailing in this Gtate that it is a question of fact fer the 

. fury, end taking inte consideration all the ¢cireumatencee ef 
he cace, including the remittitur, we sre not inclined te 
disturb the verdict, ani the Judgment will be offi rned.* 


in Chicago City Hy.Go. v. Samby, 213 1ll., 274, a 
ease in which it was oloimed that an injury had resulted in 
tubereulesis, the court sakd: 


"If, however, it be conceded that she had tuberevilesia in 
her syste, and that the same wae developed im the knoe ty 
reason of the injury therete, or from the treatwent she ree 
egived in the endeevore made to effeet a cure of the frac. 
ture of the meek of the feour, we think it cannot be said 
thet the disesped condition of the knee was not a consequence 
which naturally and erdinarily might follew as a result of 
the injury of appellee, cased by the negligent act of ag= 
pellant, * 


The eourt farther said: 
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*The guestion whether or not the injuries ef the appellee 
were the result of the negligence of aopeliant er resulted 
from disease or a tendency to disease, was a question of fart, 
and as there waa evidence in the reeord which fairly tended to 
show that the injuriea which the appellee was suffering from 
were the result of her being thrown from appellant's car, we 
are of the opinion that the trial court d@1a not err in decline 
ing te take the case from the jury, «van theugh the injuries 
ef the appellee were aggravated by the fagt that she had in 
her wystem un orgacic tendency to tuberculosis, which wags 
developed by the injury or the treatment applied to the ine 
jury by the phyviciane, and which retarded ov prevented « 
somplete recovery.“ 


The eases upen which appellant welies are distine 
g@uishable by the fact that the digeased condition waa not cen- 
nected up with the injury by competent medical testimony, as it 
has been here, Appeliant cites Gray v. Chicago A NM. se Jive Coe, 
142 BH. ¥., 805, smi quetes from the opinien rendered by the Gus 
preme Court of Figeonsin in that ease; bat, ag a maiter of fact, 
the court allowed in thai case a recovery for tuberculosis, and 
in the course of the opinion it saids 

"Dy, & J, Donahue, whe treated pisintiff fer his Injurics 
Srem the day of the accident in Jamary, M11, until some time 
in April following, oni gave him a therouch phyeical exanina~ 
tion, *##* testified directly ss follews; ‘Guach an injury es 
the one he sustained would cause tuboroulesia; it would dee 
Grease the resisting forces, teni tomcive w chance for infece 
tien, snd give 14 a chance to leom uw); in cther words, this 
germ that ie dormant or imactive, would or oan become active, 
in wy opinion the tubersular confition that I found isa «he 
Yeoult of this injury.*«*' We are unable to say that this 
testimeny is beyond the proper seape of expert setiacal tepe 
timeny, and unless we ean say that, 1t seems certain that we 
eannet held that a finding that the tuberoulosia condition 
waa caused by the aecident,is purel conjeetural," 

TReee are only a few of the cases cited in the briefs, 
whieh so hold, 

Appellant's contention seems to be based on the 
theory that there eculd be only one proximate eause of plaintiff's 
disease. If that were true, the argument advanced would be a 
plausible one; but we 40 not understand that it was necessary for 
Plaintiff te prove that the negligence of the defendant wos the 
sole and only cause of plaintiff's tubercular conditien, On the 


contrary, we understand that it was only necessary to show that. 
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it was one of the efficient causea tending to produwe that reo 
sult. 

It is astablished without contradiction that plaintiff 
was free from this disease at the tine he began to work on the 
enery wheel. There are two causaa by thich, under the medical 
testimony in this reeord, the tubereular conditien may have been 
brought about. These treo causes are the dust inhaled and plalne 
tizf's mode of living. Fer the onc cause the defendant weald be 
Liable; for the other, it weuld not. That this was the view of 
the jury ia, we think, apparent from the nount of the verdict, 
The prcpositien that the preximate cause is not necessarily the 
only cauee, ie, we think, established by 2 large member of cases, 
American Syprese Co. v. Risiey,179 111., 5; Siecel Coomer & Go. 
¥. Tveka, 215 T11., 588; Wasehow v. Kelly Geek Go., 245 111. 526; 
Bs As & G Tr. Co. ¥. Vilaay, 217 11., 47, 

¥e Cannot say that the verdict of the Jury is agsinst 
the manifest weight ef the evidence, and the fudement is therefore 
affirmed, 

APPIRUZD, 


MeSurely, ». 7., and Dever, 7., concur. 
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OF CHICAGO, 


Wa. JUSTICK MATCHRTY DELIVERED THE OPINION OF THE cour, 


Thies is a ease where claintiff, whe appoale, sued as 
ben ficlary on an insurance policy issued by defewiant. Plaine 
tiff'ts astatenent of claim alleges the eiekness and wabsecuent 
death of the insured (her bosband) on Juma 15, 1991; thet due 
notice and dewand had been sade on the defendant for the deeth 
benefit provided ty the policy, but that defendant Refused to pay. 
Blaintiff's affidavit attached to the steiement af claim siates 
that the gue of $04 1s due. Yhe esuse wae tried by the court ond 
the finding was against the slaintiff, amd judement fer costs 
against her was entered on the finding. The poliey ween which 
suit was brought provides: ‘«»***Hp benefits wlll be paid fer 
sickness er death resulting wholly er in port, directly or in- 
direstiy, from ony venereal disease «©0#,* 

After the desth of her Musbond plaintiff procured a 
blank fraa the defendant «aoupany, ani eaubsitted several documents 
in support of her claim. (ne of these was the physician's cere 
tifieate of death, This was offered in evidenes by the plaintiff, 
without reservation of any Adama; 3 te signed by the attending 
physician, G. G. Sricksen, and is sworn to by him, It siutes that 
the cause of death given on the deuth certificate, wae Lustie 
Transverse Myalitis; the contributory cause Pyeloneshresis and 
Byouorditis, 


In response to the questions, "Was the direct or 
2 amtenpanteite oc te acts ae ele ee 
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gentrilutery caure chroniet* the anower wae “Yes.* “Yuberenlar?” 
Answer, “to.” "Venereal?* Answer, “Yea,* Im the claimant's 
eertifiea:s of death, in reaponse to @ question as to the cuuse 
ef desth, ylaintiff replied, “imetie Traseulese mygoardis.* 

Ne other evidence was offermi by the plaintiff teude 
ing to show the cause of death. Beferdant offered in evidence (he 
medical certificate of death, aigned by the Negistrar ef Vétal 
Statistics, towether vith certain health ordinanses of the City 
ef Ghicage, by which the Health Gepsrtuent of the City of Uhicaga 
Wae established, the effiece of Comslosisnery of fiealth oreated, and 
pewer given to appoint anglatante and @apleyes, including a legise 
trary af Vital Statistics, and stating his duties, including that 
ef keeping » record of births end deaths, This was the only erie 
dence subsitted by the defendant on this controlling issue of fact 
ae to the cause of the death of plaintiff's bushend, 

Blaintif? objected te the intreduction ef the medieal 
gertificate, mot only on the ground that it wan not competent evie 
@ence, buf ales upem the ground that it was sot certified as previe 
ded ty law. These chjections were overermled, and appellant argues 
here with much ¢arnestness that the court erred in this ruling. 

Ae the cause was tried by the sourt, without a jury, the ruling, 

even if orronacue, would not constitute reversible error if there 
wae ether evidence in the reeert sufficient te sustain the finde 

ing. 

The erly defense here interposed war that the death of 
the insured was direstly or indirsetiy, im whole or in part, due te 
Venereal disease, sand that isportant iscue of coh Gees Se Oe a 
settled againet appellant's contentions, irv-espoctive of theZ 
Registrar of Vital Statieticsa, by the proofs ef death subnitted 
te the defendant company by the bencfictary, and by her offered 
in evidence, 
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In the reeent case of Gil) v. Modern Yoodmen of Ameriee, 
221 I11, App., 348, the court states the law applicuble aa follewas 
Under toe law as laid down by the Supreme arti Appellate 
courts of this State, the staiesuat ef @ banefiez under « 
benefit certificate or imsurance policy, ani alec the statenent 
of the physician as a part of the preefs of death, are competent 
evidence in a suit brought by the beneficiaries to recever on 
the policy. * 

See also dodern Weoduen of America v. Davis, 144 Lil. 
236, affirsing 94 111, App. 459; Goulter v. Travelers Urstective 
Asacoiatinn, 144 111. App., 255; Helwig v. Mutual Life ins. Ge. of 
He Yo, 158%. Y., 332, 

Platntirf’'s sm evidenes, ve think, therefora shows 
that the ecuuse of death was iuetis Transverse Myelitis, ani theree 
fore that the cause, dirscily or indireetly, was ven¢ral disease. 
Appellant says that we camet take judicial notice of the meaning 
ef the phrase laetie Transverse Yyelitis, aml that, as there is ne 
evidsnese bsfore the cmurt as to the weaning of that term, the finde 
ing ebould have been for the pluintiff. The court wikl always take 
gudietial metice of the meaning ef omiinar; words and phrases which 
have become a part of the language, ari as cur language is a living, 
growing one, thie necessarily =acang that thea judicial horizon, os 
Well as that of the comnen people, is constantly widening. See 
State v. He. Bag. By. 06.,212 Yo., 688. A word or phrase which 
has a definite smi established meaning in the Bnglish lenguage will 
be fudicially noticed, HZureka ¥. Go. v. Gazette P. Sg., 35 Fed. 
$70; State v. Esidwin, 36 Has. 1. Luetie means syphilitie, 

The jucdoment is affirmed. 


APPT REED, 


ReSurely, P. Ta, ard Dever, J,,ceneurye 
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MA. JUSTICE MATCHETT DNLIVUER IN THE GPINION oF THE coUuNT, 
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This is an appeal by the defendant from a judgment 
for plaintiff in the sum of $925.65 entered upon the verdict 
of a jury, motions by defendant fer a new trial and in errest 
of judgment having been overeruled. 

Fleaintiff's statement of claim alleged that on 
fuguat 15, 1917, he wae driving his cutomobile on Serth avenue 
and Orehard street, in the City of Chicage, County of Cook and 
State of Ihilineis, and the defendant thee and there epersted 
another sutamobile so negligently end ewrelesely, in viol« tion 
of the city ordinenees and statutes, that ae a result thereof, 
Plaintiff's automobile was broken and demaged. To this etn te~ 
ment of claim, defendant filed « ples ef net gulity. 

As couse for reverses. appellant contends that there 
is no proper evidence in the record upon which te base the amount 
of the judgment, because, he says, the evidence of one Hoskins, 
whe teatified to the cest of making repeire upen the domaged 
aatemobile, woe inadmissible, The evidemce showed thet Hoskins 
hed imeediste supervision of the work which wes done and of the 
Tepaire made wpe the autemebile, and his evidence wos therefore 
competent and admissible. Frenecis Penbody v. Lynch et al., 184 
Til. App. 78. 





4gain eppelient says thet there is no evidence in the 
record tending te shew that the accident happened in the étate 
of tllidmeis, thet there is no presumption thet it haprened in 
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that State, and that inatructions applying the (tatute Law of 
Illinois ta the facts of the case were therefore erroneous. 
Shile there wos no direct evidence that the aecident happened 
in the State of Illineis, we think there is proof which does 
not leave vs in ignorence in this reepect. The «evidence shows 
that the aceldent cecurred at the intersection of Orchard street 
and Sorth avenue, and one witness states; “Te came through 
Line¢in Park end then cent weat on Korth avenue.” ‘“e can take 
Judicial notice of the feet thet Lincoln Park is Lecated in Cook 
County and in the state ef Illineie ond the evidenee shores the 
accident wes nesr Lincoln Park and in a closely built up por tien 
of the city. 

Tt d# alae urged that one of the inutructions gciven 
xt the request of the plaintiff is erreneeus in thet it presents 
‘in a negetive manner the duty of the plaintiff te wee ordinary Gare. 
While ve do net think the instruction justly subject te the 
eriticiem, it apsesrse thet a similar inmairuction wae given te the 
jury ot the request of the defendent, and defendant, therefere, 
¢ammet be heard te complain an this ground 

Appellant alse says that the pisaintiff wea« guilty of 
contrilmtery negligence, ant thet the verdict of the jury woe 
manifestly against the weight ef the evidence. The evidemce 
tends to show thet the autemobile of plaintiff was injured when 
struck by defendant's automobile ot the intersection of Orchard 
street and Merth avenue, ner Linceln Pork, mavet 15, 1017. 
Orcherd etreet is « public hichwey, extending north and south, 
Herth avemme is @ puolic highway extending ¢ast end weet. 
Plaintiff wes driving hie eutomebile in an aoxeterly direstion on 
the gouth aide ef Sorth avenue. ‘hen he reabhed Ureherd etreet 
he tarned north inte it, at the conter of the street. “efendant’s 


eatemobile was then going west in the eor track on Korth aveme, 
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and st a spead which witnesses for the plaintiff eotimated ot 
from thirty to forty miles sn hour; defendant'a sutomobile 
struck the front side of plaintiff's machine. 4¢ agninst théa 
evidence for the plaintiff, defendant ave «evidence tending to 
shew that as defendant's ear appresched on North avenue, plaine 
‘tdff's machine suddeniy shot forward in front of it and was 

e truck, 

Se think the mestions as to the alleged negligence 
of the one, and the alleged contributory negligence of the 
other, were, under these circumstances, for the jury, and +e 
eammet say that the verdict is against the manifest wight 
of the evidence, The Judgment is therefore affirmed. 

AY PISMEDe 


Mowurely, de, SHG Dever, Jo, GCOnCurs 
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MR, JUSTICK BATCHSTT’ OOLIVER2D THE OPINION CF THE cOWNT. 


This ia am appeal by the defendant from a judgment 
in the eum ef $437 entered upon the verdiet of o jury, efter 
motions fer 2 mew trial and in arrest 6f judgment hed been 
overruled. the plaintiff's “more apecifie” statement of cisim 
aiieged thet he gos a painter, wad that his cloim iy rtein 
pointing, payering and calcirining work whieh he did for the 
defendant; thet the werk was commenced June 17, 1915, and 
fimiehed april 15, 1936. He sisnimed » boianee due on account 
ef the three buildings, which he had sgresd ta paint at the 
price of $225 s building, emounting to $505; end « balanee of 
2164.88 wee clinimed fer extra werk slieged to have been done, 
sod extra materiel, ete., furnished to the defendant. 

The offidevit of merite set up by way ef defanse 
that the plaintiff sbandoned the work which he agreed te dey 
thet defendant x2 cempelled te eumplete the came «t coneide 
erable expenee; thet the defendant was the owner of the 
articles mentioned in plaintiff's mere epeckifie ctetement ef 
@laim; that the pisintif’ did unt do seme of the extra work 
for which he elaimed compensation, and of %to other parts ef it, 
he had been fully paid. efendent denied that he woe iniebted 
to the evlaiatiff in any eum vhetever,. 

“prere asaigned and ergued are that the verdict and 
judgment sre ageinst the weight of the evidence, and thet the 
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court admitted incompstent evidence over the objection of the 
defendant. The evidence admitted of which the appellant 
complains, woe that tending to show what the umtal snd cuxtemery 
wages for painters and cecerntore were im Chieogo, in the years 
2915 and 1916. It was objected at the trial and is now urged 

' thet thie evidence is inadmiesible, because plaintiff's mit 
was ON @ contract fer an agreed price, citing Zeeplee Cupuslty 
Co Ae Coe Ve Darrow, 172 111. 62. Aapvarently, however, during 
the first part of the triul, the defendant did not admit the 
existence of an express contr>ct end, moreover, «= part of the 
defense wae that the work had been abandoned, and the defendant 
hed been obliged t# hire anether worlman te finish it. This 
evidenee was therefore admiesible wpan thot point, even if dt 
should be comesded that it waa net sdmissibie for any other 
PUPS BE » 

A@ to the witimate facts in isewe, we think there wee 
evidence from which the jury could ressomabiy find thet as te 
the three buildings, there wee an express contract between the 
perties, and su ta the other items, thst there wis, sa te seme 
ef them, anh express, end to others, an implied promise to pay. 
fhe defendent testified. He did not deny that the extra work 
Glaimed for, was done at his request, with the exesption of one 
item for marbling certain dadoes. The plaintiff claimed fer thie 
item the sum of $52, which the jury properly disallowed. 

On the iseue of fact as te whether the pleintif? 
sbandoned the work, the overwhelming prepond«rence of the 
evidence sheys thet he did n6t abendon it, but, om the contrery, 
that he wea wrongfully driven off the job, defendant striking 
him at the time and calling him 2 foul namee 
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Evidence wae introduced by the defendant, tending to 
shoe thet seme ef the work had becn done improperly, but other 
evidence tended to show the contrary, and ws sre not sabe to 
say thet the jury wae not justified in finding for the plaintiff 
on that point. 

the real question on the merits seems to be whether 
piaintifs or defendant hed pada for the meterialL used in coing 
the work. (‘The evidence on this point «ss conflictinge) It was 
fairly put up to the jury, and we see no resoon for dinturbing 
ite verdict. Indeed, we think i% very doubtful , whether rome 
of the evidence introduced on defendant's beneif should heve 
been permitted to go to the jury. 

The judgment is «ffirmed. 

AP PIRMED 6 


Mejurely, *. J., and Dever, J., concur. 
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Appellant. / 
BA. JUSTICE MATCHETT DXLAVSRSD THe OPINION OF THE COURT. 


This is an appeal by the defendant from ea judgment 
in the cum of ©397.25, entered upon a finding by the court. 
The statement of claim alleged that on June 30, 1920, plaintiff 
purchased from defendent a water cooler and filter with faucet 
attached thereto, which won by agreement to be installed by the 
defendant in the premises ef plaintiff, and thet defendent se 
eereleesly, negligently and improperly installed the come, and 
that, when inatalled, it woe sn defective in ite manmufoecture, 
senstruction and installation, th«t the seme leaked; thet great 
quantities of water excaped therefrom in the nighttime upen the 
fleor ef the premises, and ran down and upon the floor of 
persons located under and beneath the plaintiff's office, 
injuring property belenzing te them, fer which demage plaintiff 
waa obligated te and did pay. The defendant filed an amended 
efficavit of merits, in which it sdmitted the purchase and 
instalietion, but denied that the same wos improperly installed; 
denied that the filter and cooler was defective in ite manu- 
facture, construction or installation; denied thet it leaked or 
that the enter excaped snd injured the property of ethers ss 
alleged. it aleo denied that plaintiff had paid damage as 
slieged, ané denied thet any demages sustained by plaintiff 
were the result of defendant's negligence. 


This affidavit slee ssid thot the enter cooler was 
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e0ld and installed sith full instructions to the plaintiff as 
to the operating and cleaning of it; that plaintilf was to give 
a report in writing immediately thereefter if such fil ter sheuld 
not give entire satisfaction, and thet if » written repert of 
this kind was aot received, it should be tuken thet the filter 
and cooler woo entirely satiefectery. Further, thet defendant 
wae te repair and replace all mechanical defects, when notified 
by the plaintiff, but was net te be held responsible for demagee 
becouse of leakage or breakage occasioned by use or disuse. A 
copy of the alleged contract was atisched to the amended 
affidavit. 

From the cvidence taven we think the court could 
properly find that defendant wee e momafacturer end vender of a 
eertain water filter end cooler; that on June 30, 1920, plaine 
tiff, through en employe, purchssed from defendant one of these 
erticles which was inetalied by defendent's servants in the sffice 
of plaintiff; thet the office wos leested on the feurth floor of 
@ building situated at 16 ‘est Jackson street, Chiesa; thet the 
cooler wes ordered by ‘phone and was installed July Oth theree 
efter; that on that date the plaintiff's employe eigned » receipt 
which stated thet it acknowledged the delivery and ¢stisfoctery 
installation, with other conditions as set up in the of fidavit of 
merits; that on the 6th day of sugust efter its inatelistion, 
Pleintiff paid the full purchave price therefor; that a few days 
thereafter, upon opening the office in the morning, plaintiff's 
employes found thet the cooler hud overfloweds thst the whele 
floor wes cevered with water, and that the water was running in 
om the third fleer, 

It ie etipulated that the occupant of the third floor 
wasn damaged to the amount of the judgment, and the uncentradicted 
evidence chows that plaintiff paid te him thst amount. ef endant's 


effies wre enlied by ‘phons, and netified ef the overflow, and « 
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men fomiliar with the conetructien of the cooler wis cent te 
Plaintiff's ofitee. This wae on Satarday. On the following Monday 
another employe *us sent, who cxmmined the article and took it 
apart. The firet employe mada o report te defsnadunt bat woe not 
produced a¢ witness st the trial. The second teutified. A pictmre 
of the filter and cooler apreare in evidence. 14 apseare te he 
eemstracted in the farm of a square, It Hur tes chamters eaprorted 
by @ wail. Gne of the shombere is unet fer ioe, the ether is filled 
with water which it is desired te could. The tye chambers have a 
comman cover, and the wall between dees not extend suite te the tep. 
the ceoler wee atinched te the water main from which water flowed inte 
the weter chamber. The coeler wis so sonntructed that this enter 
was admitted er cut off by an auteanntic shutecff or Tlont valvte 
if the vaive failed to work an overflew of the ureter inte the 
icc chamber wes sure to resuit., 6 bucket <1 the time in mesxtion 
wes place! under the ceoler to catek any such overflow, shé ofter 
the accident, defendent installed ©« drsin pipe which wulc catch 
uny such overfiew and garry it te the sewer or om wice bediding. 
As the eedler wes originelly inuteliec,the prevention of en cver= 
flew depended entirely upen whether the sutometic vhut-off should 
properly perfers ite designed function, end there wee evidenes 
frew which the court wigkt proverly find thet there woe a defect 
im it, o© constructed and instalied. 

Testimony was given te the effort that whan examined 
by defeudant's employe, it was found to be “stuck”, and thet 
after the workmen had unscrewed end loosened At, it functioned 
proverly. There iv eome contrediction in the evidence on this 
point, But ve summot sey thet the finding of the ewurt in this 
fespect is against the manifest weicht of the evidence. 

Appellant has presented wv brie? ef points cevsring 
twenty-twe peges in suppert of which it presente an argument of 
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to the facts of the ecuse, and these not arrued, are, under e 
familiar rule, presumed ta have been abandoned. The nese was 
brought. in the Funicipel Court, and the ferm of «ction ia there 
immaterini. It matters not whether the «ction is regarded as 
one in contrast or in tort. Roelfs v. Pooley PF. So., 176 ILi. 
App. 93; Fisher v. Tauber, 174 Ill. App. 436; Burns ve Shoe+ 
meker, 172 Til. App. 290. whether, if the plaintiff hed made 
& proper motion the statement might have heen stricken, because 
of ite double aspect, it is net necessory fer ue to decide, 
s8 no suck motion wan made; but whether we consider the clain ae 
based on an impliad warranty thet the article sold, wes rernaonably 
fit fer the use for which it wes intended, or » simple cnse of 
negligence, we think the eeurt might properly under the evidence 
en cither theery, find the defendent liable. 

The sale ~ac made by ‘phone and not by « eritten contrset. 
The employe ef the plaintiff distinctly steted at the time of the 
purchases, thet payment would be made in exsh rather then in 
imetaniilments, fer which the mpooved «critten srrecment provides. 
After the article #29 installed this employe eigned . receipt witheut 
reading it, and this reeeipt centained provisions vith regard to 
the terms of the sale, on which defendant now reliee., *e de not think 
thet under the circumetenees the plaintiff is beund therety. It 
‘@lesrly was net the intention of beth parties thet this receipt 
should constitute « writtes semtrest. ‘ention 18 ef The Vniform 
Salee Aet, Gahill’s Lllineis Revised Statutes, 1971, page 5058, 
prevides in substance that where the bayer expressly or by implication 
wekes known to the aelier the partiouler purpose fer which the 
geeds were required, and it spoears thet the buyer relies en the 
welier’a skili er judgwent (whether he be the grower or manufacturer 
er mot) there is ean implied warranty thet the goede shall be 
reasonably fit for such purpece. There could be no davbt here 


thet the seller ese informed ané Enew the use to which the 
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article bought wes to be put, and thet there wos, thersfore, 

an implied warrenty that the thing eold waa reosonably fit for 
the purpose for which it wis to be used. I wos not recsonably 
fit for thet use, and we think the defendant wes therefere 
diable on ite warranty. 

The defencant centends thet at any rate its negligence 
is not the proximate cause of the damage. Thet such damage 
would prebably result from the jefoct proved by the evidener, 
we think any ressonably prudent person micht heave foreseen, 
These demagen were the natural and probable effect af snch 
defoct, and the defect weu therefore the proximete enue, 

oefendant @las arenes Mat pimintiff wea negligent 
in that it sllewrd the water te flew to the lawer finer, tat 
there iz ao preef ef any negligence on the pert ef the plein-~ 
tiff, axeapt such as it may have been linkle fer te the 
occupant ef the third Sfleor, by reszon of defendant's bresch 
of ite warrenty and negligence. The judewent ill therefore 
be affimmed, 

AF PLNEST» 


ke'mrely, ee Jae and Dever, Wee COMCUr. 
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BR. PUGTIGR MATCHATY DRLTVERED TRE OPTION OF THE CoUnT, 


Thdie is an anveal by defentent from a judgment in 
the sum ef £295 entered om the wartiet ef a jury is favor of 
the pleintiff, Pisietiff)s etetemen? of sletim allege?’ that bP: 
purchased from the defendant 1,900 rubles, end that defendant 
agreed to gake delivery of the saog in from foar te six weeks; 
that oleintiff had reventedly demented etther the delivery of 
the rubles er the return of his money, but thet deferdont had 
fadled to ée either, 

The affidavit of merits denied that plsintitf’ car. 
ehaeet the rubles for iemectiate delivery ond derided thet slate 
tiff hed wade demande as eliaged, but stated the facts te ba that 
an er about Augact 15, 1917, cleietift delivered t5 4efendect the 
mm of $298, ond requested defendant to act a9 the plaintifi ls 
agent for the purpose of forvarding 1,099 rublas te Pavat 
ovehowler Eogan at oukwa, fucsia; thet at the tine platni ifr 
paid sald money oné requested the defendant te aot as his agant, 
Pletutift and adcfesdant entorad ints a written agreement, « copy 
ef which te et UD. 

The appellee hae net aguesred im thie court in sappemt of 
the Judgaent entered in hia faver, Ya have nevertieless exzwsined the 
evidence carefully, and ihink the scomtention that the judsnent is 
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must be austaimed. Yhe fudwent ia therefore reversed and the 


gause remarried. 
REVERSED AND SOMARDRE, 


NeSurely, |. Jes and Dever, J,, conor, 





rin 


4 helt 
Chen 

cain 
% 





JOSEPH CHR ISLIN: — 
Temiiake. 


435 = 27393. y “AAR 
f 9261.) G6 4Q 
\ jh VF Host : 
FRANK ONDRACYK, /) 
Appellee, jf } APPRAL FROM 
! #) 
\ f  )  BUNTCIPAL GouRT 
% / 
VB. ‘ OF CHICAGO, 
\ é | 
} 


BR. GUSTICA MATCHETT PAILIVESeD THE OFTRICGH OF THE COURT. 


This is an apveal by the defendant from a jud grent 
in the sum of $500, entered upon the finding of the court. 
The facta (for the most port stipulated) are practically as 
follows. The defendant fapreliant in thie ccurt) ie the ower 
of certein premises situated in the City of Chiesge, known as 
Ho. 1618 “vest 18th street. June 24, 1914, he made a lense 
in writing by which he demised these premizes te one Gus 
Mereulis, fer a term ending June 3), 1923. The premises sere 
designed far use as a the«tre, and the lease included tertain 
property in the suilding situated therean, which wes suitable 
fer thet purpose, The rent reserved woe 4130 a month and the 
lease provided that ta insure the faithful perfcimance of 211 
the covenants and terme thereef “the party of the second part 
agrees that the two electric moving poiture machines to be 
installed in said prewisea oy the aarty of the sesend part, 
thali be seourity, and cannot be removed from anid premises 
without permission of the purty ef the firet part.* 

On July 23, 1915, one John A. Voumvekiec purchssed 
from the Enterprise Optics] Memfscturing Company two motiograph 
machines with motor, etc., and the seme were delivered to him 
at the above mentioned premises. He paid part of the price in 
“ oash and executed a ohsttel mertgage securing the balance. 





® mortgsge wes never recorded. 








% 


9 


Aol OS. S we 





af 





Cae AWE GA \ x0 Lene 
Pare Rees ‘ ae 
DOR SXYHO We Bs 
4 





Poor , 
Li 
Fe i 



















ae Uldenbioawy ete ‘thetutiogis $0 Pio tne « one aks 
esate te: oat at (Ps9eo ebat wb deuad Lose } toshad ted wah ot 
be HOM JomdodaO To EERO oct mh detente eondeng mbnbem 
wend ® shame wd {LOL he merit daode: ‘agen tao i 
oh ome ot seeknoey smeely Dine bam ot ddan tebe 
Stew HeRteory ast EOL , Ot peut ank bes ced ae eo 
giatws behaloa? sumed ang hots , omraeult a oa vow ag 
aidatice wow to tde iio tect atau te ambient at ae 
amt ime spac a OOLE wow bevredon ost ont 0g 
ike Ye seneme teeg: Luce das eile orcad: o fads 
Paog tatoos ae ta wieag ode® ‘Woon cine’ aw stn 








riaig ener ve ote Be <a, se sea bihw: a 









sou bare ink ve sewen’s inom eae et founee be bns veateinie 

Se vag dour’ oats te weg ek te moive tin 

dereleve sthoveweh A “gain, eno heed: oo wat no 
AgaYROLs om ond maga Stl ant es Seat hansen ae 
whl of poxerdleh otaw ase ont thar 08 


habia. hae 


April 2, 1919, thereafter, Voumvakio paid the balance 
due on the purehase price of these machines; Warch 22, 1919, 
Voumvakis sold to the plinintiff, Frank Undracek, the contente 
of the operating room of the motien picture theatre, located at 
this place. The theatre was known as the “dhite /agle Theatre," 
The cenveyanee covered "#11 touls, implements, two motio graph 
machines, outside electric equigment, and all other paraphernalia 
belonging therete, in the oneestory brick building at 1618 test 
1Ath atreet, Chiesage, Illineie, including the good will of said 
buainese.” 

Gndracek paid Youmvakie §1,100 therefor, ani took a 
bill of #ele covering the property. An amusement license had 
been isvued to Voumvakis by the City of Chiesgo January 27, 1919, 
which license gave him the privilege of conducting a theatre on 
the premises. Thies license wes to expire June #%), 1936. On 
that day the pisintiff Gndracek went into possession of the se 
premises and property, but teck no assignment of the eritten 
Jesse. Although it wos in dispute, wo think, «5s a matter of fact, 
the court wae Juctifies in finding that Créeseek paid to the 
defendant, and defendant received from him, rent for the premises 
at the rate of G10 2 month, during the months of April, Nay and 
June, 1#19. June 26, 1919, the defendant took judgment against 
Raroulie fer the gum of 3150, being the rent at €1%0 a month 
fer the month ef June, 1919, and @20 attorneys’ fees. an 
exemition igsued on June 27th theresfter, and on July 3, the 
bailiff of the Kunicipsal Court levied on the coods and chattels 
in contreversy, being the same property purchased by Vounvakis, 
and on fegunt 7, 1919, seld the seme to the cefencent fer $200. 
June 30th the defendeat teok poseession of the gevie and chattels 
imvelved, directed the plaintiff te leave the premises, ani lockwd 
“the door, Plecing « padlock thereon. Flaintiff at thet time 


‘Fenons trates and demanded possession of the goods, which wee ree 
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fused, and en July i, threugh his attorneys he again demanded 
in writing the return of the goods, which woe ania refused. 
It ia atipulated that the value of the geeds in mntroversy on 
dune SG, 1910, ene £700. Plaintiff thereefter med out a wrt 
of replevin for the goods, and the same not having been recoyve 
ered on the writ, filed a count in trovere 

The defendant requested the court te hold au propo sitions 
of law that defendant came inte possessien of the property lewfully, 
and thet a demand was neceseury befare plaintiff sould maintain an 
action in replevin er trever fer the geeds; that plaintiff was net 
a tenant of the defendant, and that slaintiff was in lew eugtepped 
from asserting his rights te the proserty becouse he did not give 
notice to the officer at the time of the levy of his claim to 
Gwnerehip of the goods. 

We think the court aid not ner in refusing te neld these 
propesitions of law. Defendant teck the property with full notice 
of plaintiff's rights, and drove plaintif? sway from the premises 
prior te the levy. There is ao proof that plaintiff had notice ef 
the bailiff*’s sale or prior imowledge of it. There wes, therefore, 
no basie for an estop:e1. The finding of the court was cerrest 
and the judgment ie affirmed. 

APYTREND » 


Mesureiy, ©. J... and Dever, J., concur, 
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BR. JUSTICE BATCHSTT DELIVERED "HE GPINION OF THY COURT. 
This is an appeal by the plaintiff from eo Judgment 
in fever of the defendants, entered upen the verdiot of o jury, 
which verdiet the esurt, on motion of defendants, inatructed the 
jury to return. fhe cotion was in case. There ore three 
defendants, ami the declarstion in severe] counts alleged that 
defendents with malice end without probable cause, procured a 
warrant, charging the plaintiff and others with censpiracy to 
extert money from ene Harney; thet upon the hearing, the defendant 
there (plaintiff here) wos diceherged. The declaration alse 
alleged thet écfendant Burke, who wee a police ofifieer of the 
City of Chiesge, acted with malice and exccuted the warrent 
in an unnesessarily oppressive menner. The deferidantea ench 
filed pless of the general issue. The abstract ia mite 
deficient, and twe of the defendants have net seen Tit to appear 
in this court in support ef the judgment entered in their fever. 
the error urged iz the giving of the instruction te 
the Jury te find for the iefendents. 
The evidence of the plaintiff tended te shew thot he 
Was an stterney ct law in this State, end had been prs cticing 
lew in the City of Chicage for twenty years; that he hed an 
office in Chiesgo, but his home wos im “venaten; thet he wes 
well s¢quainted with defendants Nerney ond Plummer; thet Plummer 


) is alse an atterney «t lav, practicing in this State; that 
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that Hurney woo reputed to be a nember af » firm known a» Horney 
Brothers, who were engeged in the commission badners in the 

City ef Chieugo; thet certain farmers claimed Horney Bree. sold 
hey belonging to the farmers on a comudseion, and received the 
procecds thereof, tut mfuaed te pay the farmers for the hay 
received and sold; that three Harney ethers, including the 
defendant, occupied the anme building, and that the only nome 

én the door of the office and om the doers dewnetaire woe “Harney 
Brothere;* that the olaintiff represented na an attermey, several 
ef these furmers, who made claims against Harney Srosa,. and that, 
as their ettorney, he brought suit ageinet Harney Proe. Gn these 
Claims; thet one of the parties, who cleimed to have been thus 
defreuded out of hie hey by Harney Brees, consulted pleintiff, 

who told hip that he, plaintiff, hal advised with the State's 
atterney ef Cook County, who hed teld him thet the acts done by 
theee people were in the nature of « cenfidence game; thet this 
party thereupon went before a judge of the Municipal Court, and 
made a complaint, whereupon the judge taswed eerrante; thet the 
defendants in thet care then went befere Judge Barsaa, che entered 
an order quashing the worrante; thet thereupon, upen complaint 
made, worrents were dasued by Judge Reregs for the plaintiff end 
others on the sherge of conepireay to extert woney from Themue io 
Hurney; that although the plainti’f wos at his effice each day 
theresfter, the defandent, Jomes NH. Hurke, who is « police offiser 
ef Chiecage, seme to the house of plsintiff in twencten, accompanied 
by en fvanaten policeman, «t about ten o'clock at night, and served 
the warrant on olesintiff; that plaintiff explained to thie pelice 
officer that his vife os 4211 and sgec, and thet she wee checked 
by this occurrence; that the Swanston police officer refused te 
have anything to do with the arrest, but thet defendont Purke by 
superior fores and power compelled the plaintiff te come along wi th 


him, and took him te the centre] atetion in Chienge, where he was 
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held until he semred a bends that cefendent Burke demanded of 
the lockupkeever to put the plaintiff in » eell, mt the 
leskupkecper eoid “Ne, sir, i will not have hie ot in = c#ll," 
and further aaia, *You take sn old mam like that and bring hie 
here, £ will he responsible for him. iit down here until yeur 
bend is appreved.” Plsintiff says thet he remained there until 
two o'clock next morning, when Re wos released an bond, and got 
back to his house sbout three o'clock the next morning; that 
efter several hesrings he wee discheorged by Judge Heyes, 
who said: “There is not a word of svidence agesinst them.* 

Plaintiff asye thet his errest woe publiahed in ali 
the city ne«spapers, and «li his friende knew stout it, end many 
of them speke to nm abont it. 

¥e think the evidenes for plaintiff made a primg facie 
eese, which should have been submitted te the jury, and thet it 
wee error for the court to direct ‘a verdict in favor of the 
defendants. The judgment will therefare be reversed and the 
causes remanded. 


REVERSED ARG HEMAMDED, 


MoSturely, fe Jeg and Dever, Jeg concur, 
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RR, JUSTTGS BMASCRETT DELIVERED THS OPITRTOW OF THE GOURT, 


Plaintiff, as a@winistrater of the Retate of A. &. 
Seott, sued the defemiants upon five promigsery netes fer the 
gua ef $200 ench, dated Setwber SO, 1916, at Philadelphia, and 
payable to the order of thea deceased upen the dates named in the 
respective notes, with interest ot 6 per een’. por annum, The 
declaration filed was the econeslidated common counte. The dite 
fendante filed an sffidevit ef merite, whieh was stricken from 
the files, wher@upen an smenided affidavit wae filed which set up 
that the netes hed beer fully paid to A. 4B. Eeott; that Seott 
and Dellewer entered into a werbal acreesent that if sald mW. Dee 
Bower would deliver te Beott $5,000 pay vaiue of the common atoak 
of the Line Drive Trector Company, Seett would cancel and sure 
fender the said notes; that Delower delivered said stook accords 
ing to the agreene 
ae, aid mot cancel ari surrender the netes. 

The cause wae tried by the court without «a jury, ond 


mi, but that Seott, sltihough requested so to 





the court found the iesues for the plaintiff, assessed plaintiffs 
danages at the eum ef 91277.50, and entered judgment therefer. 

She defandante asked the court to held as a propopie 
tion of law that if plaintiff's intestate had made the agreement 
ao alleged, and DeBower gave and delivered to Sectt the shares 
ef stegk agreed upon, plaintiff was mot entitled to recover ix 
the case, even if Sectt neglected or failed to cancel the notes 
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and surrender them to DeBbower, The court refueecd to held this 
proposition of law, We think 14 should have so held, but this 
ruling becomes fematerial if the facts in evidence fail te suse 
tain the propesitien as stated. 

The controlling queetion in the ease therefore is, 
Whether the judgsent is sanifestly against the preponderance of 
the evidenes, Ayosllant arguss that it ia, | 

The evidence subaitted on behalf of the plaintiff 
consisted of the uncangelled notes, which were in the neesession 
of the adwinietrater, were produced by him ond offered and ree 
eeived in evidence. In order to sustain the defense me pleaded, 
ths defendants then produced ae @ witness one Glen C, Bull, whe 
testified thst he knew plaintiff's inteatate in June, 1617, and 
Was present at a conversation between the intestate and %. *. De- 
Bower at SDeBewer'es office in Chiecage, in June, 1917; he wan une 
able te fix the exact date. Hu says that Mre Sectt same in and 
said he hai been thinking over the Line Oriyve Tractor, und wae 
very mach interested in it, and would like to increase bia hold« 
ings, ané said, “These notes* «+ or “note of 51,000 that I have of 
yours and Mr. Kerris' in the outgrowth of the Harconola affair* « 
in whish the three men were Jointiy Interested in Pntiadelphia « 
that he would like te surrender the setes to ire Dehower for 
' $5,060 commen ateck in the Line Drive Tractor. He further tes- 
tified that Detewer said he would think it over an? ist hin knew 
in as few days. The witness alec testified that he wan present on 
@ Like eceasion, st which Br. Scott again brought the proposition 
up, and DeBower stated that he was inelined te accept it; that 
he would have the steck certificates made ont, md he oniered 
Mies Grannen, his seeretary, to make them cut, The witness 
alao says that the certificates were made out and delivered te 
Mr. Sectt, and that Zeott stated that the notes were not avalle 
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eble, but were in the safety deposit bex or sime plsuee where he 
could net get them; thai he rould get them and send then over 
to Ux, DeBower, This witnesa alae testified that Debower ine 
quired about the notes two or three tines, and finally became 
impatient and told Seott that the steck had been delivered te 
him; that he wanted the notes, amd that Seott told Ueiower that 
he “would get them ail right, he did not need to worry about theg 
ey gemething like that,” The citmess was unable te resenber hew 
many conversstions there were about the notes, but saya that on 
one oceasion when Dellower hod wade a demand for the notes there 
was a little friction between DeBower and Scoett, ami that Seott 
made = siatemant to the witness that he would “wait until he 
Was good and ready to turn the notes ever, er something to that 
effect." “ltinesa says that Mies Grannon was not present at this 
time, but that the statement war made te the witness in the hall 
asd in confidence. The witnese suid he hed never talked to Mies 
Gramien or amybedy except xr. Arnd, the atterney, about his tes- 
timeny in the case, 

Sige Granmon also testified for defendant that she 
reselled a convereation heving taken olece in June, 1917, but 
was alee unable te Tix the exact dete. Ghe mays that Scott, 

Ute Bull and Mr. DeBower vere prenant at that tine; that while 
diseaseing other matters Gostt get te talking sbout sane notes, 
ang sald te Hye Dekewer, “Well, I sould Like te get some mere 
Line Urive Tractor stock. Haybe we can make a deal on seme Line 
Drive Traetor stock." lr, DeBower said, “Naybe we can do that,* 
and asked that Seott thought would be « good deal, ‘lis suggested 
I believe, it was 60 shares ef stodk at a par value of 2106 per 
shave, $5,900, ond Mr. SeBower said that was too much,* She 
gaye he stated further he would give it consideration, and that 
en another day Scott came back and asked Ure Delewer if he had 
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given any more thought te the stoek matter, and Sefewer said 

ke had, and "I guese I will take you up on thal," Yhis wltnese 
aleo euys that ohe wae present then the sieck was Lurned ever te 
fire Seott; that Debower than «usced Seutt for the totes: Seott 
replied that they were in bie vault, and that he would give them 
te him some other tine, dhe further sayy that on two er three 
escasions DeBower asked fcett fer the notes and that each time 
Seett gave some exeuse, Tha wlineea says that she afterwards 
became Secitts private secretary; thai Seoti's office adjoined 
Debower'a office, ami that ahe wan present en « couple ef eacne 
sions when Defewer cave in to ask fer the notes anc thet Scott 
invariably responded that they were in the vault anc that he 
would get thes im a few duye. She “slsc says that en one oce 
easion, after Delewor went cut, Gestt turned tu Nee daldl and 
said that he would wee bow the ateck turned out before he turned 
the netes ever. 

the plaintiff ad<inietrater testified that he had « 
gade = search through Scott's sapers in order te dstermine the 
amount ef the asseta, and that ibe only lane Drive Treaster sieak 
that he discevared wars certificaies fer 25, 8 and loo sheres 
of steak respeatively. Yhe cartificate fey 49 ahares ia dated 
Noveuber 7, 1216; that fer & shares Caoteber LA, 17, and that 
fer 100 shares Gotobexr BU, 1917. 

Hise Graunen, reealied as «2 vitness by ihe court, 
teetifier chat the certificate fer the 50 shares ef givak lu 
quection was mame out by her, wei that it was comsen siovk; 
that thexve wee w reanlaw eatuck beoks that there was a etub in 
the book, and that whe filied out the ctub, Ghe did mt know 
where the boek was at the time of the trial, but atterney for 
Gefendant sisted that it was in Lilwaukae. 
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it appears that the Line Orive Tracter Caupany went 
into the handa ef a receiver, The cause Was continued tu get 
this impertant evidence, but the stack kook wan never found. 
The stock ledger was produced, however, by the atterney for 
the defendants, whe atated to ihe court: 


"the ateck ledger does net disclose an entry of the 
tranefer of the steok in question, no entries huving been 
made after July 17, 1917. ‘he bighest certificate mushber 
we find in the ledger is lewe then 200. We find here, snong 
the locse certificates sent on, certifiostes 3064, 806, 310 
and 330 not entered. foe it clearly appears that the entries 
in this record, this stock ledger, wera only garriead up to 
July 27, 1927; we stovped at that tine, and no antries of 
ary Gubsequant etook transfers were sade; 3G 1 aay the stock 
ledger threwe very Little light on the ouastion for which 
we desired,” 


The taurt, over the ebjection of the defendants, 
veeeived im evidence the fellowing Letter: 
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1918 
Et, Ae My Soott, 
C/o American Traat & Seeurity Ce. 
gage, Iiis. 
Ey Dear kre Seott, 

i aa leaving this @¢vecing for Aberdeen, i. PD. rhere 

I will prebably be fer the next week or tan days. 

 ~=Regasding the setilewent 1 ehall say acthing further 
as to what the understanding wae which haa been changed twice. 
We will owerlesk tila, hevever, and asauas the legal atatus, 
irreapective of a11 coniltions and cireunstances, 

% have thia suggestion to make, Xx. Scott, which i 
trust will meet with your oppreval. I would turn over te you 
at ones yr of the atock of the National Live Jteek Uve., 
and the $100 or whatever the interest amounts to, whieh I 
goulé take sare of within the next week, I ae trying hard 
to get on my feat, I am working day and night. 

Io wil te glad to mave you game up to the fase chen 
i return from Dekota, and beve you spend the week end with 
ui, ead will be pleased tu teli you ol that time waat 2 am 
doing wma how I am getting along.” 


Befemlents argue that thie letter should not have 
bean received in evidence, because Lt is not made te aopear that 
it refers to the partiguler tranecaction invelved in the anit, 

Ne authorities are cited in support of this preposition, fe 
think the letter was adeiesible ané that, carefully read, it 
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gontained atatenents whieh tend vary # rengly to disprove the 
theery of the case upon which defendants reply, This is not a 
Letter which would have been written by defendant to a man whe. 
hed not kept hie express agreenent to turn over notes which had 
been paid in full. Gn the contrary, 14 shows an iniebtedness 
from Dellower te Scett, und interest duc thereon, which would be 
just shout the suount acerued on these notes, 

The trial court had the advantage of osweing the 
Wlincoses and hearing thely tastimeny, Ybeir evidenes i @ in 
aome Freepecte contradictory. The pasnession ef the notes ta very 
etrong ¢vidence thai the sane had met been paid, and in view of 
that fact and thia lotter,we are not able to say that the finding 
ef the court is ageinet the mankfest weight of the evidenee. 
The judement is therefore affireed, 


APPL RAED. 


MeSurely, >, J., and Dever,],, conmir, 
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HEKMAN M. COMBIRFORD, j 
\ ) FROM CIRCUIT COURT, 
V¥Go 4 { } 
| é COOK COUNTY. 


4 
INTERNATIONAL UNION OF STRAM« 
AND OPFRATIRNG ENG INELRS #t- Blee 
. Appellants. 


— 


WR. PANSIDING JUCTICS GALDLYY DSLIVYASO THR OPINIGH OF THY COURT. 


It is sought by this appeal to reverse an order ef the 
Circuit Court of Sook County, entered March 13, 1922, everruling 
a motion te disselve a preliminary injunction, which wes on 
Jemuary 16, 1922, granted agninest said defendants, International 
Union of iteam and Operating “ingineers, = voluntary associ~tion, 
and Arthur &. Huddell and others, indivicwally and ae officers 
and members of said Union. 

The injunction wae isevned without notice and without 
bond upon the filing of compiainent'’s bill in eccordenee with 
the prayer thereof. Herman MW. Comerford wos the General 
Seeretary-Treasurer of said Union, having been elected to that 
office for a term of twe years, expiring December 21, 192°, 
and the defendants and each of them were restrained from 
declering the office of General Cocretary-Treasurer vacont end 
from taking powsession of the same, from interfering with or 
Preventing the complainant from dischearcing the duties of his 
@eid office, from kecping him from access to his office or the 
records of the Union, and from deing any act thet in anywise 
would interfere with him in the discharge of his duties and 
Obligations as such officer, until the further omer of the 
courte 

Gn Jamary 31, 1922, the defendants filed their motion 


if te dissolve the injunction on the ground of the insufficiency of 
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complainant's bill, No offidevite were presented, On February 
6th arguments on the metion were hod befere the Chenceller and 

at his ogsesntion written briefs were thereafter submitted by the 
respective solicitors. He held the mutter under advisement until 
Maroh lat, ut which time sn grder war entered sustaining defende 
ent’s motion and dismissing complainant's bill for want of equity. 
Complainant immedistely prayed an appeal and the seme wae allowed, 
cenditioned upon filins bend within 46 days. On Kareh lath, before 
said apperl had been perfected and curing the same tem: of the 
Gourt, the agliciters of the respective parties sere before the 
acme Chancellor arguing the question of the prepriety of granting 
an injunction sgainst defendents purowent te the preyer of another 
end seperate bili, filed by complainent’s soliciter bat on behalf 
ef four or five membera of the defendant union, whereupen the 
Chancselier, of his own motion, stated that he would veente the 

eaid order in the present ecaee of Merch ist, wherein the injunction 
wee diaselved and complainant's bill diemiss«d, ond reinetate the 
eave. And the court thereupen entered such en order, and further 
erdered thet the preliminary injunction grantec agcinst these 
defendente be "revived" ané be in full force and effect, ond thet 
defendents' seid metion te dissolve the same be everruled, It 
appears that et thie time the court wae sdvieed by enid seliciters 
thet, shertly after the order of Merch let hed been entered dissolving 
the injunction and diemissing compiainant's bill, complainant on 
charges preferred had been removed by the Generel] Executive board 
ef the defendant Union and, subsequently ond before Purch Lath, his 
successor had been appointed. Upon the entry of said order of March 
13th defendants prayed and perfected the present appeal. 

The ense presents the someshet umuamal procedure ef 
eourt of equity discolving an injunction, thereby sllowing the 
defendants te aeccomplich the matters and things forbidden by the 
injunction, and then, after the lapse ef several days, during 
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which time thone matters ond things were accomplished, and after 
the court had been advices te that effect, reineteating the 
injunction ond avermiling the motion to dinvolve, without «ny 
supplemental bill havine been filed setting out the changed 
etetus of the comolainante 

Gounsei for complainant here sexks to metain the 
action of the court on the theory that complainant's removal 
wae unlawful and a continuing ingury to him. Counsel orgues 
that complainant, having teen elected te the office of General 
AeeretoryeTressurer of the defendant Union far o two vanrs 
perioi, ending December 31, 192%, and at a fixed salary of $6000 
per year, has a property richt to the office, and thet hie 
unlowful removesl i2 « continuing deprivetion of thet right which 
& eourt of equity should prevent. 

Counsel fer defendanta contend thet, the remedy by 
injunction being « preventive one, the writ cunnmot be mede to 
operate #0 as to reatere complseineant to hie office shen, at the 
time of his removal, there wee no injunction in foree restraining 
euch removel. ve think thet there is merit in the contention. 
In Fisher v. Board of Trede, & Ill. 85, Fisher, after having 
been expelled as a member af the Borrd of Trade of Chicago, 
asked fer an injunction “reetreinine the Board, its seoretary 
end boord of directors, from interfering vith bim in any manner 
im the full enjoyment of hie rights, privileges and franchised, 
and in his richt in commen with other members of the Board of 
entering the reema used by the Board, end frem remaining in 
atiendence us a member on the sessions ef the Board, and to 
transact buviness therein unmelested.” The court said (p. 87): 
“This court, in Sungelin v. Goce, 50 111. 480, ssid an injunction 
whe & preventive remedy merely, and can not be so fremed ee te 
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writ indicate its purpose - restraint. tripped of its 
redundancies, the prayer of the bill ie, in effect, te restore 
eppeliant to his pesition o« « member of the beard of trade, 
nothing lees, It mint be apparent a court of chancery can not 
de this. The section of the board is final and complete, and if 
it has erred in that action, either on the merite or hee acted 
in ea cese without having jurisdiction, shaneery cannot afford a 
remedy.“ In Champion v. Haunahan, 138 Ill. ‘pp. S87, the prayer 
ef the bill was to the effect that the defendants be restrained 
from publishing, in the efficial organ of the Brethe rhood ef 
Locomotive Fireren, (also a voluntary oseociation) the names of 
the complainents, or of the lodges te which they bikaneed, Abe 
fuct that complainants hed been expelled or suspended from said 
Brotherhood and were no longer members thereof, and from expunging 
from the membership list the names of samplainanta, and from 
depriving them of the benefite and privileges of memberahip in 
seid Brotherhood, ete. The eeurt seid (p. 465): 714 seeme clear, 
then, thet in the isst analysis the real object of the bill is to 
restore appeliants to membe cehbip. in thie view ef the bill the 
court did net heave Jurisdiction. 4 court ef equity wiii net de 
this, cven if they vere unlewfully oxpelied. An injunction is 

@ preventive remedy merely, und cannet be so framed ea te command 
@ Party to unde «het he hes dene.* (ee, alse, Baxter v. Board 
of Trace, S3 Ill. 146, 147; Bestede v. Boaré of Irate, 227 111. 
96, 92; ingel v. *gish, 258 Ill. 98, 162.) 

Even if, et the time the Cireult Court entered the 
erder appenled from, cemplainant had net actwally been removed 
from his office as General (ecretary-Tracsurer, we do not think 
thet the injunction should have been granted. The allegations 


of the bill disclosed that complainant's remedy was ot law, unter 


repested decivinns of the courta of review of this «tate. 
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(Sturges v. Hoard of Trae, 86 Ill. 442, 442; Velahenty v. 

garner, 75 Ili. 1865, 166; Alles v. Chiesgo Uncertakery Jserosiction, 
232 Ill. 458, 4633; Engel vy. oslsh, 258 Ti. 98, 10%.) Me hee 

ne such property right te his officer, or to the sslery incident 
thereto, as werranted the intervention of # eouvt of equity. 

(22 Ruling Case Lav, p. 528, svc. 337; BVenshne v. County of "Al), 
100 Ill. 94, 104; feaple v. Borrett, 203 Ili. 99, 209; Giaon 

Ve Soully, 206 Ill. 418, 470.) 

Gur conclusion is thet the order of the virmit Cwrt 
overruling defendants’ motion te dissolve the injunction should 
be reversed and the cause remenced to the Cirmit Court with 
directions to digsdlve the injunction, cmd it ie a0 ordered. 

REVENSIO AND REMANDED WITH DIAeCTICNS. 


Barnes and Morrill, JJ., concur, 
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MR. JUSTICK BARNES BELIVERED THB OPINION OF THE COURT. 


This is an appeal from a decree for separate 
maintenance. A prior decree adverse te complainant (appellee 
on this apreal) was reversed by this court end the cause ree 
manded with directions to hear evidence an te a proper amount 
ta be allowed complainant for her separate maintenance, and 
fer solicitors’ fees and costs, and for other proceedings not 
inconsistent with our opinion. (219 Ili. App. 369.) ‘the 
merits of the case having been disposed of in that opinion, 
only questions left for further adjudication on the remandment 
are now open for our consideration. 

Both parties have assigned errora, esppeliant te the 
allowance of alimeny and solicitere’ fees ae excessive, and 
appellee to the allewanees for permanent slimony and for the 
two miner children of the parties, sc inadequate and in- 
sufficient. 

The decree now appesied from allows $320 per month 
for alimony in errears from the date of filing the petition 
for temporary alimony to February 20, 1926, the date of the 
dexth of appeliant's father, und $600 per month from the istter 
date to the dete of the entry of the decree, agzreguting 917,600 
for alimony in arrears, $450 per month for alimony from June 30, 
1921, the date of the decree, and §150 per month from that time 
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fer the support, care and education of the two minor children 
ef said parties, $7,500 for selicitors' fees, and $2,565.35 
for miscellaneous expenses, making 2 total, after crediting 
$4,870, of $22,795.35. 

We deem « detailed analysis of the evidence bevring 
on the ebility of defendant to pay the amount of slimeny 20 
awarded ag unnacessery, it is sufficient to eay that it dige 
Closes that at the time of the separstion ef the parties in 
1917, and for some time prior therete, and up te the death of 
his father, appellant's income was about $10,060, and that upen 
his father's desth he inherited an estate amounting to $283,410.56, 
made up of cash and valuable securities, frem which his net ineome 
was over $14,400 per yeur. 

The evidence also discloses that prior to his father's 
death he lived in a style which required several thousand doliers 
a year more than is income. But hewever he met such expenses, 
whether through the generowity of his father or not, is immsterial, 
for the allewance made for alimony in arreers of 9520 per month 
prior te hie father's death is based upon his then income of 
$10,600 a year, and, therefore, cannet under sli the circume 
atances be deemed excessive. Nar in view of his large inheritance 
and income therefrom oan we decm excessive an allowanee of 3606 
Ber month after the father's death fer permanent slimony and 
sappert, care and education of the two children, who have reached 
an age when, it is conceded, expenses for a more liberal education 
will be properly incurred. Bnsed, ae these aliewances may well 


have been, upon a conceded income, to which wnder all the circume- 
stances they are not unrecsonably disproportionate, there ia ne 
eecasion te review evidence relating to other disputed sources of 


income. 
Ner can we avree with appellee's contention that 


these allowanees are inadequate. “hould the allowances made 
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fer the future prove not reasonable or prover the court helew 
has ample power to siter them. (Section iS, Divorce Act.) 
Appellant urges that the court improperly sllowed 
an item for suit money and £7500 for solicitors' fess. in item 
of 31500 for miscellaneous expenses includes about $700 for 
expenditure in a trip to Atlantic @Gity, N. J7., for the purpose 
ef teking depositions after the csuse wan remandwd. It wae 
stipulated that the evidence should be aaterini te the amse, 
otherwise the depositions were to be without expense to appellant. 
The record discloses that the evidenee token related almost 
entirely to the cause of oction, the merits of which hed already 
been adjudicated. It sise related te mattere srising efter the 
filing of the original bill although there was no supplemental 
bill. The evidence had no wateria} besring on appellant's 
financial resources, with respect te which it was stipulated 
the depositions were to be taken. Appellee secks to justify 
such expense en the greund that a benk at Atlientic City, where 
the depesitions were taken, had cashed a check of several theusednd 
4elliare for appellant. The check was dram on a Chieago 
institution. The fact it was exahed in Atlantic City on 
appellant's endereement afforded no rencenable greund for tuking 
wach depositions as te his finencinl resources and charging the 
expense of the fruitless undertaking te him. Hence an allowance 
fer expenses and soliciters' fees in taking them, was improper. 
It may be inferred frew testimony on the subject that an allowance © 
of $75 st the rate of (75 per dey far ten days’ time, taken by 
complainant's selicitoz#s in the matter, is imnclided in the item 
of $7,800, and the $700 in the item of miscellaneous expenses. 
It is urged on the ground of « failure to give 
appeliant’s counsel prover notice of their taking, the depositiens 


should have been suppressed on apveliant's motion. Whether they 
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should have been suppressed er net, as they contained no evidence 
material to the quections for determination on the remandment of 

the emse, they should ot have been receiver in «vidence. Their 
enly effect, however, wos the improper inclusion of such expences 
and solicitors' fees an » charge against mppellant, which can be 

eliminated frem the deeres, 

It appears that there were several attorneys eomploved by 
complainant in the course of the condwet ef the wnit, and it is 
urged thet their services were to some extent duplicated, and thet 
the court made a toe liberal allowance therefor, Counsel frils to 
point out either in the abstract or record the evidenee relating 
to this eubject. ‘e cannot be expected te senreh through the 
record and find it. 2 do, however, find in the abstract that 
appellant's counsel testified thet 2 ressenable charge for the 
legal services of the soliciter who went ta Atlantic City was 
from $50 te $75 a dey, and it appesnre he wee cone from Chicago 
in that matter about ten days. In the absenea of other reference 
to testimony on solicitors’ fece we mist assume that there was 
sufficient evidence te justify the aliowanse of £7,500 therefor, 
subject, however, to a deduction of 9750 fer services rendered in 
taking depositiens in Atlantic City. ‘“ubject, therefore, to 
modification by dedueting $750 fer solicitors! services, and $70U 
for unwarranted expenses from the tatel of $22,795.35, deereed 
as the sum due toe apyellee at the date of the decree, the deores 
wili be affirmed. As a@ modified the decree will be affirmed for 
$22 346.35. 

AFFIRMED AS MODIFIED. 


Gridley, #. J., and Merrill, J., concure 
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MR. JVUSTICH BARNES DMLIVERED THT GPIRION OF THE COURT. 


Thies is an appeal from an order appointing « receiver 
wpon a crediter's bili, «end the answer therete. After first 
setting out in general language the exietence ef auch states of 
facts as under section 49 of the Chaneery Act werrants » bill 
te compel discovery ef any preverty or thing im action belonging 
to the Judgment debtor the bill seta forth that the defendant is 
the owner of certain atecku and bends, and thet pursuant te an 
agreement with his co-defendant, Lawson “. right. they were 
deposited in @ eertein bank to be dispesed of, or their avails 
te be disposed ef, according to an everew agreement. These 
epecifie averments were not denied, defendant Reoven, the judgment 
debter, confining himself in his answer te denials of the general 
allegations. 

In support of hia centention thet the appeintment of oa 
receiver waa unwarranted apvelisnt cites the cave of First Notional 

’ Shoux City « + ¥. Gage et alo, 79 121. 207, where « bill 
to discover assets was held geod an mw bill of diseovery but did not 
warrant the appointment ef a receiver. The court there said there 
wae Ro necessity shown by the bill far the appointment of a 
receiver beanuse there was no distinet charge of froud ner thet 
defendants had any perticular property or things in «ction in 


their possession. in the case at bar, however, there are euch 
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epecific allegations, snd presumably because of the some and the 
failure of defendant Hooven to deny ther the chancellor granted 
the order, and therefore we do not think he abused the discretion 
which the act concerning the appointment of receivors, approved 
Nay 15, 1963, in ferce July 1, 19035, (Ch. 22, pars. 55, 56, 
Cahili's stats.) vests in him. 

Xt is urged thet ae defendant offered to give a bond, 
which under said sect the court may accept in lieu of the appointment 
of s receiver, the court abused its diseretion in entering the 
order. This point might have been urged with more feree if the 
answer hed been az full as contemplated by ece. °3 of the Chancery 
Aet. But as it seemed te evade a disclosure respecting the specific 
aliegations referred to we cannot say that the court abused its 
diseretion in the matter. 

Aeceréimgiy the order will be affirmed. 

AP PIRMED. 


Gridley, ?. J., and Morrill, Je, concur, 
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MR. JUSTICE BAINES iets “HS OFINION OF THE COUNT. 

The statement of claim in this case chorges that the 
defendant negligently drove his automobile se es to collide with 
the automobile of plaintiff, damaging the seme in the aum ef 
$235.50. On s hearing without oa fury the court found the issues 
for pisintiff and assessed his demagee at the own claimed as suck. 

Appellant ¢ealls attention te the fact that there waa no 
proof to show thet he either owned or operated the autamebile which 
is alieged to have collided with appellee's. Appellee contends 
thet because the ownership and operation ef the ear wan not denied 
they must be deemed admitted. <Appeliee slse contends that as this 
was # fourth clase csee no pleniing won required of defendant. 
The two positions are inconsistent. The recerd shows no plesding 
by defendant, and if we may anrome thet none wos required, yet 
in the absence from the record of omy rules of the curt to the 
contrary, the burden of proving whet wee alleged in ite statement 
of claim could not be dispensed with. Hence, there being no 
proof thet appellant owned or operated the esr whieh is alleged 
to have done the damage, or of rules of court dispensing with 
mich proof, the judgment cannot stand, 

But sesuming appellant owned the ear in question the 
eircumstances of the accident disclose thet eappeliee was quite 
as much at fault fer the celiision ae sppeliant. The accident 
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took place at the interse tion of sheridan drive, which runs 
north and south, and dak street, which runs east end west, in 
the Vilisge of vinnetka., It was dark and raining. There were m 
etrect lights at the intersection. The car slleged to be defende 
ant's was a truck being driven seuth en the former street, and 
Pleintiff's automobile, a touring ear, northward ¢rn the some 
street until it reached Gak etreet, when it turned west on the 
latter street. The testimany for plaintiff wos that ite teuring 
Car was being driven northward on Cheridan drive with the 
intention of turning west on Oak street at the rate of fifteen 
to twenty miles an hour; thet the scar was slowed down te sbout 
eight or ten miles an hour; thet the driver geve a signal te make 
the turn, and not until he made it did he see the truck, then 
oniy a few feet north of him; thet the treek wes not lighted and 
gave no signal. 

Such testimony hardly tended te show negligence in 
driving the southbound ear unless the absence of such light or 
ef such tignal constituted segligence. The testimeny for plaine 
tiff supplerented by that fer defendent clearly indiestes, we 
think, that the driver of plaintiff's ear was guilty of 
contritutery negligence. The driver of the truck testified that 
he was driving »t about fifteen miles an hour; that when he 
approached the point ef collisien he saw the other car about 15 
feet south af the south side of Grek atreet, traveling about the 
game speed ne hia truck; that when plaintiff's ear reeched about 
halfeway across Gak street the Ariver swung it sharply to the 
west; thet no signsl «as given before the turn; that he 
immediately set hia brakes, wiieh caused hie ear te skid on the 
wet pavement and his reer left wheel or fender to collide with 
the front wheel of the touring car; that he hod «= lighted lantern 


on the east side of his truck. It thus sapeeare that beth were 
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driving «t abeut the same rate of speed, and that neither saw 
nor heard any signal from the other. According to testimony 
fer plaintiff ite car “in going sround the corner” wan running 
eight to ten miles an hour, o rate of speed which, under section 
22 ef the Moter Vehicle Law of 1015, constitutes prima facie 
evidence of operating at a rate of speed greater than is 
ressonable under the circumstances of the time and place. The 
driver ef the truck had good rensen te believe until the touring 
ear turned westward that driving st such a rate of speed it 
would centimue northwsrd ond not turn seress hia path, and 
taking the entire evidenes together we think the plaintiff vas 
guilty of centributory negligence. 

Agecordingly the judgment will be reversed with @ 
finding of fact, 

BEVERSED WITH A FINDING OF FACT, 


Gridley, P. Je, and Morrill, J., concur, 
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WINDING OF FACT. 


Ye find that aprellee, Chisage Uteel Tenk Company, 
@ corporation, was guilty of negligenee contributing te the 
injury in question, 
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MR. JUSTICE BASNRS OXLIVERGD THE OPINION OF THE CouRT. 


This wae a foroible detainer ease and was consolidated 
fer hearing with No. 27389, *& Miman v. sibert Borden. The 


two causes involve the some legel questions srising upen identical 


eo 






Leases, and like steps had been token by the iendiord thereunder. 
Henee shat we heve anid in the opinion filed in the latter case 
on thie date is applicable te the cause «st bar and deeisive ef 
its merits. 
Acsardingly for the reasons therein stated the 
judgment is «ffirmed,. 
AVVYIRMD « 


Gridley, *. J., and Merrill, J., donaur. 
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Appellant. 
¥R. JUSTICES BARNES DNLIV'’RED THE CPINION OF THE COURT. 


This wee « forcible deteiner case and was coneolidated 
far hesring with No. 27589, 3. <. Tolman ve Albert Borden. The 
two enses invelve the some legsl cueetions arising upem identical 
lenses, and like steps had been taken by the landlerd thereunder. 
Henee «hat we have said in the spinien filed in the Latter evae 
on this date is applicable t the esse «t bar and decisive of 
ite merits. 

Aecerdingly fer the reasone therein wtated the 
judgment is affirmed. 

APYIAMSD. 


Gridley, #. Je, and Morrill, J., conor, 
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Appeliant..” 
BR. JUSTICES BAKHSS GELIVSRSD TRE OPIRIGH GF THE COUNT. 


This was a fargibie detainear csne and was eonselidated 


fer hearing with case No. 27308, <, . Tohman v. Albert Borden. 





The two cases involve the same legal questions srising upon 
identical igases, and like steps had been taken by the landlord 
thereunder. Henee what we nave anid in the apinian filed in 
the latter ense on this dute is agplienbie te the anse at bar 
and decisive of its merits. 

aceordingly fer the reasone therein stated the 
| Judgment is affirmed. 
APPL SBED » 


Gridley, @. Je, and Borrili, J., concur, 
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MAX YEHRMABN et al., | & » Dy err 64 ‘~ 
ecopartners doing busibess é ‘J belie 
as MAX WEHRMAWN AND SQNS, f | APPRAL FROM 
\ Appellees, « } 
i Z SUPSRIOR COURT, 
7% 4 f } COOK COUNTY. 
: ? 
; ff } 
S. Be LAVICK & COMPANY, ‘Ime@e,. 


Appe iant. 


MWR. JUSTICE BAXNE: DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment entered on the 
verdict of a jury for $1412.62 in fever ef the plaintiffs in 
an action of assumpsit, for laber and material furnished in 
meking certein office furniture, including certain cabinets, 
which defendant claimed were not msde in # sorkmanlike manner, 
whereby it was compelied ta have the same completed at an expense 
of $1356. ‘hile various errers are assigned we need consider 
only one, namely, error in giving plaintiffs’ inetruction Wo. 2, 
which reads as follows: 

"The court instructs you that even though you 

may believe from the evidenee that the plaintiff 
did not complete all the work thet the defendant 
desired said plaintiff to complete, yet said 
pinintiff is entitled te recover for the reasonable 
value of the services and the material so furnished 
by the plaintiff and used by the defendant." 

Thia is a mandatory instruction to the effect that upon 
the one condition stated plaintiffs were entitled te recover for 
such services and material, regardless of proof presented to the 
jury upon issues going to the defendant's right of recoupment. 
it therefore ignored the defense and erroneously directed a 
verdict without any reference to such issues. (Fardridge v. 
Cutler, 168 Iki. 504; Mooney ve City of Chicago, 259 Tile 414, 
422.) It is elementary that an instruction directing a verdict 


cannot be supplemented or cured by sny other. (Cantwell v. Harding, 
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249 Ill. 354, 357; KErieger v. Ae ‘ce & Co te te (Oe, 242 Ill. 
$44, 591.) 

A discussion of the other errors sssigned will he 
of no special value upon « new trial thus rendered necessary. 


REVERSED AND REMANDND. 


Gridley, ©. Jog ond Morrill, J., soncury 
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MR. JUSTICE BARWES DELIVER. D THE OPINICN OF THE COURT. 


This is an appeal from a judgment againet defendant 
in a forcible detainer suit. The points made by apneliant 
ere that the notice ta terminate the leave wea insufficient, 
and that there was inademete proof ef ite serrice On him. 

Appellant held the premises, a flat in Chicago, 
under a lease to him from one Kitchell, for whom the real 
estate firm of Rows & *hitman seted as agents in collecting 
the rent and re-lessing the premises to plaintif’ angus for 
a period of one year from Nay 1, 1921. The lease to eppellant, 
which ran to April 30, 1921, contained the following prevision 
for its termination: 

"Provided sixty days’ written netice ia given 

lessor by lessee of leasee’s intention to terminate 
this lease on said last mentioned date, otherwise 
this lease shall contimme from year te yesr until 
terminated by like notice in some ensuing year. 
Lessor is entitied to terminate this lease upon 
like netice to lessee at like dates.” 

The lease also provided that its sevenants would be 
binding and imure to the respective assigns of the parties thereto, 
and that euch covenants might be exercised by his or their attorney 
or agent. 

On Februsry 23, 1921, « registered letter was mailed 


to defendant addressed to the premises in question, where he 
resided, netifying him thet his tenantry of the seme would expire 


at midnight, April 36, 1921. It was signed “Rowe & Whitman, Agta.* 


AT aS 


MoT HAG TA, 
OSD LASLOL I 
EGR: WE oo 


- taaksocan « shaw atatog | ot thee ‘coalased vad 8 


< 


“poeky: al aokren ‘ag bei : ab he 

penta of nebt asses: ‘a\eonuee ta. 
eulwiodso ,otebh bonekfnom tual 
Abies tavy ot sewy most oantin 
tee todas ope al woken 

Pecietaind eases bared opantanes had 





e2e 


There was proof thet the letter won duly mailed and thet a reeeipt 
of its delivery, signed "Harry L. Marks" (a nome by which defendant 
was known) was received at the office of ssid lows & ‘hitman on the 
27th er 26th of February, 1921. Marks testified that he was aat of 
Chicego frown Tebruary 24th until some time in March, 1921; that he. 
Gid not receive the letter in question curing the month of Teabruary 
but that it was handed to him by his wife some time in March, about 
the 8th or Sth, when he returned. There vss some cvidenee tending 
to show that he wns in the city on Februsry 28th, bet we need not 
discuss the same in view of the explicit and unimpeached evidence 
that appellant did net in fect rseeive the notice until seme time 
in Beareh and, therefore, did not raceive sixty c»ye’ natice of the 
terminetion of the leane, as ramired by euch provision. ‘hile 

the mailing cf the notica wae prim: facic evidence thet it was ree 
esived by the party cddresre? yet the presumotion thare?rom say be 
rebutted. (Youn, v. Clapp, 247 111. 176, 190; Meyer ve Krohw, 114 
T1l. 874, 5386: Hay v. ‘merisan Bottle Ge., 182 Ili. apr. 626.) 

4nd vhile, o¢ stated in the Icst two canes, the meilins ef such 
notice uzder auch circumstances presented © questian of fact for 
the jury to <etermine, yet when there is positive and sredible 
evidence that the notice was not reosived by the defendant personally, 
ond merely evidence thut he might have received it in rebettal, and 
that the recteipt of the registered letter vse signed be sore one else 
in his ebeenoce, we think the presumption thet he receives persenel 
service before the registered letter wee sectually bended te him was 
overcome. 

Her @o we think the notice wae avfficient. There ese 
nothing in it te indiente for whom Rowe & “hitmen were acting as 
agents. The fucts testified to that they were agents of the building 
in question and hsd complete charge of the same, made lenses, 


collected rents, paid taxes, and looked after repairs fer Mitchell, 
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appellant's leosar, did not establish their outhority or power ss 
agente to teiminate any lesse their principal, or they in his 
behalf, had exeouted. Yor did the fact that they executed o lense 
frem Mitchell t9 Angua, in the abortnce of any evidence af the 
extent or limitation of their authority, suthorize them to 
terminate the previous lease to sppeliant Marke. Wo written 
euthority of any kind was offered in evidence and henee no legel 
proor of the right of such agants even to lease the premises te 
the plaintiff Angus. Unless Miteheli gave Hewe & Vhitenn su thority 
in writing to make such a lease Hitehell might repudiete it. 
(Kelly v. fischer, 263 111. 164.) and without he gave wach 
authority to eaid sgents to terminate his lease to Marke, hat the 
datter aoted upon the sesumption ef their euthority anil vacated 
the premises he would have done eo at his peril, 

On account of the inaufficiency ef the notice and of the 
proof of its serviee in time, as required under the lease, the 
judgement will be veversed with a finding of fact. 

REVERSED WITH #INOGHS OF PACT. 


Gridley, FP. Jo, snd Korrill, J., conour. 
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VIRTIEG CP PACT. 


Ys find th«t appellant, H. Lh. Barks, aid not 
receive sixty deya’ noties of the terminntion af the lean 
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WR. JUSTICE MORRILL DELIVERED THE OFTHICR OF THE COURT. 


Plaintiff, who ie appeliee here, recovered jud gnent 
upon a verdict in the Hunmicipsai Court ef Chiecesgo for 214,480, 
whieh is the amount alleged to be due from defendant os 
royalties upon the manufacture and eele of cortain articles 
covered by letters patent owned by plaintiff, There vas alse 
@ special finding by the Jury to the effect thet there was an 
agreement between the parties whereby defendant wos given the 
exclusive right to manufacture and sell under plaintiff's 
letters patent, for a period comcencing Cetoeber 1, 1917, and 
ending with the expiration of said letters patent, for the 
sum of $8) per month during esid period. A reverend is sought 
upon the ground that the judgment is contrary to the lew and 
the evidence; thet the epecial finding ie ageinet the evidence 
and that the trial judge erred in his rulings upon questions of 
evidenee and in giving snd refusing instructions. 

Plaint4ff'a amended atatement of claim alleged in 
substance that on October 1, 1917, it wae the owner of nine 
letters patent of the United Stetes cevering certain articles 
whieh had been manuf ectured and sold by defendant ander « 
License agreement thot terminated Jeptember 30, 1917; thet on 
October 1, 1917, defendant aequired from plaintiff the exclusive 
right to manufscture and s¢11 said erticles for the unexpired 
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period of said patents, in sonsiderstion of the payment by 
defendant te plaintiff of the swe of $850 per month; thet there« 
after a written memorandum dated Ccteber 1, 1917, embedying the 
terme of said agrecment was prepared and submitted to plaintiff 
and accepted by it mt thet defendemt failed end refused to 
sign the seme; that defendant en and after Geteber 1, 1917, cone 
timued ta mamfacture ond seli wuid articles pursuant to the 
authority ond privilege granted by said agreement; that defendant 
paid to plaintiff the sum of $450 fer the privileges granted for 
the months of October, Kevembher and December, 1917, and Jamary 
and February, 1915, tut thet einee February, 1915, it hae refused 
te pey any sum whetever fer enid privileges; thet $650 per month 
is a rensonable value of the privileges granted by eaid contract 
and Anoxe is due from defendant to pisintiff fer said privileges 
exercised by it from Harch 1, 1915, to the date of the commencement 
of the «ction the sum of $14,450. Oefendant's sffidewit of merits 
@enied 211 of the allegstions of the statement of claim, except 
thst plaintiff wae the owner of the nine patente; that defendant 
had manufactured by virtue of licenses agrecments under those patents 
ending September 30, 1917, and that defendant hed paid #850 per month 
for the five months ending February, 1918. The affidavit of merits 
further steted thet the alleged contract mentioned in the statement 
ef cleim wos based upon certain promises allege? to have been made 
by one Olaf ©. Gleson, president of defendant corperotion, who at 
the same time was president and director of plaintiff corpors tion. 
It expressly denied the payment of ony money in pursuance of the 
contract alleged by plaintiff to have been made Octeber 1, 1917. 
The evidence shewe that on October 10, 1917, the bourd 
of directors of plsintiff corporstion, consisting of three 
members, met in apecial mecting at the sutomobile Club in Chicage 
to diseous: the question of a new contract between the parties, 


the rights ef defendant to mamaf«cture and cell the articles 
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covered by the patents having expired September 20, 19175; thet 
seid Cleson was president and director and the largest stockholder 
ef plaintiff cerperation and wor alao the president, director, 
general manager and a minority atockholder of defendant corper> tion 
at the time the mecting occurred; that no ethur representative of 
defendant corporetion woe present at the meeting. 

it is undisputed that Oleson owned over thirty-eix per 
cent of the stock of plaintiff company and less than seven per 
eent ef the stock of defendant compeny. “t thie time vleintiff 
had five stockholders, three ef whom were directors, and defendont 
had over forty stockholders, The mimtes of this mesting show 
thst action was teken by the directers of plaintiff company ine 
etrusting ite secretary to notify dcfendent that the lease en ssid 
patente had expired October 1, 1917, and thet if defendant wished 
te continue the use of soid patente tt scanid have that privilege 
fer = period of wixty days from Octeber 1, 1917, st = rental of 
$1760 for said period, payable in two inctalments of S850 each, 
end that if defendant wished te enter inte o new lesve fer said 
patents the same would be granted by plaintiff for the entire une 
expired time of gnid patents «at a rentel of 5850 per month. These 
terms wire sceepted by Clesen on behalf of daefendent. The 
proposition for a temporary extension of the agreoment fer = aixty 
dey period pending negotistions fer a new License win sccepted by 
defendant, which poid the required royalty for the monthe of 
Geteber and Bevember, 1917, by voucher cheeks, the last of which 
specified that the payment was made under the sixty day agreement 
and pending negotiations for a contract. On Secember 4, 1917, . 
ecaunsel for plaintiff sent to counsel for defendant a draft of the 
contract between the parties covering the proposed use of the 
patents from Ceteber 1, 1917, te June &, 1926, the date ef the 
expiration of the patents. ‘This agreement gave to defendent the 


exclusive right to wanufseture anf sell the articles covered by 
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the patents for said period in convidersntion of the payment of 
$850 per month, and among other things recited its execution 
Ppursuent to autherity given by the boord of direatera of the twe 
COMPANIES o This propesed agreement whe never cxecuted by the 
parties, but on the contrary, twe of the three directers of 
defendsnt corporstion tastified explicitiy that in conve ran tions 
with directors and officers of plaintiff corporation, they had 
stated thet the terms proposed were unsotiaf sctery and would not 
be accepted. Defendant continued to use the pstents fer the 
months of December, 1917, and Jamary and Yebrusry, 1915, paying 
therefor the mum ef ©8506 per month. ‘These payments were received 
by plaintiff in full sntiafuction of ite elisime for thoce months. 
There is evidence showing that the negotictiane continued between 
the parties up to February 8, 1915, on which date the scerotery 
of defendant wrote to plaintiff's secretary afvising the latier, 
in substance, of the receint of the propoultien for a new license 
agreement from plaintiff to cefencent upen the terms cevered by 
the proposed centrsct end thet efter consideration the bourd of 
directors of defendant deelined te sccept the prepesition; thet 
defendsnt affered te pay for the use of the patente curing the 
unexpired torm thereef $500 per month, provided cefendent be 
given an option to purehsse seid patente fer the sum ef $35,006 
and notifying plaintiff thet unless thie offer was accepted on 
er before February 15, 1915, defendent would diveontimae the use 
ef the patents in question and pey no further roynities af ter 
thet date. That the parties wsre negotisting for s new license 
agreement during the monthe of Deoorher, 1917, ond Jamary, 1915, 
is further shewn by = letter deted December 29, 1917, frem Oleson 
te the secretary ef slaintiff company, in which he referred te 
the fact that ne had premiecd an efficer of plainti’f compeny 
that he would tery te get the defendant company to reach « cone 
clusion by the first ef the following year and thet defendsnt 
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company, of which he was president and general manager, would 
unquestionably pay the reyalty av it nad theretofere dome and 

is further shown by the oral testimony of directors of beth 
companies, There is ne evidence of the existence ef any contract 
between the parties covering the use of the patents «efter Cetober 
2, 1917, except the sixty duy xgreement hereinbefore mentioned. 
‘mYing the peried between the culmination of thie agreement 

and Mareh 1, 1935, defendent, with the aecquieescence of plaintiff, 
paid the royalty im questien pending the negotistiens for a new 
iicense agreement, which were definitely terminated by defendant's 
letter of Februxry &, 1918. 

Plaintiff's elaim that an agreement existed between the 
perties covering thie matter appears te be based ypen the pro ceede 
ings taken at the meeting of the directors of plaintiff corporation 
held at the automobile Club Ucteber 10, 1917. ‘“efendent insists 
that no contrect wes agreed upen at thet time end that Olesen was 
incempetent ta represent defendant st that meeting on account of 
his pecunisry intereet in plaintiff compeny; thet this interest 
was recognized wy Gleson, whose conversation indicated that he 
acceded ta the preposed royalty of #850 a month largely because he 
would receive his share of thet sum as 2 steekholder in plaintiff 
company. This is chown by the testimony of the other directors of 
plaintiff company. Olesen's relations to toth companies wereof sud 
a fiduciary charucter thet transactions between them must be 
jealously scrutinized. Glesen was a commen director in beth 


companies and had a dominating influence in their cor porate 


actions. Geddes v. anaconda Copper Mining Co., “54 Ue Se 5905 
Sharter Gas Engine Co. v. Shorter, 47 Ill. App. 56; Farwell ve 
PyleeHational Co., 212 id. 460; Gilman v. Kelly, 77 Tlie 4266 
Hie oral sceeptamece of the terme of the proposed agreement was 








not binding upon iefendant (7 Re “o Le Be 462), which expressly 
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repudiated his action. 

It is undisputed that the written contrict embodying 
the plan prepesed at this mec ting wos never executed by the 
parties. The evidence shoes that the plan woe definitely ree 
jected by the beard of directors of defendant and there is no 
pretense that it wae ever mbmitted te the etockholders of 
defendent companye Counsel for plaintiff contend that this 
plan was retified by defendant through ite subsecuent payments 
of reynlty fer the montha of December, 1917, end Jamery and. 
Februsry, 1918, tut this econelusion is entirely unwerranted by 
the evidenee, which shows clearly that during the period in 
question the negotiations between the porties were still cone 
tinuing, and that defendent never accepted the prepesed egreee 
mento 

it in alse contended by plaintiff thet during the 
entire peried between Mereh 1, 1914, and July 25, 1919, defende 
ent continued te mawwfsoture end sell the articles covered by 
the istters petent in question end thet these esles amounted 
te the gum of $255.66 during this period of sixteen months. 
fhe record containe evidence tending to show thet during this 
peried defendant sold e fer articles of a ehar«cter similar to 
these envered by the Setters patent. These letters patent re- 
hated to pipe fittings, valves, unions and other appliancen 
of a similer charscter. It may be true thet defendent sold 
articles ef this charecter, wut it is a matter of cammon 
knewledge thet applisnees of this kind might be manufactured 
and sold which were not eevered by plaintiff's patente. The 
smell amount ef the sales claimed to have been shown by the 
evidence would indicate thet defendant ceased to manufacture 
and sell under the patents en Merch 1, 1014, ae it asserts, and 
that if sny weh articles were sold, they had been mamfeactured 


prior to Merah 1, 1914. ‘%e find ne competent evidence in the 
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record showing that defendant wes guilty ef any infringement 
of the patents after thet date. The record shows thet there 
was no agreement, express or impliccd, between the parties 
severing the use of the patents by defendant subsement to 
Ceteber 1, 1917, except the temparsry sgreement hereinbefore 
mentioned permitting the manufpeture and sole of these 
articles pending the negotistions for a new hicense agreement. 

The judgment of the Municipal Court is reversed with 
@ finding of facta. 

REVGRGSD GITH FINDING OF FACTS. 


Gridley, *. J., ani Barnes, Jo, coneur. 
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YENDING OF PACTS. 


The court finds -« ultimate foctea in the ense that 
there was nO agreement between the pertien te thie cult civing 
4efendant the exclusive right to mamfeoctwre ond ell under 
Letters patent belonging to plainti’? for the poried cousencing 
Ceteber i, 1917, and ending with the expiration of said letters 
patent, and thet defendant 414 not mamfecture and sell the 
articles cevered by said petents after Kereh 1, 1918, 
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WR. JUSTICR MORRILI. DELIVEAED THE OPINION ay THe cover, 


: ‘Appellee, who was plaintiff in the “unictpal court, 
recovered judeccrent agninet appellants fer 1,000 ag damages for 
personal injuries alleged te have been sustained by her and ree 
sulting from on accident eaused by appelianta’ negligence in the 
eperation of one of their scare, in whieh ecpclise wae « passenger. 
The statement of ciaim alleged that while plaintiff was alighting 
from the car at the intersection of Oivivion streei and Cabley 
boulevard in Chicago, where the car wae standing still, it being 
@ ugual pleee fer the discharge of passengers, ani while she vas 
in the exercise of due care and was in the set cf stepping te the 
ground, the car was suddenly ami negiigemtiy sharted forward, 
suuging glaintiff to be thrown to the ground. ‘he affidavit of 
merite denied that defendants were guilty of the neglicence 
Gharged and alleged that the ear was not started forward while 
Plaintiff was alichting therefrom, and that the injurics of which 
Plaintiff? complained were due selely te Ker own want of care and 
négligence, A reversal is sought upon the ground that the verdict 
and judoxent were contrary to the manifest weight of the evidence 
amd that the court erred in civing certain instructions to the 
jury as te the degree of care which defendants were required te 
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Plaintiff's tesetimeny ia the enly evidence offered in 
her behalf as to the circusvtances unier which the accident co- 
curred, She testified that as the car, which was going veat on 
Division street, avpresehed Gnkley boulevard, she arose from her 
eeat, walked to the door of the sar and requested the conductor 
te step the car at Gakiey boulevard, although etating, in subs 
stance, that the car always stoyped at that place without euch a 
request; that she started to slight und while her left foot was 
on the step of the scar and her right on the ground, the car gave a 
sudden jerk, which caused her to fall to the pavement. he had 
no further reeclisction ae to the aseident. 

Ge bebalf of defemiante tke conductor of the ear teaq- 
tified that when the eur was coming te ite regular stop at Vahley 
bouleveri the plaintiff suddenly stepped of f the car, holding the 
hamile with her right hand, ond stepping backwards; that he teld 
her to wait until the car stepped and endeavored to keey her from 
attempting te alight when the ¢ar was in motion; thet at the time 
Pileintiff stepped from the car it was coming te a stop and soved 
several feet after she fell. the condueter is eerroborated by 
angther witness, also in the ampley of defendants se a conducter, 
who was of f duty at that tine and whe happened te be riding on the 
rear platform, 

Et is apparent that the evidence sae tse the operation 
of the car ani the cireumstonces umier which the acseident eecurred 
Wae conflicting, therety rendering 14 essential that the jury be 
inatructed sceurately as to the law, At plaintiff's request the 
fellowing instruction was given te the jury? 

*The ¢ourt instructs you that it was the duty ef the 
defendants! emplieyes in sharge of operating the car, to use the 
highest practical degree of care unter all the existing el reun 
stanees for the esfety of pagsengerea and iheir protection agsinst 
aecidental injuries srising from the operation of the car. And 


Af yeu believe from the evidence in this cose that they neglected 
eo te de and that the plaintiff while in the exercise ef due and 
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ordinary care for her own eafety in stepoing eff the car was thrown 
dewn and hurt ani thereby suffered injuries by reason of such nege 
Ligence, then the defendant ia te be hold reszeneible for all nee 
cunlary dasages, if any, divecily caused to the plaintit’ by such 
want of care, if eny, on the sart of the defendant's awloyes.* 
Thie inetrustion ia vitheut Limitation as to the degree 
of care required by defendants and should have stated that the degree 
ef care required ef dafendants ia sugh se iv gonsistont with the 
“practical operation of the road." Vallure of an inotruetion to 
Fequire that the degree of care and vigliance owing by «a carrier to a 
passenger be “consiatent with the practical operation of the road” 
ie error, tricGity Ry. Go. v. Gould, 217 111. S27; Nerth Chicage 
Street fe 8 Ge. v. Eolkey, 205 id. 228; Tedd ve. Uhicame lyse. me, 
210 ILL. App. 227. The lnetruation was alec eubjeet to eriticism 
im that it Aid mot Lindi the olaintiff'a rieht ef recevery to 
injuries resulting from the acta of negligence charged ia the 
etatement of glaim, but gutherized a recovery for any negilcence 
ef wnich the jury aight save coneidered the defendants guilty. 
Ratner ve &, eGe, 235 Ill. 160; Haekett v. O. 0, By. Oo., 
238 id. 116; Lyeng v. Syereon, 242 id. 4, “Se cannot disregard 
prier decleions apen this subjest, and sust reverae the Judgment 
and recand the ease. 








REVERSED ANG RBMANIED, 
Gridley, R, J, s art Barnes, Ta « CORR. 
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GR, JUSTICE KORRILE SRLAVRRED THE OPILNYoOuw oF THR cotAT, 


Upon a txtal by jury im the Suniaigal eourt of 
Chicage sopelles recovered a fudgmert against sypellent fer 
S78) claimed te be due him as twwsioelone im eannectien with the 
propedes anle of certain rénl estate ta Uhieage, Appellant conm 
eedes that the agent secured two sorgones a2 gurthasers of the 
Feal estate and that these persens ere ready, able and willing 
to purchase the property at the agred? price of $25,000, but 
urges ad Teagens for a Fevergal that before «. real estate broker 
&8 entitled te comulsstuns be ewst not only secure a purchaser 
ready, wiliins and able te buy, but s valid contrast of gale 
mist be a@ztaeuted by the parties, and further, that the provnsed 
eontrast ef gale invelwed herein waa woid for want of novtuslity. 

The evidence chows that plaintiff is a daly Licensed 
Yani estate broker in the city of Chicsage: that with the consent 
ef the orner he underteok te find a purchaser for the real eatute 
owned by defemiant at the prise ef 225,600, whieh defendant agreed 
te aecept. A contract exabodying the terwe of tha sale, io which 
the owner had verbally agreed, was prenaredt and wubmitted to the 
owner ani te kis attorneys, whe suggested certain changes therein. 
Thereupon a mow draft ef tha contract wae mule in a fers satiae 
faetery to the owner and bie attorney. Thie revised contrast wae 
executed by the purchasers and the eum of $500 was deyesited as 


earnest money in acecrdance with ite coniitdions, thereafter the 
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avmner refused to sign ths contract and ingleted that he would net 
Sign unless an alditional sum ef $4500 wae deposited as earnest 
money, declaring that he had never ayreed te execute the contract 
upen a deposit of $500 being made. Ths prependeranve of the 
evidence is ta the contrary, ond fairly abews that the owner hod 
agreed to the propesed terms ef asle se ambadied in the contract. 

It hae been held repesiediy that «a real estate broker 
whe has found a purchaser at the oriee fized by the orner whe ie 
ready, able and wiliing to purehase ihe preserty and toe pay the 
purchase price, has earned ine congensution agremi to be peld te 
him, ¢ven thoug? ine aslier afterwards vefuces to precead with the 
transection, Moproe v. Snow, 151 111., 186; “Lisen v. Benon, 186 
1d, 304; Cayuthere v. Heasor, 1534 11. apo. 370; Swigert v. Hawley, 
40 id, 10. The eocpensetion agreed te be paid the agent in this 
ease Was three por cent of the agreed pureiase price, which is the 
gmeunt ef the judguaert. Ye have carefully exauived the macerous 
authexities cited by appellant im supoert af bis seatention that a 
Goundesion ig noi payable unless a contract between the parties is 
actunliy exceuted, These autsorliies coniain motking contrary te 
the well established rule above stated. in facet, sevarsi of them 
expressly sustain this rule, aliseugn desiing with cases in which 
a contract hed actually been executed, Fox v. Ryan, 240 T11l., #6; 
Wilson v. Bagon, 153 id. 304. 

Ye find no merit in appellant's centertion thai the 
prepesed centract of sale weald have been void fer want of mutualifY. 
Pith ene exeepiion the autherities cited by appellant in supoert of 
thie orepesition are eases yelating to spasific performance and desl 
with the essential requisites sf a osritrast upon whiecr that ranady 
will te allewed. this ie not « bLL) fer epevlfiv parfornanee. 

fhe judament of the Municipal court te #istnined fwlly 


by the law ané the evidence, ond wlll therefere be affirmed, 
Gridiey,£.J,,and Barnes, 7.,cconeur. APFIRMER, 
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FERRY F, CLARA, 
Appellee, 
APT AS. FROM MAPIKCULT Pal, Uday Re 
Fhe 
OF SAYIRAGG, 
CRARLSS VHS, 
Apseiisnt. 
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ai, JUSTICE BORATLIL BALIVERES THN OPISTOY or THE coUNT, 


Ween @ trial by gary in the Mundsipal eourt of 
Ghieags aovellee recovered « fudgeent against sppellent for 
89760 claimed te be due him as d¢emsicatione in connowtion with the 
propoged gale of eerteain real estate in Ghicage. Appellant eon 
eeciee that the agent secured tae peveone as purthasgers of the 
Pesi estate and that these gersons were ready, able and willing 
te purchase the preperty 4t the agreed price of $26,000, int 
urges a8 reaaons for a revergal that befcre 4 real estate broker 
is entitied te cewedesions be must met only secure a purchaser 
ready, *iliing ant akle ta buy, but « valid contrast of gale 
wust be executed by tha parties, ami fuxyther, that the propasud 
eontract of gale invelved herein wae vweid for went of mutuality. 

The evidence chows that pleintiff is a duly lieensed 
Yeal estate breker in the city ef Chicage; that with the convent 
ef the oener he unéertesk to find « purchager for the real estate 
oened by defendant at the price of $25,006, which defendant agreed 
te aceest. A contract esbedying the terns of the sale, is whieh 
the owner had verbally agreed, wan prepared and subuitted to the 
ener oni to his atiorneys, whe euggested certain changes therein. 
fhereupen « new draft of the contract wae made in 2 Tor: satine 
fastory te the owner and Bis attamey. Yhie revined contract was 
execute? By the purchasers ané the sux of $600 was depostied as 
wacneat money im aecordance with ite conditions, Thereafter the 
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owner refused te «elgn the sentract anf insisted that hoe weald not 
sign unless an adcditionel eum ef $4505 was deposited am earnest 
money, deolaring that he had newer agresd te exeguiec the contract 
upen a devesit ef $600 being wade. The prepenterance of the 
evidenoe is to the cantrary, wei fairly shoes that the owner had 
agreed te the proposed terma of acie «0 aabedied im the contract. 
Xt has been Held rupiatadly that « real eatate broker 
whe has found ® purchaser at tha price fixed by tha owner whe is 
ready, able and willing to puyrghaee the property and to pay the 
purshaes price, has @arned the gospeneukion agreed ta ke paid te 
him, @ven theugs the aelier afterwasia refuses te proces4 with the 
transnetion. Honree v. Spow, i523 1k1., 286; Yilesen v. Manon, LSC 
id, 304; Caruthers v. Reesor, 144 T1). agp. 370; Beipart v. Hawhey, 
4G id, G10, The cucpensation agreed to be paid the agent ix tide 





ase Was three per o@ni of the agree) purchase price, “hie> is the 
smount ¢f the judguent. We have saxvefuliy exaninet the masearcua 
sithorities «ited by appellant in sumpert of hia cormtertien that a 
Gemmiesion is net payable woless « contract between the partias is 
actually executed, These sutverliies contain nothing contrary te 
the well eatablishe? rule abeve «tated. In facet, several ef then 
expressly eastain this rule, although dealing with casea in which 
& contract hed setually been executed. Fox v. Kyun, FAO Tlie, WS; 
Wilsen +. Bagon, 156 id, 3&4. 

We find ne merit in aypeliont's contention that the _ 
propesed contract sf gale would Kave been veid fer want ef mutusiiy. 
With ene azeaption the mitheritiles cited by appellant in suprort of 
this provosition are cases relating to speulfie perfornanea and deal 
with the essential requisites ef « guntraust upen which that remedy 
Wil te aliewec. Thie ia not a b141 fer sueeifia perfernanee, 

fhe judgeent of ine Bunielpal vourt is sustained fully 


by the law ami the evidence, ond #11, thereferse be effirmed, 
Antttow & T ond Barnes. J. eoneur. A¥VYIRvED, 
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HENAY MAINSHAUSEA, \ ) Joes) ee ee 
Appellee, ) APPEAL FROM 
) 7 
\ ) ,* COUNTY COURT, 
VBe )f 
A COOK COUNTY. 


ARTHUR W. DICKIRSON, ‘ 
Appellant, vA 
\ A 
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WR. JUSTICE MORRILL DELIVERED THE OPINION OF THE COURT. 


This is an action of assumpsit brought by apyeliee te 
recover commissions claimed te be due him for securing customers 
for the purchsee of certain real estate belonging to appellant, 
The declaration indicates that plaintiff's claim was bared 
originally upon several transactiens, enly one of which is 
involved in this appeal, whieh is from a judgment upon a verdict 
for $480 in faver of piaintiff. Apmllant urges a reversal fer 
the resean that the judgment is contrary to the law and the 
evidence and on account of alleged errors of the trial court in 
giving and refusing instructions and in rulings upon evidence. 

The evidence shows that appellent wns the builder 
and owner of several houses in the village of ‘ilmette, ane of 
whieh he seld te appellee in March, 1920. On or about the date 
of this sale there were several convorentions between the parties 
with reference to the sale of the remaining houses end enlieting 
the services of appellee in obtaining customers therefor. As a 
result ef these negotiations appellee referred apvellant te one 
Gustave C. Martin ss a poneible purchaser. Thereafter appellant 
entered into a written agreement with Vartin for the sale te him 
ef one of the houses. It is admitted that eppellent wes brought 
inte contact with Kartin through the efforts of appellee, who had 


suncry interviews with Martin and with appellant upen the subject 
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prior to the execution of the agreement. The agreement in mestion 
wes prepared by appellee. It was dated Ray 21, 1920, und in sub- 
stance previded for the sale by appellant te Martin of a certain 
house in Wilmette for the scum of $16,000. Apveliant save thot the 
price was reduced to that figure from $16,500 by renson of the 
assuranee given by appellee that Martin would pay for the sare in 
cash. There was an existing encumbranee upon the premises of 
$6506, which the ourchsser agreed to assume aa part of the purchase 
price. The contract recited that the purehsaser had paid $5,000 
aS @arnest money to be applied on the ourchsse when consummated, 
and segreed to pay within five days after the title had been examined 
end found goo@ or accepted by him the further sum of $4500 after the 
completion of the premises and upon delivery of a good and sufficient 
general warrenty deed conveying to the purchsser good title te the 
premises. it appears from the further recitals of the centroct 
that eundry work on the building remained to be cone by the vendor 
before the vendee would be reavired te make the further payment of 
$4800. 

The record further showe that Mertin at sli timen contem- 
Plated the payment of the purchane price, with the exception of the 
mortgage assumed, by the delivery to appellant of certain o11 stock 
at the par value thereofof $5 per share, He tentified that he 
acquired this underetanding by ressen of representations made te 
him by appellee. It is apparent that there were some negotintions 
regarding this method of payment, a5 appellant accepted the stock 
in sstisfaction of the first peyment of $5,600 mentioned in the 
eontract relying, as he asserts, upon the assurenees of appellee that 
he would selithe steck for appellant within a few days. The con- 


tract contains no mention whatever of the proposed axtisfaction of 
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its terma by the transfer of otock te errellant. Meinchon sen 
apparentiy Bade same futile efferts to sell the stock in cnestion 
fer eppeliant. At e ister period apnellant notifier Yartinm that 

he would not accept stock in satisfaction of the payment of 44500 
mentioned in the contract and that it wae necessary for him te 

have thie amount in cash as previded by the contract. Mertin 

then steted explicitly thet he wee unable and unwilline to pey in 
enah , Dickinsen reported thie Gituation to Eeainehenwer and that 
Wartin was unwilling te gu om with the contract if he conld net 

make his payments in e412 steck, <sccerding te Dickinson's testimony, 
he then reminded rppeliee thei ne Gil stauk ves to be ascepted beyend 
that which had been received in actisfoetion of the first reyrent 

ef 25,000, and thst the remaining payment was to be wode in esth. 

He saya that he stated to Beinshensen that he wee inclined te eld 
Hartin to his contract but wae dismiaded from deine so by Yeinahausen, 
whe edvised him not to get inte a law suit about the matter and that 
he had hetter forget the transaction, return the stock te Hartin ané 
eall the contract off. Appellee stated that he wns ellling that 
this course should be pursued; thet he wehld rather heve it dene then 
te incur any trouble atout the matter. These «tatements, wade by 
eppeliant, are not explicitly denied by appeliee, and the contrset 
wae theresfter caunozlied and the steck returned. 

Upon thie atate of fuets, appellees claims that he in 
entitied to hie commissions en account of the proposed sanle to 
Zartin fer the reason that he nemred a customer sho was willing, 
Seedy and able te purchase on the terms made by the principe) ane 
with whom the principal had entered inte « veli¢, erferecentLs 
eentrect fer the sele of the premises, uninfluenced by misrep- 
Tesentation by appellee, thereby acecpting the cuetomer «3 rendy, 
willing and able to purchase upon the terme of the contract; that 
by securing this cuxtomer he had eurned his commission, ef whieh 
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he cannot be deprived by the subsequent failure of the custemer 
to carry out the contract. The general proposition for which 
appellee contends is suztained by numerous decisions in this state 
(Fox v. Ryan, 240 Ili. 391; Sdlson v. Mason, 158 id. 304; Carr 
ve Batterworth, 219 Ill. Apo. 14), and must be accepted av a 
correct statement of the law governing the payment of commissions 
en the sale of real estate. 

The sole question fer determination in this case ia, 
whether or nat the circucstances surrounding the trensaction 
betwecen Kartin and Dickinson ecre mach se te render the rule 
inspplicable. Appellant contends thet riaintiff wae net entitled 
te & commission becruse there eas no mevting of minds between 
vendor and vendee as to the terma of payment Por the real estate, 
ang that the contrict wee executed by the parties under a 
misapprehension inapixed by eppellice's representations te appellant 
that the purchese would be for eush, end thet if he accepted oil 
stock in lieu of cesh, the asme could be seid speedily and te Kartin 
that the payments could be made in oil 2tock. 4ppeliant relied 
upon the contract and believed bimeelf entitled te the payment of 
84500 in eseh, aad Vurtin relicd unen the representations made by 
appellee that the payments might be made in oil stock, which seemed 
to be supported by the fact thet Dickinaon had aecepted much stock 
in lieu of 2 cash payment of 65,000 upon execution of the contract. 

The ease at bar differs from the cease of Fox v. liyan, 
Bupra, in which it was held that where the vendor had sceepted a 
purshaear by entering into a contrsct of sale to him, the vendor 
cannot defeat ihe broker's commissions upon the ground that the 
purchaser was not able to buy the property. In that case there was 
no proof that the failure of the purchaser to comply with his cone 
tract was due te financial inxzbility, which is not the situation 


im the ense at bar, ae Hartin declared thet he was unable and 


unwilling to make the payment of $4800 in cash. There is e further 
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distinetion to be made between the canes, in thet in the Vox case 
the vender retsined the infitial peywant of SE,Q06 end cancelled 
the contract of purchase uninfluensed by the financial ability, 
ar absence thereof, of the purchaser to pay the balance, while 

in the case oS bar the payment was returned by the vender with 

the knowledge snd tacit, if not express, apyroval ef «appellee, 
This vctien seems to indisste u relief on the part of both 
Dickinson and Meinshsusen thet Kartin had executed the contract 
under a wisapprehension «« to the terme of payment and thet it 
would net be sdvisable'ttoe eticnot te enforce the contract against 
bim er to hele his initial payment as liquidated damegen and use . 
the come in defreying the vendor's expenses, including the payment 
of comminsions. 

The onbe OF cilson v, Menon, ubpra, holds thet « broker 
hes errred hie commission when he hes produced e purchaser rendy, 
willing ena sble te complete the purchsse as prepesed, ane that 
he cannot be senrived of hin crmmiseion through the inebility of 
the vendor te make nm geod titie. It wae seid in thet case that 
if the vender regjeeta the perchaser s9 produced, the broker is 
boune te shew that the purekaver warn willins, xreedy snd able te 
perforr the contreet eeommiing to the propowed terme. “hile the 
pleiniiff in the presant case wen not a breker, be waa performing 
the functions of « broker, and when inforaeot ef the purchaser's 
fnshilite end refuce) to wrke the naymernt of $4800, he neandesced 
in the ecrneelistion of the contreet and the return of the first 
payment. Other enthorities <Ated by appeiiee are diatinguisheble 
from the treaent esse in sericun festuren, which we 40 net consider 
4t necesenry te set forth in intadl. 

The veanrd im the sase at har shows thst the purehsecer 
wes not teady, willing and able to complete the contract upon the 
tems preposed,tt that on the other band, he wes beth uneble and 


unwilling to make a cash peyment of 2450¢, as required by the 
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terms of the coatract. The conelusion is wunsvoicable th: t plsin- 
tiff did not comply with the conditions impesed by tho rule upea 
which he relies, because his propose? customer wes not ready, 
able and willing te purchase upar the epreed termes. .sppellee 
acquiesced in this cenclusion ond mode no effort te arcert or 
prove the ability ef Wertin te conwimrote the contract. For this 
recson we must hold thet appellee is not entitled te a commission 
upon the proposed csle, shich wer not mace ecwing te the fact that 
the purchseer war not reedy, willing omd sble to perform hie part 


of the contract as to the terms of payment. ‘5 the record fails 


te shoe thet apvellee hae cerned and is cntitled tes his semriscioa, 


it will be unnecessary for us ta consider the other grounds for 
reversal urged by appellant. 

; The judgment of the County Court is reversed aith a 
finding of fact. 


BRVEHSED WITH FINDING OF FACT. 


Gridley, i. Js, and Barnes, J,, cone, 
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PANDING OF Fact. 


Ye fand as ap ultimate fact in tate curse Shot 
Plaintiff? 414 nat ssoure a gisthomar rendy, willins end 
able to purchase the real sastate im miention ween the *ae7n8 


propesea vv the vender. 
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ADAMS AND ZLYING COMPANY, y ETA A 4 9 
a corporation, ie ence 3 
Appellees, ABPRAL FROM 
; SUPERION COURT, 
Vio ) 
COOK COUNTY. 
We FP. BSLUOH COMPANY, ) 
Appeliante } 


MR. JUSTICE MORAILL DELIVERY TIS GPINION OF THE COURT. 


Plaintiff, who is appellee here, brought action in 
aswumpsit te recover the balance alleged te be due upen an open 
account for paint seld and delivered by plaintiff to defendant 
and used by the latter during the year 1916 in doing the painting 
work upen a building then being conetructed im Chiesge. There 
was e jury trial resulting in « judgment for 92,574.21 in favor 
ef plaintiff, from which this appesi hee been prosecuted. Yo 
question is presented ss to the price, quantity or delivery of 
the paint in question, the defense to the sction being based 
solely upon an alleged exprese warranty as te one of the peainte 
known as “mill shite undercoster" end the breach thereof by 
plaintiff. A reveresl ia sought upen the ground that the judg- 
ment is contrary te the lxw end the evidence and for the further 
reasons that the trial judge erred in his rulings upon questions 
of evidence and in giving and refusing to give sundry instructions 
to the jury and thet the arguments te the jury on behalf of plaine 
tiff contained vielent, sbusive and inflammatory language which 
wae ealeoulated to erente in the minds of the Jurors passion and 
prejudice egainst defendente 

The evidence shows thet defendant wae the contractor 
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for the painting work upon the building in question under a written 
contract, which required that the work should be done and the 
materials used should be in conformity with the architect's plans 
and specifications. These specifications directed that all 
materials used should be as manufactured by plaintiff and that 
where “Adelite brand" is mentioned, the same shall be es mame 
factured by plaintiff or of on equai graie approved by the 
architect. The contract was dated July 15, 1915. Prier to this 
date and while defendant wes preparing to submit ite bid, one of 
ite estimators had an interview with « salesnan in the employ of 
plsintiff ss ta the materinis required. The estimator teatified 
that at thie interview the snlesman stoted thet one gallon of 
Plaintiff's mill shite undercester would cever three or four 

| squeres of surfaee, a square being one hundred equare feet, and 
that plaintiff's underceater “wus equal to other mill whites of 
the same character fer the same use and the same price;" also that 
later in July and after the contract Bad been owarded ta defendant, 
there was another interview between the same parties at which the 
amount of materisl required for the job was discussed snd an order 
wae given for sush number of e¢sllons as the saleaman thought would 
be suffieient for the entire job. It appears elewewhere in the 
evidence that this order wea for five hundred gallens and that 

the surface toe be painted contained approximately 2800 squares. 
Henee we conclude that it was not contempleted by defendant thet 
the inttial order of five hundred gallons included all of the 
aundercoater required for tue Job, even upon the theory that one 
gellen would cover from three to four equares. Lefendent contends 
that the statements made by the salesman et these two interviews 
conetitute an express warranty to the effect thet one gallon of 


plaintiff's undercoater would cover from 300 to 400 square feet 
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of surface and that it was equal te ether mill white undercoaters 
of the same character ond price. This ie the only testimony 
tending te sustain defendant's theory of the case. 

Plaintiff's shiesman, Louis Ambler, testifded that his 
first and only conversation with defendant's estimator was on 
Saturday, July 27, 1914, which was after the contract hed been 
awerded to defendant. He denied explicitly the statement 
attributed to him that one gsllon of plaintiff's mill shite 
underceater would cover from three to four squares and the 
further statement to the effect thet plaintiff's mill white 
undercoater was equal to other undercesters of the same charnc ter 
and price. He stated that the order for 500 gallons was given at 
thet time and defendant's estimater then stated thot said order 
wes Only preliminary and thet additional material would be ree 
quired as the jeb sdvanced. 

The evidence further shows thet early in /ugust a 
sample of plaintiff's unde rceater wis obtained and « satisfactery 
test of it was made. This wae befere eny paint was applied te 
the building. Ne claim is made that the paint furnished was not 
equal te the sample. The paint wae delivered early in September, 
1918, and upen being used, was found te cover en an average a 
little more than two squsree of surface te the galien. He 
complaint was made on that account. Ho request was ever made of 
the architect te permit the use of « different kind of paint, 
Subsequently defendant ordered from plaintiff and received and 
used 1036 gallons ef the same paint. FPoertial payments were made 
by defendant to plaintiff en account of the meterial farnished 
on this job ef $1100 November 27, 1915, and $1800 December 
28, 1918. Im connection with the lost payment, defendant requested 
Plaintiff? to exemte « lien waiver, which wae done by plaintiff 


aw ea metter of accommodation te defendant, and to enable the 
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latter to obtain a partial payment on account of the contract. 
These facts tend to show that the paint was satisfxctery and 
that defendant herd no thought of cleiming damages for the 
breach ef any warranty regarding it. 

We think the jury was correct in its conclusion 
thet there was no express worrenty of the paint, as contended 
by defendant, ani thet even if thére existed such « warranty 
the breach of it hed been waived by defendant's oction in 
placing additional orders for the paint sfter testing ite 
quelity by using the first %0 gallons thereof snd its use of 
the materials without compiaint end without any attempt te 
obtain the architect's permiscion te use any different kind of 
paint. Eyans v. Howell, 211 Ili, 65; Hartford Deposit Coe Ve 
Saikins, 166 id. 104. 

The evidenee further shows that the covering capncity 
of paint depends largely upon the sharocter of the surface to 
whieh it is applied and the manner of its application. Consee 
quently, even if it be admitte? that plaintiff's salesman made 
the statesente attributed to him, they did not amount to a 
warranty that the paint in question ould cever three or four 
squsres ef surface under any end all circumstances. The stutee 
ment wes general in ite char«scter, and so far ev the record 
shows may have been true, even if the paint as applied by 
defendant to this particular wuilding fsileé to show the 
covering capacity stated. 

It is urged by defendent that the trial court should 
have permitted defendent to introduce evidence a» te the dover- 
ing capacity of ather similar paints. “e de not think thet 
the trial judge erred in this respect, as it dees not eppecr 
thet any teat of the covering capacity of ether paints had been 
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mace under conditions similar to these under which plaintiff's 
paint was used in cennestion with this particuler Job. No offer 
was mode to show the result of «ny compsrative terts av to the 
covering capacity of other puints used uncer similer conditiens, 
We are of the opinion that there was ne reversible e«rrer in the 
rulings of the trial court upon questions of evidence and thet 
the inetructions given by the court fairly stated te the jury 
the law epplicable te the ane, 

It is else urged on behalf of defendart thet arguments 

behalf of 
to the jury made on/plaintiff were far the purpose of srousing 
the prejudices or passione ef the jury or to ineult or abuse 
witnesses or parties and thst the language used wee of such 
violent, atusive and inflamuntery chsrecter 2s to be prejudicial 
to defendant. while we de not apyuroeve of many of the expressions 
used by counsel for plinintiff in his argument, yet +® cannot say 
that under prior cecisions ef the courte of this state they 
warrant m reverenl. It does net appesr from the record thet 
defencant seked for or obtained ony rujing from the triel court 
based upon these offeneive utterances. Usfendant preserved no 
exception te any ruling thereon. For this reason we are not 
at iiberty te consider defendant's contentions in thet respecte 
Sity of szlem v. “ebster, 192 21. 569; Sturonois v. Morris, 
a77 Tile App. 514. 

The judgnevt wis not contrary to the manifest weight 
of the evidence, end finding no seversible error in tho vecard, 
it is affirmed. 

AMPIRMTD. 


Gridley, ». dJ., abd Barnes, Jog concurs 
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BR. JUSTICE MORRILL GELIVENeD TAR OPINION OF THE COURT. 


Thie is an action ef forcible detsiner to recover 
poesession of « four stery vrick and stone muilding known as 
N@. 21 Yest Superior atreet in the City of Chicsge. The suit 
wae commenced Jure 16, 1921. At thet time defendant wes in 
possessiecn helding over after the expiretion eof a leanne from 
the ewners dated Vay 1, 1915, for a term ecammencing on that 
a@ate and expiring Kay 1, 1921. laintiff claimed and proved 
his right to posseasian under a lease from the owners, dated 
April 23, 1921, for a tearm commencing Hay 1, 1921, and ending 
April 30, 1°24, It in eontended by appelisnt that he was 
entitied to rewzin in perssescion ef the premlees by virtue of 
the fact thet he had received an unsigned notice from the 
owner advising him of the expiration of his lense on April 30, 
1981, am4 that appeliant would be required te surrender possession 
of the demised promises on thet datee 

Tha atatute provides in substance that the action of 
forcible detainer li¢e when e lessee holds poesession efter the 
determination of the lease er tenancy by its own limit tion. 
Par. 4, 900. 2, chap. 87 KR. G. It has been held repestediy 
that under thi stetute a ¢emand for possession befere bringing 
an action of foreible detsiner ageinst a tenant helding over 
is mot mecesssry. Condon v. Hroekway, 157 111. 90; Travie v. 
Geiger, 715 I11. App. 461. The delivery of the unsigned ne tice 
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te the tenant was useless and unnecessery, and the court wes right 
in refusing te receive the sane in evidence. Ko defense te the 
action vas shown upen the trial. 
The judgment of the Municipal Court ie effimed. 
AY FIRMED » 


Gridley, *. J., and Sarnes, J., concur. 





\ f 


463 = 27422 \ gf 
BEN LINTON, \ » # 2 >, GTA 64 

appellee, ) f eet a Ol 

‘ ) ¢ AFPEAL FHOM 
Va. \ A CIRCUIT COURT OF 
\ COOK COUNTY. 

C. BANMORE COCK, , ff 

Apveliant. f ) 


BR. JUSTICS BONRILL OYLIVEALD THE GFINION GF “HE COURT. 


An autemobile belonging ta plaintiff was being driven 
by his chauffeur in « seutherly direction om the west side of 
Judson avenue, a north end seuth street in the City ef “vwanaton, 
and defendant wos driving his automobile in « westerly direction 
on the north side of Davie street, an exst and west street in 
said city. The care collided st shout the center of the intere 
section ef the two streets. Flaintiff sucd for dumages to his 
car and obtained e judgment fer 4176.50. sppellont seeks a 
reversal upon the ground thet the verdict was contrary to the 
weight ef the evidence, beth on the question of the exercise of 
due erre by leintiff and negligenee by dcfendent. The accident 
occurred at about five e'eloak in the afternoon 6f December “6, 
1919. The surface of the strests was alippery, being covered 
with ice and snow. 

On the date of the necident there was ne statute in 
foree in this state giving te either of the parties the right of 
way at the crossings; therefore neither of them had the right of 
wey to the exclusion of the other. Hoth vere bound te proceed 
with due care a6 ax to avoid a collision. Their rights were 
correlative. Hilton v. Iseman, 212 111. ‘pp. 255. The driver 





of an sutomobile upen 2 city atreet is beund to use resvonable 
and ordinary ¢sre to have his car under such control «s to enable 


him to svoid a cellision. Sullivan ve. Ohihewer, 291 ILi. 359. 
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We have carefully reviewed the evidence in the cane 
and find thet there is but little conflict in the te«timeny of 
the various witnesses. Plaintiff's chauffeur was the only witness 
testifying on behalf of pliaintifs se te the circumstances under 
which the accident ocourred. He stated that when he was driving 
his employer's ear in a southerly direction on Judson avemue at 
a specd of about eivhtecn miles per hour, he saw defendant 
approaching from the enat ot a distance of about ASD feet. The 
chauffeur driving oleintiff's car made no attempt to slacken his 
speed es he aporeached the strest crossing, and continued, without 
any apparent effort te avoid a collision, fer about half a block 
south of the etrect intersection. Hie atatement in that respect 
is corroborated by the three witnecsea who tertified on behalf of 
defendant. Plaintiff's witnese alse stated thet he thought 
defendant's car wee being driven at a speed of about thirty-five 
miles an heur, but he admitted on ¢roee exomination that his 
estimate ef the speed was very uncertain. He azlise testified that 
defendant's eur struck the car that he waa drivine en its left 
hand side, cursing the demages fer which plaintiff recoavered in 
the court below. fhere is no dispute as te the ancunt of 
damages to plaintiff's car. 

Defendant testified in hie own behalf that he wae 
driving his car weaterly on Davia street at a speed not exceeding 
eighteen miles an hour; that it wos impossible for him t© have 
attained a graater apeed beemuse he had come to a full step in 
turning to Davis street from Forest avemie, which is only one short 
bleck eost of Judson avemie, and that in going frem Forest aveme 
te Judson avemse the read is up a alight incline. Defendont's 
cenclusion «s te the rate of speed at which he ws treveling seems 
to be reasonable. He further testified thet as he appre.ched 


Judsen avemie and wes about fifty fect east therefrom, he caw 


Plaintiff's autemobile proceeding down Judsen evemme north ef the 
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street int-reection; thut he et once applied his brakes and brought 
hie car to a standetill «t the middle of the street intersection, 
at whieh point it was struck by plaintif('s car. efendant's car 
was turned compictely sround twice by the force of the collision 
and thrown against a lamp post. Gefendant's statement as to the 
eircumstanees under which the sccident eccurred ond hie effart ta 
avoid a collision end that his Ger was atanding atill at the time 
of the accident, is corroborsted by two disinterested witnesses, 
who saw the accident. Both of them testified that defendant 
applied his trskes as he approached Judson avenue and brought his 
car to « stop at the middle of the street intersection and that 
defendant's oar vas stunding atili when it was struek by plaintiff's 
ear, which contimucd en its course forse distenee of about half a 
biock after the accident. 

It seems obvious thet pleintiff's chasffeur made no 
effort whatever to avoid e» collision; thet he did not attempt te 
slacken -the speed of the car he wia driving -» he «prreuched the 
intersection and thst he dic not have his ear und»r such control 
az to ensble him to aveid the coliisien, which he might have dene 
easily. ve are of the opinian that he wos guilty of negligence 
in operating his ear, which contributed to the happening of the 
accident in question. Under th se circumstances, laintiff is 
precluded from a recovery. The verdict and judgment wera centrary 
te the manifest weight of the evidence. 

The judgsent of the Circmmit Court is reversed with a 
finding ef fact. | 

ReEVeRSED WITH FINDING OF FACT. 


Gridley, FP. J., and Barnes, Jo, concur, 
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We find aa an ultimate fact in thia case that 
Plaintiff was guilty of negligence which centributed te 
the happening of the secident in suestion. 
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OF COOK COURTY, 


OPINICN FILED JUNE 28,1922, 
Me PRESIDENG JUSTICE THOMSON delivercé the opinion 
of the sourt, 


The complainant, Snyder, filed his bili in the 
Gireuit Court of Cook County, slieging that he was « eontracting 
piusber; that the defendent wae the owner of certain described 
Feal eotateceft «hich sme Grenier, se4 teniat aud tbat Rerfoot 
& Company «ere the defendant's egenta and ac such, authorised 
te Bake contracts concerning the preperty in question; thst 
. 644 Bgente and the tenant hed appiied te the compieinaat for 
certain iabor and materimis involved in the inetadiation of a 
steam boiler, ani certain other things which aged sot be set 
forth ia detail, The coupisinant further aileged that the «ork 
Was done and thot it wae acoepted and cnhjoyed by the tenant 
and said agente; that the complainant had been paid $76.20 
@R acceunt, leavin, on unpaid badoanece due him of $716,50, ror 
which he filed « ciaia for e@ mechamie'ts lien, in the office of . 
the elers of the Circuit Court of Cook County, on June 25, 1919, 
The defendant file! an answer, denying that Kerfoot & Company 
were hie agents for omy purpose other than the renting ef the 
progerty in question and the collection of vente; and that he 


had ne Kaowicdge ax to whether the compiainant had furnished 
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Bie labor aad materiais aoe giiegei in the bili Of comlainaat, 
The empewerefurther denied thet the complainant had filed or caused 
to ba filed in the office of the clerk of the Olroult Court of 
Qeok County, samy claim or biil which ems «ffective to o#tablick 

& disn against the interest of Ghe defenminat, im the pro erty 

in Question, 

The cuse daee On to be heard iu the fugular cource 
vefore the chuncedior and at that tige the compleineat ani hie 
counsel were precant, but no Che we present representing the 
defendant, The evidencs wae heard by the cheneeller, and 
thevenfter a deoras wee cutere@, Piniing that the complainant 
bad furnished the iabor and mteriais, &* sligged, a the original 
eontsecter, by virtue ef «nh agreament or contract ontered inte 
with Kerfoct & Coupany, the duiy suthorised agaenta of the de 
Tendant, #ho wes the owner of the premises in question; amd finite 
ing that there van due the couplisinant the eux of $516.15, with 
interest therceon, ot five por cent per annum, frome Auguet U5, 
1918; and sleo, the dearee procwsded te Grdor the iseusnce of 
& eextificnte of indebtadnese for the balianes due the complainant, 
ami concluded «ith the usual previsien»s ef 4 deeree gatablisning 
® mechenic'’s lien, Ts Freveres this decrer tha defendant ha« 
sued Gut this writ of error, 

in suppexst of the writ of error the defenadynt first 


eontemde thet the complainant did act prove the sllegation of 


his bili, s: to the sgency of Kerfoot & Company; nor did he 
subeit evidence to prove that he had filed « claim for mechanic's 
diem, #¢ Sileged in nis bili, or that he had furnished the laber 


amd Materials @x alleged, The compleinant waa the only wi tnesna, 
_ Wet only woe no evidence introduced on behalf of the defendant but 


BO O8¢ Yas in court representing him, aud ne objactions vere, 
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therefore, intexpowed to any textiwwny of the compleinant, Among 
Othsr questiona, the complainant wae acked whether Kerfoot @ 
Company vere in charge of the property in question at the time 
the agre went with the complainant sas entered into and he ameweredy 
*They were the agents, * This teatimony might have been eubject 
to objection if one had been interposed, but inmasmac! &e that vae 
not the cxee, the evidence stamis in the frecerd »ithout objection 
and must be considere sufficient to make wat at least a prisa 
facie cuso, on the ieeug of agency, 

There ix sufficient evidence in tha record on the 
question of the duing of the work and thse furniobing of the 
isbor and emteriaide involved, to wske out » prim. facie case 
on thet péint, 

At the closes of hio testimony, the 2somplainsat 
offered in ¢vidence 4 statement which «nc marked, *Comisine 
aut&e Exhibit 1,*% hich seen to have consisted of the claim 
for lien, filed by complainant in the office of the Clerk of 
the Giroult Court of Gook County, to #hich were sitached certain 
statements covering the work ami Meateriaie in question, sh ch, 
etatenents were werked ae Bahibite 4, to KH, inciusive, The 
copy of thie eisim for lien, eppearing in the biil of exceptiona, 
G@oe2 BOt cURtain any file mark indiowting that it wae filed or 
when it wae filed, Howawer, is i° entitied, "In the Office of 
the Gierk of ths Gireuit Court of Cook Couty*, Thenfeolliewrs the 
title ef thée ence and the headings “"Cisin for Lisa", The 
fiset paregraph resde 3; “The ciniment, Lee A, Sayder of Chicags, 
in the Gounty of Cook, and State ef Tilincis, hereby files a cloim 
for lieu against William Harrison Bradley, of Fairfield County, 
Connecticut,* Thir vtatement having Been received in evidenee 


by the chanseller, witheut objection, we deem 1+ sufficient prim 


agit wit te whRdsge ME etwqe teg att tae guae ar 
puntata “gst” Borns abak benetes Bae sasegeinls wits dois 


Sint & —— ta die gon ib | oto 7 wae me 


ihe ok Sr samen ihe Lo pe see 


ovhuetont a at vit es 8y foots ad 


" seehone dale hat $< eo ment: aon " 
+ had ae pavigons are. asia : 





40 


facie preef af the fact that it vas what it states it is, » claim 
for lien riled in the office of the Cierk of the 
of Ceaok Gounty. 


Cireuht Court 


We find mo error in the reoord ond, therefore, the 


d@eeree of the Circuit Geurt is affirmed, 


DECREE AFFIRMED, 


O'CONNOR, J, and TAYLOR, J, concur, 
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GEORGE I, ora ‘ 
Appolied, 6 1.A. G4 


APPRAL FROM 
WUHICIPAL COURT 


OF CHICAGO, 


OPINION FILED JUNE 28, 1922. 


WR. PRESIDING JUCTICE THOMSON Geiivered the opinion 


ef the court, 


This Gas a progeeting in forcible catty ond 
deteiner, brought by the plainiit?’ Georges I, Haight, ageinat 
the defendant, Lete Bei., The piaintiff having fecovercd 
Judgment for powsessiog, the defeniant hae perfected this appead 
therefrom, 

fie pin. atiff had isased the premiaes in question, 
ah apartment icaated at 4757 Kichigan Aveme, in the Ciiy of 
Chicago, to one ¥. FF, Bedi, the husbend ef the defendant, The 
Toe lease wee in writing ond covered « period frow Mey i, ivie, 
to April 30, 194, and fxcm your te yeas theraulter umbid the 
iease shwuid be terminated at the emi of the fireat or any 
subsequent year, By sither pexty giving the other net leea than 
sixty Gaye notice in »riting, of auch termimation, The lease 
further previdad thet netics might be given by deiivering & 
sepy te the ieanes in person, or by mailing « cipy to the lessee 
at tha addryase of the premisen isneed, 

’ 


Notice of the ter@ination ¢! the lease wes not made 
under the provielons as eet forth in the leiee, » to the manner 


in whieh sug) aotice Migh* Ge given but in the monner provided 


by the statute, On February 28, 1981, the ganiter of the 
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Rhea fae <a whnnd eke 36 Kel soateme ott te mr wen ae 
eaoenteaars ete ‘oe on ameied walt at dow toa be ak abeialiet, Moshiadl 
heaton dame we me sud aowey ot tga watson: ef 


od Te moganal oat S084 fm Reset tute Yo ost, 


» 


Dudlding calied at the rear door ef the Spartment in question, 

A lady came to the Goer oad the Janitor asked for Mis, Bedi 

and she gaid that Mra, Beid wan not in, He then bemdiod the lady 
o motice in writing, directed to 8, F. Beli, infotming hie that 
hie temancy of the premiwee eouid terminate on April so, ivea, 
The Janitor asked the lady ber mame but ohe did net give it, bui 
todd hiw she sould give the neticge te Mixw, Bedi, The janiter 
teetified that be did not Know wie the dady Wao, that she wie 
between twenty and thirty years eld and that by tad egen hex 
befere, On croveeexsmlintion Ae etated that she might have 
been a vielter, The court sacked hkm bow momy times he had ween 


het sad bis smewer wees Weeks, vircbably « santh," 


On the teiei of the cae@, the plaintiff caiied 
Meo, Bell @wv « witness, under seetion 53 of the Mundedipad Qocurt 
Act, and she tentified that ee waa the defendant ang tas wife 
of W, F. Bolly that she see mot then divans sith her bustand 
and had mot been since February 1890; that che padi rent te 
Mr, Gateon of Me, Hoight'« office; thai ohe newer notified 
@ither Mr. Hoight ov My, Gareon thet Mc, Boid ome mv longer 
iiviag in the apartwent, She denied tact whe had ever received 
oc a@0n the notice of February 98, and that ahe mever had aay 
conversation «ith Garson im “hich « Hotice whe discuesed, Caroon 
testified that be bad « conversation sith Mra, Bell on Maroh So, 
when he cadled te pay the rent, sad at that time she seid she 
had reeeived = nothee amd “ae going 10 move, smi che stationed 
that this scuid be the last rent she vould psy, that he had 


mnother conversation, before the middie of April, with herg in 
which she said she wae going to get another aparteent, These 
remarks were denied by Mra, Bell, The plaintiff? testified that 


hie reacon fo: terminating the desca vee that he Geaired to 


remodel the entire baiiding, 


Ban 
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feotifying in ber own behaif, the defendant denied 
the substenae of ter cenveraation with Qareom, sk tewvtified to 
By him, oh4 sgain towtified to the fmet thet abs hed never 
Feosivad the notice of Pevruary 28, and sever knew omything 
ebeout sugh a notice, fae cnly «itness for the defendant wae 
Mr, Odell, « Jasyar, sho testified a: bo & conversmtion vith the 
plaintiff in foptember 29°), and amother in the sprang of i¥oa, 
ehén he toli the plsintaff that Mrs, Bell daaired to rent the 
promises for wnether yoar or twee, and he seid he could not rent it, 
*in View of the present cendiftions of rent being auked®;, that 
he did not care to Tent the premiaes to hey but he bad a friend to 
whom he v@nted to remt sad that be o8id nothing about rantiag 
to Femodel the building, 

In Frebuttai, the piaistiff testified that in Ris 
cenveraation “ith Odeli; nething wee ceid in regard te the Beil 
famidy ataying in, at omy orice, sand that im his secenmi cone 
Veteation vith Odell he to1d him the promises gould not be 
rented short wf $150,006 & month, excupt at a loss; that sething 
wee Bead ~ith regard to contins to rent the apartment to « friend, 


While the defendant «40 on the etend undor cronce 
Guam nation, she testified there were about seven people living 
in her apextmant, ia cdvitien to heveeif, on Pobruery %¢, 1921, 
She wee Asked wheather they wors members of hor family or bearders 
oO: f90mere, Objection to thie question wae sustained, It sbowld 
have been Oer-raled, ce the question wae entireiy proper, 

Im the first place, we «re of the coianion that the 
pisintif’ «as eutitied to peesession of the premives a4 ugedaet 
the defendant, “ithout the service of any notice, as har bhuebumd, 


the lesece, had abendoned the premisca in Pebrucory, 1926, «nd 


during the subsequent eceupascy of the premises BF the defendant, 
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we chow 


the pleiatif?e had ac kn@wiedge thet such abandonment bad tacen 
piace and that the defendant wae ther@after Secupying the 


— 


premises seperate and spart from her husband, 


Furthermore, there in cpecific evidences 14 the reeord 
to establiah the proper service of « avtice wiier the statute, 


aesuming thet cone “as required to terminate the tenaney on 
Aprid SO, 1921, fhe teatimeny ic suffielent tc make out « 
prime facie ouse to the effest that the person “ith whem the 
notide wae isft «ae a women bet*sen teenty and thirty yeare of 


age «md Was, &¢ thet time, residing on the premioea, 


We fiwi no errer in the reeord aad therefore the 


jusgment of the Municipa: Court io affireed, 


JUPGRLNT AFFIRMED, 


O°CONNOR, J, amd TAYLOR, J, Concur, 
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EBARK FE. THOEAS, 3 Keb 
Bafendant in arrer, é feraxr te 


oY be ; f Muperier Gourd, 


CRHICASO ryROSe = a ae, Cook County. 
Plaintirt " ers ) 
OPINION FILED JUNE 2a, 1922, 
wR  suerrer OP MONNOK selivered the epinien of 


the court, 


Plalntifry breught eait against defendant to recever 


demsgesa fer personnal Injuries glaimed to have been eusteines 
by Bim while he wae gocrating « dangerous poeer driven machine 
in defendant's plant, the machine not being proyerly euardad 
contrary to the etatute. There w#«e « verdict and judgment in 
hie faver fey £10,006.%0, $6 revere shiloh defendout prosaoutes 
this writ ef server. 

The pacerd diaclewea thet slaintifi sretse te 
defendant applying ‘er empleyment stating that he waa ca- 
perisneed en printing ond embeusing presses, Ae woe owpleyed 
by the Gefendant wad werked a a job prease, About three monthe 
later, Om hucwet 12, 1lbil, he ue put te vork om an smbceving 
press after reeciving seme inatructions fram a raprescentative 
of defendant, After he 2a ot «ert three or four houre on the 
wmbeseling mechine Bie right bona waa oxeshed im the machine ae 
that 16 waa necessary te smputate the hend above the wrist. 

Tae embossing wuchinw “ae power driven. The lewer bed of 16 
moved up against the wreer bed which wae atationary. The 
material eq plsged on the lever bed, the power applied and 


the lower bed moved upward and the impression 18 Bate on the 


tiaterial, By this methed tha anbossing wow Sone, In operating 


ths #achinge the oporater would aiff in front of 1% on « hich 
atesl. There ag » pleee on pert of thy frame on which te rent 
hig Left foot, but apparently there wea ap plnse where tae 
@perater eonld rest hie rick? foot, Aa the lower bead moved up 
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aad own there was saat is termed dn the wacerd mw plunger, which 
woved i aps dorm im a clet end -hich was about threes and threse 
quarters inches fide cud From oi te eight dashes in leneth. In 
the eporation the plungst sould come within taseeduarters of ca 
inch of the bottow of the sleti and the game distance from the ® pe 
In frernt of tke machine and between bt and the epereter wag 2 
shelf or table en shich the eaterial that waa being owmboscad won 
flagged, The shalf extended a@rest the machine and esa about aia 
er gight imehesa in width, and “hon the aocghine wow being operatad 
the @heli weuld be & Aitsie saheve the aperator's Woieflina, we 
that the lewer port of tee machine and the eperater’« feet could 
Ret readtiy he soon by Rie chon at vork.. The operater sould 
take @ Giece of waterial, bisee bt batusen the true beds, end the 
by a iever, operated by the ivt@ hand, acoly thengewer and tas 
lever bed eeuld mave up apaleet the upoee bat making the Jmoreselion 
wm. the material, 

Pisintif?'s cantention is that he bud never operated 
Ab seboaning machine before the date of tha tmiuryy that Aa tee 
instrasted briefly by « representative ef the defendant end 
that after be had boon operating the oreas Sor tue oF three hovre 
he agcidentaily Plage’ the too of hia Left foot in the ciot and 
aa the plunger cane doen his tee wie pinched; thet in his ex- 
Sitement he three forward hie right Aunt upen the lower bed of tH @ 
machine; thet 14 moved upsard oud Ade right bond Was eruched bwas 
bhetveen the upoer end lewer heads. 

The defendant’ « pesition is that plaintiffs aase, 
as shown By the 4declaration, wap baead on the baprepor sorking of 
the machine sad tae fsilure ef the defendant to guard seems of the 
adiums, eege and gearings Gf the michine, hut that ne eentien wae 


@ude of the oluaeor im the slot; that the firat intimation daft en~ 


dant had that pluintif! cisinad hie tee ass pinched in the sist sae 
hen toe evidenae «ae offered on the trialj that the sourt shouid 
hawe divested a verdiet fer the defendant becouse the 2llegations 

ef the deeloration «ere net sustained by the evidence. : 
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| The declaration consiated of eight counts chorgeiny 
in substances that the machines axa ont properly Oiisd, that the 
lever (14 aot ralesse the clugeh, that the waehing wae dirty, 
that phlsintiff bod eoeplained te dafeondant on¢ the lattor hed 
yYomiaed to hove it gleaned; thot the atoel on which pisiatifr 
out shile @norating the msohina vas defective and sanweroaus to 
eit upon, Ali of these counts seem to have beam storasely 
shandened en the trial, o@ Shut the dwgluration on ~hich the 
ened Sse tried a@asiated of whet da designated oe on additional 
oount, The saliecutions ef this coanh are ip eubatarge toot 
there wae in fli fered and afieat a oartain atatute requiring 
the guarding, fencing sad preteeting of fly-whedis, belting, 
ahafting «m4 #weving parte of sechinery; thet it them «nd there 
SeGawe the duty of the defendant’ te cowsly eith the atatute and 
46 ae¢ that the sebeasing eachins, “Rica wae foxes iviven, was 
properly fenced o¢ othorelee preteoted %as ta ita itums, anes, 
gearing, beltine, shafting cad Sly-whcels, sil of «hich 1g exe 
then ond there practissble te fenee of eword."* Amd it ta 
ahicged that the defendent fsitied im thie rewarcg that the 
acchiae waa legated where it wae Gangereua tO empleyres, and aw 
® Teeull of wach faliure, the pisintif’, “Alia im the exorcias 
of a11 dws care ond gautien for his own sulety, ond while sorke 
dmg “pon the eaghine, seme in contact “with «sid woving porte 
aforeegaia® ond by raneen theracf plaintiff's arm snd hand vere go 
Crushed and wungled as to require «mputation. And it ie argued 
that since it further charged failure to protest the drume, core, 
gearing, #hafting ond flyewheslis, snd simnes ne charge was made 
that plaintiff's feet eas pinched im the slot by the plunger, 
the evidence tending te show that pianintitfts foot woe piaches 
in the slet by tis plunger Joon net sustain the charge made in 
the éeelaration aad, tharefers, the Judgment sheulit be eet aaide, 
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On the teiel when evidence wae off red tending te 
show how pialatiff eae injured no objsétion wae sade new wae thore 
any suggestion that the avidenss wee nov wari unted be the aciagations 
ef the Geglaratien., There #18 me intimation that dafondant was eure 
poised at the proof offered, tub on tie ventracy Lt of ivmativaly 
apieare that defendant offered evidense taacing te shor that it ea» 
imeoeeibie fer rlatetiff te have bet hin tee pinoned in the manner 
Sontenied, Defendant further effereds evidenda tonding te show that 


the tHe Woe net at atl injured, cinoe no gemplaint ene made te the 


euverga he empasated the stm. Having endncvered t© moet the ovidenc ¢ 


eubuitted by the plaintiff and eithowt any sageeetion that it did ast 
come within the aliegetione ef tas dedleration, we think the defen 
deat ig not in « ‘esition new te urpe the point Bore for the firet 
time, Moreever, *hilv Ghe adiitiGgnad count ie not very yell draen, 
we Ghink 1¢ sufficient after vwardiot te euutain the judgement, 16 
elieges in aubstunes thet 1% ese the saty of defendant te properly 
Guarda the aashine ag provided by the stetutes thet the machine wae 
Gancermisly iouated «ni dangerous the the aperater; that it wae 
feasibia te auard 1%; that thia wae not Jone, sad that yisintiff, 
#hiie im the exereiee of 213 due care end gaution fer Bis oon 
aafaty, case inte sentast «ith the moving parta of it, ond wae 
eeversiy injured. fe think oa the werite that the pointe da nek weld 
token, If there wee amy Wariunes and ebjection had bean made, 1% 
mignt have boon obviated by awendment. The variance #2e net sven 
Sugereeted, Go Shut the castention the defwadeant no* mukea gansat 

be weinteined. It further ascaare from the record that this @as@ wae 
tried ones before and that the jury cisagvaed. Om oral argument it 
wea adeiteed by counsel fer the deferdant that tae first trial eae 
hed aboat a sents before the triai in shich the present judgwent wae 
enterad, end 46 #22 furthar admitted at that time that the plein 
tiif's cestention, ond hia evicence aibeitted on the Tiret trind, 
wae eubstantially the sans sa Of She aogend trisij thet is, ef each 
triei he egutended that Kis toe wea pinched la the clot. Prom thie 
$t lw slear that the defendant aould net hate been taken by curpriag 


om ike second triad. 

Defeniant further eentands that the eaee ia +“) theut 
neri$ beouuee it sxveara from om etamination ef the esthine, pheto- 
gtopha ef whieh arracrt in the tecerd, that 14 wae impossible 
for pisintifi te Rove bai Ris tee sincked by the plunger in ths 
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eilet. Ye hove asavined the photographs and testinony ia thie 
Fredord, and have sico, by agroement of counsel, inspected the 
waSbine, aad wo think it cennet be asia thot 16 ®ve Impeusdbdi 
for pleintif?’ to be injured in the manner claimed. Ye cannot 
ey UPON & aensideration of 211 tke evidence and an ssasinatia 
ofthe meehine that the finding ef the Jury in fsver of plaintd 
io agsinat the manifest weight of the evidengs, In these oir 
oumataness, 6! courses, #@ caanet diature tae veriict. It 
Qlaarly appesys thet the plumyer could bave bess cusrded ond 
pretegqted very easiiy sO 2 16 render 1% Ampessible fer sapens 
te Bs injured by it, Rut this #54 net dens aa the aetetute ree 
quives, We think 14 shear that daintiff eouid hav. been 
injured in the manner he testivicd Se #ue. 

Complaint is alas made 6f ths siving of the fourté 
inetrugtion on behelf ¢f plaintif?. That inotruectien teld the 
jury thet if they Oclieved from thy svidenewe that the proximate 
esuse of plaintiff! « injury vase the fudouare of defendant to 
@091086 Of cunrd the paghine and that thie eae e@ vielation of 
the health, safety «nd comfort Act, then the Jury weld have ao 
eecneicn te consider shethor the pisiatiff had assumed toe 
risk Gr was guilty of sentsibuteory avgligenes if thoy bell>wed 
from the evidence that it waa practicnble te enclose er guard 
the machine. It is ineisted that thie inatestion wea erong 
Betauss it asvuscd the soching wae dansereas, shich question 
ahbeould have teen left to the jury. The inotevetion ¢i4 net 
direst a vwardiet and, of course, if the daPandent vielated the 
atatate, the defenses of segunda fiek or ceatributory nerligcnce 
vere net available te it. Inctruction 3 given at the rouse 
@f the plaintiff ot quit in fuil the atatute kneen se the health, 
eafety and cemfert Act. This statute provides that ail moohiner 
@ueh ae the one in question, «hich sre dangerous, shail be 
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on oe 
properly fenced end guarded where it ta feceitle te a6 oo. 
In theese cirevestanoss, wt think Ghat dmstruction 4 #oa net 
improper, and cé#rtainiy lt aannet be said thet it injuriously 
effeotedthedcfendant on the trial sings the jury ser: told at 
the regueat 6f the defemcant that the atabute requixsd the 
pustting of only such machines as vere dangerous be ompioyven, 
apd that if they beliewod from the svidenca that the maghina 
in qcetion *«« not dangereus, them the daw did net require it 
te be aucraded, From thie 1¢ is citar that tha jury »ore 
specifigaliy inectrusted thet they must find from the evidence 
that the wachine ene dangerous, «hich cured the omiaaion, if 
any, in plaintiff's instruction 4, 

It ide further contended that the court erred in 
refusing to give dafeniant's first, #9cend and third refused 
instructiona, It te ginimed that thay «ore indiapensatble te a 
proper praeeentation of the oase to the Jury. If is not peinted 
out «hy it sua imeraper to refuge the firet instruction. The 
gegoat wue to the affeet that if thea jury believed from the 
evicesee that plaintiff's feet did sot alig or got dato the 
elet er hecewe pinched sad crushed, plointiff geuld «ot recover 
We think this imneatruction 2<m proper and abonld haws Sage 
siven, FPhile 4% sould Rave been mere in accerd “ith the 
evidenee if the verd "arushed" had boon omitted, yet so think 
4% whould bave beom given in the ferm aulbuitted, beesuse it is 
truc, ag defencant ergues, under the evidence in this ease 
£% ie clesx that plaintiff could not recever whlese his toe 
get imto the slet under the cluncer, Thie is the shele theory 
ef Phointifft*s cace. Fhile the court sheuld bove civen the 
instruction, w6. think it clesy that the defendant sss in ne eay 
injured by the court's refusal to de eo, because upon a reading 
oF the entire rsgera it appesva without cucatien that the 


i 


t. 


fi ll 


cionazchted, be awl ne od tenuee ak Maker ae sc aa 


bait oy 


te Skee ones ak ast wna Spine ast *” apse 


og 


ca: Een 


osen od Se bial rn ab 1 sal aot "a 


BORER zon, at, at eR aele ? fate 2M 9 “ 
ok 





wo Fn 


plaintitrle whois aowe wan based on the claim that he wot his 
Yoot Ante the siet whieh the defendant Pod dok te protert ae 

the atetnts required, The eecord divcloses that ne contention 
Was made On the tFisi that any other part of the machine was 
not protected or gusrdas, as previced by the statute, 6 ena 
epparent, amd the evidenes sheweh #ithout ony coutroveray, 

that every part @! the aschine that could be guarded «2a guardal 
eaeept the eiot. Agi 1t #ne edmitted en the trial that the 
exthine serked prop rly, ond the omiy comrinint en behalf of 
the pinintif’ woe that the «let coals have been aauhly preteetet 
by s guere, apd this #o8 net done. In thease civouss tanasa, 
senuming sa #8 mush that tae Jurersa peegeeaga the coodifisntions 
regaised by the «tatete, «¢ must Purthes sasuume that thoy 
glearly underatesd the jamie, thigh eax « very marrg: and 
Gimple ene. Cansejuomtiy «@ Shiank ca vowld met be Justified 

in disturbing the versict -her# we are clear thet the retical 
of the inatruction 414 not «ffxat the result ef the ense, That 
w@ hawe said with reference to thie inatrmetion “e think »euld 
be applicatle to defumiant’s refused inatruetions 1 anc $, 
aitheugh they are net argued becauns they ace in oubctanse the 
game &@e the geaon. instruction, *high the court refused, 


We think there eu ne error in refusing these tre inetruetinas. 


Dafentant finally contends that the judgement 
akowls be reversed beecuse ef a comiroversy that took plese 
betveen gouneti for the gieintif? and the trial Judge at the 
giese ef the evidences ag ty the lemgth of time that showl4 be 
slietted counsel for argument te th: jury} thet after thie 
took place cmenacl and the ceurt retired te chambers share 
the sentroversy waa vontinued ami ehers the matter ens fineliy 
etraightene? ous. The parties then came imte ths court reom 
ond the trial judge stated te the jury that bo had been in 
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acror in the matter and thersupen counsel fer ths plainsiftf 
a586@ sn apolexsy te the jury. 6 Asve raul the entire roeord 
and 46 act believe that the orroer, if any, iso sufficient te 
®arrant & reveraal of the Jucgaent. Wo complaint soe made by 
gounee] for the gefondant to anything that took plese, Sings 
6 ave UNnabl« to age amd since counse) fer dafondant kaw fudied 
te point out in what manner Re wae prejuticed by the ineiident, 
#¢@ think we smuld not 69 justified in dlaturving the Judgement 
im thie court. 

The judgement of the Puperier Court ef Cook County 
ia affirmed. 

APFICMER, 


TAYLOR, J. conours, 
THOMEOU FF. diceen ting: 


I sm wnahble to concur in the fereseing decision 
e: thie gaes. In my opinion it wie tewersnibl«e errer on the 
part ef the trial seurt te refuse the inatructions designsted 
ae @efentent’s refused instructions 1, = and 3. Aa far aa the 
firat «nd thied of thease inatructions aro cencerned, there 
vould heobably hove been no reversible exrer if the sourt had 
reiuae’d one ef them, Previded the ether hud been given, The 
opinion ef the majerity iso to the effect that ae to instruction 
3 4% @28 preper and ahould bave been given, bat it was not such 
seversi¥le arror ag to warrant thie eourt in cdieturbing the 
Verdict and judgment ef the trial court. 

ta ay opinion, this inatructionwas vital ond xent 
te the wery hewrt of the plieintiff's exge and the substance ef 
it ia mot te be found im any of the given instructions, There 
are a gambeor of tanaeme hy the dsfendant «chowld have hod the 
bemeZit of this instruction. The pleintify had maffered « 
eavers injury - the less ¢f Rie fight bend - and the injury had 
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been vaseived while the plaintiff? #as epersting one of the de 
fendant’s xadhinas, chich aaws «ithin the srovisiene of the 
atatate requiring dangerous meohinary te be properly guarded, 
wherever that £0 peasible da its orysehiecl evertion. The 
mout dapecfous vart of thia perticular «enins wom the part ta 
hich plaintiff’ s aAsnd woe rushed, tut 1% Le concedod that it 
da act soaeibia te gusrd thot part ef the meobine end etill 
operate 4%. But 14 do the pisinsiff'u theery that bie foot 
giivoed inte the slot, referrod be im the wajerity epinien, «nd 
whea the plunger degormiad 1% pinche Abe fect, and he then, in 
mm apparent aliort te satricuts his fout got bie right forcnm 


imte the preas eherte 16 wee oreshwh. It 4¢ fe be aotod thet 
the plaintiff filed a deglsration Gentulning o nmasber af counts 
baged of théotiees Raving nething whatever to de whith the slst 
and plueger roferre: te, oni nek invelving hie foot in any way, 


and it wae not watil some tine later that he filed the oit'ittenal 
seunt based om the theary that Ris fest alivred into the slot 
and wee pinched by the sbungst. Bat even in the agditiensal 
count no wentien ia acde direetiy of the «lot or the plunger 

er the lajuesy to the foot. Ail the other counts sere abane 
dened. These fagte wade 1% particularily important that it bs 
audg glasr te the jury, in auratanes, that even theugh the 
Pisintiff<t did antiar the eruching ef Ria bond im the praca st « 
podat where 1t #26 Rot Guarded, neverthel ows he sceult net 
recever damages against the Gafoncamt im thie case ahieey that 
fajury “ae brought abeut by the fact thet he did get hia foot 
inte the let in quéestien, ond that hie foot #a9 pinched by the 
piunger, on4 unises this wae the cauet of hia getting his hand 
inte the press 45 alieged. That #40 the iaetruetion which  « 
defendant reguceted the court te give, designated se defendent’e 
Fefueod instruction 5, ood sa stated sbeve, my opinion is that 
the court comeitted ceversitie errer im ratusing te give ite 
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Rrver te 
~Vae Swoericy Court, 


Cook County. 


MR, JUSTICE Of OOKCOR Culivered tke opinian of 


the eourt. 
Opinion filed June 28, 1922. 


Pleintali Oeemght suit ageinet Tony A.Qusttroeki, 
fugust Quattrecki aus Michael Quattresti, delag business as 
Quastxocks Bros., ahd incividwaliy, te reeover damsges for 
perecns, injurice wiaimed te have bean custelincd by her by raacen 
of being wiruck and kngaked doen by an automobile: truck belonging 
te and aperated by defsncdants, Hurigg the pregresa ef the tried 
all of the defenienta «cre siiminuted from the case sacent Tony A. 
Quattroeki, these aerreet name #16 Thomas A. Guattresti, aad the 
ORHOXe Weve ali AMIS te shor thie fat, At tha sloee of 
Pialntiif's evidense Gefendant covet fer a cdireetead verdict, whic 
motion ca Genied, Thereupon the gase wie mibritted to the jury 
without suy evidenos being offered on behalf of the dofendent, 
and there ag & verdiet end judgment in plisintiifts faver vor 
$7006.00, te reworse «hich Theme A. Quatirecki presecutes this 
writ of arrer. 

The Ssevlaration on shigh the caee want te the jury 
soneisted ef eight counts whink charged that on May 23, 1919, 
plaintiff? eae injured while she «s¢ oreseing Faborh Avenue in 
Chicage; that che vio wtmack and knocked dovn by an sutonevile 


tFuek ened und epurates vy the sefendat. The several counts 


Ghargs that the meshing #09 operated neeligeatiy and at an 
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ete¢easive rate of apeod, and that while plainwiff woe Crossing the 
etreet in the exsrqgise of due gare ani cemtion for her own safety, 
she was aetruck, throen te the ground, ond revwerely iajured, ince 
no polat ie made in reference to the sllegeatione of the savesal 
counts it de unnecessary to state anything furtaer in regard to 
them, The defendant filed two pleas, one the general imeue and 
the other a special cles denying that the defendant ewnascd, aper~ 
ated of agntroiied the autenebiie on the oavacion in jussation, 

Defensant'« pecition ia (1) that he «ae entitied 
$0 a directed verdict beouied uticder the clisas the burden was on 
the plaintiff to prove thet the defendant owned, eoerated and 
@entrolied the sutesebile on the oevasien im qurstion snd thet 
the plaintif{ failed to sect this tusdes, and (4) that thare wae 
Re avidence tending te show that at the time im question sisinti®’ 
wae in the exercize of orcinary care for her oom asfety, or that 
the defendunt wae eullty of any negligence, 

It ie skpreacly stated by the defendant that ne 
gisim is made that the damages ara oageanive if the plaintiff ia 
entitled te recoevar, It will, tharefere, be unnatissasy fer us 
te etate the nature of plaintiff's Iinjurias exeept te aay that 
they “were of 4 mest georieus and perssnent character, and cere 
tainly neo arguscnt vould recsonably be wade that the verdict of 
the jury eas exeusive if the defendesnt waxes listie. There ie neo 
Semplaint made ae te the admission e¢ ecagiusion of @vicence, ner 
so the instructions, »ut defendant's position ia confined soeiely 
to the te points above mentioned. It wlll, thavefore, be 
necGagary fer use te diacues somevhat in detail the evidence 
offered by the plaintiff, Pleintiff waa injured en the meraing 
of May 52, 1919, shertly before sight of vieck, Shenwae shout 51 
years of age 2t the time «04 wae im good heslth. Her ayesicht 
and hearing were both good. She vas doing clerical wrk at the 
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Boston Stere, logeted at Wadison ond Rtate atreets, Chicouve. 

The merning <i¢ bright and fair. She lived on Teot i5ta Place, 
and, 38 a8 har gastom, she boardod » North State Strast car 

te go to her pises ef seploysent. Faen the gue had reach ad 
Seventh strest thare «as 4 bloeekade of the cars on seacount of 

a fire or some other chbetruction in the downtern district. 
Plaintiff elishted from the Stata street car and Intended te co 
te her «ork by wey of Yatueh Avanus, saich is one bleck east of 
State, She walked saet on the north sidewalk of Seventh Strect 
te Febash Avenus. Thies stecat ia built up «<ith Misiseas preperty, 
The Blackstone and Y.%.C.4. netelea are in the vicinity, In 
Bataah Ayers there is « toublie line af street exr trueks, 
Insediately east ef Fahacgh Avenue on the sonth eidea of Bevon tin 
etrest #a8 a cab etend orpeeite the Bisngkutene Theatre, At tant 
time in the merning thera «ae considursvle truffie at the inter- 
eeetion of Wabash Avenue end Seventh Strest. When plaintiff 
vesched the nerthyest corasr of thet intarseeticn «hs iatenied te 
anlk a@vers Sabash Avenues on the nerth croagesaik, Before soing 
ee she looked te the serth ana wav apraeaching toward her a 
atrest @ar sad in the rear ef this © sagem drawn by a horse. fhe 
lecked to tha eguth ond oa the east er northbound track tuo 
atrae= care ware aporeaching. The cur ceming south pasevd by hep, 
@a 414 the first one coming nerth. When these tive care had passed 
he atecved inte the roadway ef Fabaah Avenue walking caet across 
the etrect on the north ¢roaseealik, hep she wag ot sbeut the 
first street eur track she again locked te see whot traffic there 
#ag. fhe notices that the séecend street car, which she had eeon 
before steo cing inte the readesy, coming nerth on the sas tebound, 
track, wae about « half bigok south of Baeventh street, end that 
the conductor wae endeavoring te adjust “he troitiey poie shich had 
gotten eff the wire, anc that some of the cabs at the southeast 
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corner of the intersection ware moving about. Shea then thought 
ahe had plenty ef tine to valk serous the Bolence ef ihe atrent 
abd procesgdad, fhon she sas somewhere about the exet or nerthe 
bound treok whe wag struck and zmecksd jom and severely injured, 
silthough she teatified thet sha wou net ot the tiwe rondered 
URHOHAGAGUH. She Sid not eee ths automobiie truck nor did sha 
know what etreok ber, She omdenvored te get up but -ae8 umetle te 
Se s@ se one ef her lege e0 fractured, Sha wag taten by seme 
@epleycses ef the city to 84. Luke's Hospital where she remained 
for stverai wonthy and underwent three gevere op«eations., Ser 
injuries sere wary aevere and permanent. Thic is the substance 
of plaintiff's seatimeny, 

A Mra, MoCarrin testified fer pleintiff that on the 
morning im qigation che *s¢ vaixing deuntow te Rothsckhila's 
Steere at State ani Ven Buren Streets, *here ahe wos ompleyedj; 
that at the time of the accident ahs @aw emiking nerth en the 
¥ast sidawalk of Fabash Avenue ong about 74 feat north of Seventh 
Stzset When she Aeard seesone s#ear es shout, and she turned and 
looked in the dixsetion from “hich the sound eene; that she 
igoked terurd the southeast and sew pleintif’ Yiewnderiag ia the 
strest gadgeavering to got uy but baat plointify sae unable te de 
so. At that time she was a Sancew moter truck about 25 f et north 
ef where the «itnesa was etaniiag, *hleh would be about 100 feet 
merth of Seventh Sirecty that ite front thacla wers turned to the 
Berthwest and nsar the center ef the strect, Bui that the witness 
wes unessle te stete shether the truck wa9 stopped or mevine at tie 
time; that she then tusned and went te hor place of omploywent; 
that she did not kaow plaintiz’ or anyone conncetad sith the canes, 
but that sexe wooke aftevenrd the witness's daughter, sho was 
about us yeara of age, “22 111 and wae taken te 84. Luke’a Hoaritaj: 
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that sie warn placed in «© Ward with three os Tane other pereens, 
ones of whom “as the plaintiff; thet im peaking te the pleine 
tiff the aliness eae infornmed by the slaintiff that eho hed Peon 
injurea at Fabush Avanue and Saventn Street, and thet sitacen 
thea stated she had scen the ascident. Plaintiff’ aloe an) ied 
&uguat Quattrockhi, whe at the tims «ag atiil « defendant in the 
caee@. He testified that on the date ef the trinl, which sae 
nearly treo years after the saacident, he wea °° y are olay that be 
Wes aspleyed by the defendant, Thomas A. Quattroeki, hia brether, 
te drive the latter's faniow tiyeky taat he eas driving thie 
trugk im May, 1919; thet 16 ese 2 one and one cuarter ten truck; 
that Khe Rad tem driving the track ebout tiie senthe befers the 
date of the avegidout; that en the date of tie seeident he onw 
airiving the truck fer hie brotar te South Satar ftirest to xet o 
lead ef vwemetables, which «aw 5 deily task. He Wag then agked 
by counsel for plaintigf: "Q. Were you driving that truck norta 
oo Fabach Avenue on tae morning of Hay 2c, 1919, when there sas 
am aceident in which thia lady whe site back here (peinting to 
lady) wee involwea? A. 86 1 underetend, yea sire 8. Dad thot 
truck at that time have 4 licanve? A, Yea. G. Phat eae the 
nomber of 14. A. I do not Fomeubar tae license, the heapital 
reports have that." Th witness ae not cross-exanined by 
eounes) for defendant,  Pisaintiff wlsee exiled the defendant, 
Thomas A. Quattrecki, a 2 witness. He teatified: "I gun the 
autemebile truck which is iavelved ia this accident. I swmed it 
in Mey, 1919, * * * * JI empley my brothar Avugest aa 
Ghauffeur for the operation ef that truck, Be other percen head 
any interest in the business which I conducted in May, 1°19, er 
in the eperation of the truck.” Thie sitnese ~as not crease 
eaemined by vounssi for the defendant. Thomas fF, Shortali, « 
Witness for the plaintiff, after qualifying os an ezpart in the 
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a@siving of auteomebiics and particularly ef trucks Lihe the one 
ja Guestion, teatified that « similor truek with good brsiea ood 
going «% the rate of 16 mileg per hour cowld be atepoed #1 thin 
16 fset, and that if i¢ wae eoingat tha rate of 15 milo por 
hour 1% could be stepo@d within 15 feuty that the prostear the 
Fate of spead the groates wonid be the distance required »ithin 
“which to stop it. This is substantially «12 the ewidence exespt 
the madioal, evidence, which it ie not necessary to diseusa, no 
gucetion telng raised ia reference te the smount of tae verliot 
nor to the testimony given by the dectore. : 

Ve think the evidenes clearly made ont = grimy 
feqie cease thet it «ss the defendent's truck that ateuck and 
injured the plaintifig sad that it eau being operated by tug dofen~ 
dant through hia servant at the tige im qucetion, Tt aeons 
idie te esy, under the evidence sbore cat forth, that piaiasifr 
had aot met the burden imponca upen her by réeacem of the special 
ples. But defendant ja in ne peaition te argue thie oeint hers 
beGauge the court guve, at hie request, inutruetions *hiah assumed 
that the truck «3 t:4 tlee in question sas owned and epurated by 
aefondsnt, and having taken that position at the tried, he ought 
sot fof be allowed te whift his pesition in « oourt of review, 
The court at the request of defendant, gave the jury the follesing 
__ Shatructions: (4) "Yeu are inatructed that August Quattroeki, the 
ériver of the vehicle on the eccasion In question, “o9 net re~ 
qaized by law to exearocies the highest degres of care poasible te 
humeh diligence to aveid the wecident, bat »ee only required te 
exercise ordinary care of such care ag ie ordinarily exercised by 
a rensonably prudent persen under the same or similar elroumstaneas 
aa akoun by the evidences nor did the Jaw requice Angust 
Quattrocki te eaerciae amy higher degree ef care for the plaintiff 
than it required of the (leintiff to exercise for hezeelf,? 
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By . .anether instruction the jury vere told that on the 
eecasion if cuestion the 128 Gid net require the dofendant 
to uptivipate or guard agninat dancere not readenabliy te be 
etpsoted, and that it the jury beliaved from the cideonece 
that the accident in qudetion was unususl ond apt te be 
reavenably anticipated by the defendant in the exeraiee of 
erdinaxvy care, then the pleintiff cowld net recover, It 
Will be seen thet these inctructions asoume that thea vehicle 
that etrusk plaintiff belenged te the defendant, but that he 
Was Rot required to osercine the highest degree ef oare to 
avoid injuring the plaintiff, mer was he raquired to euard 
agtinat unexpected evourrencds, In thexze circumetancer, #4 
think defendant cannet new be heard to sentend thet the 
evidence tid net shew thet dafeniant owned sad oontreLied the 
autesebile at the time in question, beenuse beth these ine 
structions sarrant the ssmisption that Khe did, Moreover, 
if the defenient eae not the owner ar in control of the truck 
that struck plaintiff, thie could hav. baen easily vhewn by 
the defendant and hic witnesses, hbessuse Aucust Quattrock’s 
testifie? he “se driving the truck in Vabash Avenue at the 
time of the acuident. 

Hex Go we think it can be sauseescfully sentended 
that oil reseonable minds would reach the conclusion thet 
pisintiff ese guilty of sentributery meglicence and, there 
fore, berred from recovery. In these aireunstanceos, of 
course, the question was proper for the determination of the 
jury. Plsintif?f'a testimony as to vhet she cid at and prier 
te the tise in queation indiestes that she ws looking out 


for her evn aafety; that before she atepnsd inte the road 
way of Fabash Avomuc ohe looked to the north end to the south 
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and aan hat traitie there tas ln the atrust; that sfter the 
Gay from the norbi and the car from the south had pagead 

her she etepped into the resdway and when sac renahed a 

peint somexhere about the weat cary bravk ahe again looked 
and Gav 4 street Gary on the nerthbound Srack about one-half 
blieck south ef Savanth Sisees, and she then aseywuacd that sho 
had ample tive te ¢rowe the street, since the trolley vele 
wag off the wire; that her attention was diverted in watching 
the taxicabs at the seuthesat corner of Boventh Street ond 
Wabash Avenue, Purtherworsé tha evidanes tends te ahow that 
the truck «ie celng at an excasgive rate of speed, becxuge 
Chen it separently etepeed after striking plaintiff and 
knocking har doom, 1% Wage lOc Foct aorth of the polut uhere 
ehe wee struck, And *hen Pe venasider the untiemted evidence 
thet a truck travaiing 10 te 15 milee per heur van be stopmwd 
within 10 @r 15 fset, the jury might weil ba enrranted in 
Sinding that the truck was ceiling #¢ « greater rate ef apeead 
than #29 permitted by the Stute law under the eircumatances. 
And they eight aiso weil have considered the atate of the 
traffic end what plaintiff t<atified ghe did and found that 
ehe Waa in the exercice of ardinary care ‘er her own eatety, 
In these citowastauces, of coures, the Guesation mst be sul 
mitted te the jury se fae dene by the trial judes., Fe think 
this reeerd is eecaptionally free from ervor, and the 


jJudgeent ef the Sagerior Court ef Cook County is aflirred. 
APYIAMED, 


THOMSON, Pd, and TAYLOR, de FBRGRL. 
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SAMUEL 1SUNSTOIN, oe: cate oe ae 

Petitioner@-ApRelless, } 

ACPAAL PROM BIPSRIGN COURT OF 
WS. 
COUR COUNTY, 


# 
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f 
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CITY OF CHICAGH at al. 
On Appeal of CHANIAS BOUTROR, 
Cemuissioner ef Bulldings( of 
the City of dhicage, 
Respondentesogeli 


MA, PRESIDING FUSTIO“ MesiineLy 
DELIVERED T40S OPIRLON OF THE COURT. 


hie is a suit in weigh petitioners auk for a writ of 
sandace commanding the Goomiesioner of Budldings of the City of 
Ghieage te issue to petitionsire a buliding purndt fer the oreoe 
tien of 4 certain apartwent building in Chicago. General and 
apeeial demrrere wore filed, “hich were oversruled by the trial 
| eourt, und defendant electing te stami by he demurrers, the sous 
ordered and adjudged that the writ of mandacme be fewued, frog/order 
G4efendant appeals. 

Thie sult is governed by what is held in People v. 
Buses, 248 111., 11. It was there held that before the petitioners 
could lawfully erect the building the ordinance mast be pleaded show 
ing a legal duty on the part of defeniant te issue the building pore 
wit, and the petition oust also state fsete showing complience with 
aii of the requirements of such ordinance: in order to show a clear 
Fight on the part of appellant te deawzi esid parcit; that allega- 
tions that petitioncrs have somplied with the omiinence are mere 
legal conclusions net adwitted by dewmrrer. 

Defeniant asserts the fullure of the petition in the ine 
stant Ggase to allege the performance of a masher of srarequisiteas 
im the bullding ordinomee necessary te entitle petiiionere to a pere 
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mit. The most important of these is the fallure of the potitioners 
to comply with sestion 2372 ef the Building Ordimunce, which is as 
follows: 
"gueh applicant shall preduce evidence that he has filed 
With and had aperoved by the Coemiscioner of Publie Yorks of 
the City an indemnifying bend protecting the city against any 
and ali damage that may arise to the streets or alioy# upen 
which euekh building abuts, and to the city, amd to any person 
im consequence er by reason ef any cbetruction or occupation 
of any street or sidewalk in and about seid operations. * 

This is certainly material, but petitioners in this 
eourt wake no auggestion excusing their fatlure to allege performe 
ance of this requirement. Another failure asserted is the ouission 
of as allegation showing complianse with seetion 232 ef the huild- 
ing erdinance requiring that the Coomszisasioner of buildings, as a 
eonditieon te a permit, showld have evidence that the applicants 
Will pay fer city water ueed in the construction of the build ng 
or forfrater meter measuring the samé. The guiseien ef alleges 
tions ef perfornance of these requiranents «are in themselves fatal 
to the right of petitioners te the writ ef mandeons. 

Defendants assert a number of other particulars in 
whieh it is sald the petitioners have failed to shew compliance 
with the building ordinances, Some ef these may be overetechnical, 
but no good reason is presented to show why petitioners should not 
have met these objections, It occurs tc us that aa the demrrer 
was special, petitioners should have amended their petition wo as te 
eomply with these matters, of fors, If, hewever, they have in faet 
failed te comply with the substantial previmiens ef the building 
ordinance referred te, no suendments could cure guek omisciona, 

Petitioners having failed te show «2 clear right te 
the writ, the trial court should have sustained the issurrers. 

The judgement in favor of the petitions ie therefore reversed and 
the case rewanded for further proceedings net inconalstent with 
this spinion. 


Dever and Hatehett, J7., cenour, : 


uoKoLN tng sot te wnt kel ld oh smoot To Aamdagah gwom Ce athe 
ee ok La ket Sora hines ca bad Rast mals 2 RES soliton iter dee of 
Selat aed of Seut? wewgbiys enciboree fey tome tae aoe 
he wilco? alfeut te wemuteehuayd act we, dors Et hoe Ae 
ens ganiexe ysio add galioodony beod qo itaes: 
aegv eyeiia to afendis edd oF Geive Yar sen | 
somtag wee at tee eke eed of bee yndgda pesels : 
ik Soqueoe we tehdowndede wwe We slam shee # panes ie 
* ompidexage Bhae saves bem eh Dien le ve donnie pat ‘te 
ghd gh wrenoliidey dud piesa doe yatateoo of sas 
woroting sgotia of eruttet et? yaleanw mole onl 
aeleatos ado of Setvesan ouakiect vedheed .Soomerbupet 
«bile e62 %e ST aphinge athe sonntSemon, yor bwarte 4 “ts  latanall Os i 
& aa ,egntDLiat 2p tomodexdnmpd od? dadd grdudwpen wanemlin a ) 
hénnediean et? Judd pomnbhen sved Minto. 9Adonnee. 4 ca 
Geri htiod ents To musgoundense walt sk bows, meter ee ei ve 
engeita te seinntom ott rage oat an Tee BOL . : 
fate’ weviovandt af om wieiouc keen anne me aoenrog te A, 
ak  pttiombanm ke thew alt of waoobsttog 0. bis dt 9 
at Sraluotiney tetle Te sede a invene edn ieee 
sonnel Lemos vixit OF Sel e® over amanesehion, gale ies a iio eer 
Sarkudavtonirs of gan, onad? 29 ea0t .sonnankbne nape ot a ra 
_ ote Rewarta waacds tog ye won? Dedacammen. mh. eno. Bo 5 te a 
tered ett en Jods ox of panene OE «inp eo wants § 
o? ae on eaiéthieg ated? babmore eve tyne weaenniees « kate 
dee? Gk owl ya anevened ue eel Lk samc nents rp wu 














































he, eres — waa be iain 4 Za" cma te ne shart, od 
_— fr babaecs ess Lemgmnseice’ anaat d . aye fat a reo ely 





Lee PP aatinae eit, 
iv Set ORS 3 
typ VE ROS 





, 
‘ 4 
4 

4 


149 = 27615 \ | ? 


ee 


j 


99RTA BAA 
OTTO K, WEYAND /) aewOl.A. G45 


: 
me elient : 
APT RAL PROM CINAUZT WOURY 
¥a, a 
) 


OF COUR CoUxRTY. 
ETHEL A. CURTRELL, 
Defendant~ Hype my 


MR. PRESIDING TWVVIGR Meiiurty 
BSLIVERED THER OPINION OF THe COUNT, 


This is an undefended appeal fras a Judenent againat 
plaintiff in a replevin suit, 

The ownership of property in pisintiff fe net in quege 
tion: omly the right of posseasion is in dispute, 

The evicense tende to shew that plaintdfy, after the 
death of hia wife, meved some af his household effeeta, including 
the property in questian, to the heme of defendant, where he boarded; 
that he was taken i111 and went to @ heapital; that while there de« 
fendant persuaded plaintiff? te sign e writing dated Hevenber, 1920, 
whigh stated that the defendant could have the use of his household 
gocds at her heae “for tve years, ending 1929." Subsequently elain 
tiff made a dowand fer the return of the goods, which was refused ani 
this replevin action followed, 

As the bailment was gratuiteus, plaintiff bad the right 
to terminate it at any time. Bennett v. ulErian, 37 t1il., %o. 
Flaintiff was entitled to the return ef hia goods upen demand, It 
fellows, therefore, that the judgment in faver of defenlant wan ex= 
roneous, and it is reversed and the esause remanded. 

REVERSED AND REMANDUD, 
Dever and Matchett, J7,, concur. 
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ALFRED A, NORTON and | og P 61.A. 645 
JORN BROWN, \ y APLRAL FROM 
Appellants, 
\ 4 MUNICIPAL COURT 
‘ / 
VSe ‘ f OF CHICAGO. 
4 
\ f 3 
CARL EDWARD, ~ i ) 
Appelle 
EN a 
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MRe PARSIDING JUSTICES Basis 
DELIVERED THE OPINION OF THS COURT. 


Appellants brought suit fer a belance ef %140¢ 
Claimed te be due them for services rendered appellee ae 
attorneys in a certain suit entitled Edward v. O'Rourke. 
én attachment was also sued out. Gn both issues the verdict 
was for appeller, and the appeal is from the judgment entered 
thereon. 

Appellee was a minority etock holder ef a corporstion 
ergenized by him, ene Cleon ond seid O'Keurke. The latter, 
having obtained Olsen's steck, secured contrel st a stock 
holders meeting and eusted Gdward from his position as 
treaeurer of said corporation. Claiming uniewiul use ef the 
moneys of the corperation to obtain such stock end control, 
Réward eonsulted appellant Nerton, veho with appellant Brown 
became his iegal sdvisers in the matter and instituted proceede- 
imgs in equity for Hdward and aszeciate stock holders. It wns 
fer services rendered in that avit for which this mit was 
brought. The value of such services and whether there was any 
agreement se to the ancunt of feces Edward was te pay were the 
controverted questions. 

The statement of claim was bused alse on an account 


stated, but our attention is not directed te evidence that 
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would sustain a count therefor, 

Appellants’ main contentions are that the verdict 
was against the weight of the evidence, and that the jury was 
prejudiced by irrelevant matters of o prejudicial nature 
brought befere it by counsel for appeliee in the course of 
the trial. 

The suit in which the services were rendered was 
brought in equity for an accounting and injunctional relief. 
4fter hearings before the mister « settlement was effected, 
with appsliants' assent, through an suteide attorney, and the 
causd dismissed, which, as shewn by testimony improperly 
stricken we think, resulted in a recevery of shout $5906 
for apsellee after deducting all expenses of the trial. 
Apreliants were paid $1160 fer their services, end claim £1400 
wore, From « review of the cvidence pointed out and abstrected 
we can not sey that the verdict was manifertly against the veight 
ef the evidence, which we should be “ble to de tea justify a 
reversal. A review of the evidence beuring upon the value 
of appeliants' services would require « tedious narration of 
details and serve no beneficial purpese. 

The remaining mestion argued ia whether it can be 
said thst the jury was unduly prejudiced by reference in one 
way or another to expenses incurred by appellee in the trial. 
The court ruled that such eatters were net relevant te the 
issues and inetrueted the jury te disregard sny reference 
therete, ‘*hile counsel's method of attempting to bring such 
matters inte the cose afier adverse rulings thereon is 
subject to criticism, nevertheless there wes some justification 


fer offering such evidence in the testimony of his client that 
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expenses were the subject af conversation with appellant 
Srown in connection with attorney’s feces, and in view of tha 
instructions and the character of the evidence we de not 
think it apparent that the jury wus so prejudiced by such 
procedure as to diuregard the merits of the case, and we are 
aise constrained te reach this reowlt because of the fact 
thie was the third trial in which the verdiet wes sgainat 
appellants. The record does not disalose upon what greunde 
the retrials were grented, but we cannot assume thet they 
were allowed because of similar prejudicial conduct on the 
part of appellee's counsel, #5 claimed in appe liants* 
brief. 

Accordingly the judgment will be «offirmed, 

AY? INMED» 


Worriil and Gridley, JJ., concur. 
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WR, PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


This is a suit brought by appelies for services and 
labor, A finding and judgment thereon by the court were for 
9774.69, of which items for grading to the smount of $542.75 
are in dispute. 

The main controversy is whether the services included 
in such items were rendered au extra werk under the written con- 
tract, ac claimed by ap reliant, or under ao new verbal contract, 
as Claimed by plaintiff. The court erred im taking the latter's 
view of the contreversy. 

Under the written ogreement plaintiff wes te provide 
all materials and perform all the work mentioned in the 
specifications fer the cement floor over the entire floor area 
of defendant's building then in process of construction. The 
specifications required it to temp solid the entire fleor area 
and regrade with filling added as may be required. Under the 
agreement preliminary work was to be done in grading, temping 
and making solid the ground surfece. This was dene by another 
contractor "approximately to the preper grade,” #6 required in 
the specifications, Plaintiff complaine: that it was not 
brought to the prover grade, being higher in some places and 
lewer in others, snd wes authorised by defendant to regrade, 


waich, nevertheless, the specifiostions required him te do, 
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and the items in question cover the work eo performed. 

In urging that this was a new contrsct appellee cites 
certain cases which have application to changes or alternations 
subsequently made in the plans or specifications or where the 
extra work constituted a new kind of work not incidental te that 
contracted for, “‘e think they have no application te the undise 
puted focte of this case. There was no change or alteration of 
Plans Or specifiestions, and the work was incidental to that 
contracted for, if not expreesly included in the terme of the 
specificetiens requiring the centracter “to therovghly water and 
tamp solid the entire floor area and regrade with filling added 
aa may be required.” 

it is unquestionable thst further regrading was 
necessary after the preliminary work performed by another 
eontracter whe woe to bring the entire fiser area, and level 
at off, spproximately to the proper creding. Apperently his 
work was net entirely satisfactery, and necessitated more ree 
greding by plaintiff than contemplated in the contract. But 
if so, it was work of the same kind, and incidental te thet 
contracted fer by him. Consequently we think it should be 
regarded as extra work done under the céntract, and plaintiff 
seems to have taken the seme views 

Article III of the agreement previded thet the owner 
should have the right to make any alterntions in the work under 
the contract but enly on the written order of the architect, 
that the value of the work added should be computed by the 
architect, thet the amount #0 ascertained should be added to 
the contract price, thot if he woe unable te compute the price 
in advanee the work should proceed under his order, that he 
compute its value «as soon as practicable, and in case of 


dissent from his saverd by cither party the veluation of the 
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work should be referred to arbitrstion, as provided in ‘rticle 
IX of the agreoment. The latter article provided that in cue 
of a dispute ew to the value of extra work either party might 
appeal from the architect's decision to erbvitretion, and 
provided for the manner of pracesding in euch & Gases 
Apparently recogmizing that the work of regrading 
was extra work under the contrsct plaintiff requested the 
architect to acknowledge in writing ite arrangement with the 
ewner for such extra work, and to make an evtimate of its 
value. Carrespondence between them ensued. In such corre. 
spondence plaintifl setatca that before arbitration sheuld be 
reserted to the erchitect should atate in his judgment *what 
wes the valuetion ef the so-called extra work that we heve 
done,* and se cither party was entitled to arbitration only in 
case of dissent from the orchitect's award and the architect 
Ked at no time etated the value of the soecalicd extra work, 
plaintiff requested nim to wake his award according ta the terms 
ef Article 111 before arbitration could be seked for, The 
erchitect in written reply stated thet in his judgment °100 
hours labor equirelent to twelve ond one-half work days, is 
sufficient time within which the work you (plaintiff) charged 
fer sdditional grading can be done and I om willing te settle 
your bill on this basis." ‘while the evidenee discloses @ 
dispute as to just hew much regrading was necessary it ie not 
of such « charseter as te disclose hew mich time and lsbor 
were necessary therefor, nor the price at which such services 
ghould be comeuted. Plaintiff suimitted wa bill to defendant 
for 5064 hours of labor at the rate of one dollar en hour, 
end 20 hours far the foreman at $1.26 an hour. But conceding 
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auch prices or that the work wan reesonably worth the price 
cherged therefer. ‘*hile upon no phase of the case do we find 
that plaintiff was entitled to a judgment for such an emount, 
and it is conceded that it is entitled te something, we can not, 
in the absence of edequate proof on the subject determine the 
amount thereof. 

Beither party scems to have complied with the sgree- 
ment. The srchitect did not campute the value, as required 
te do under the contract, by meroly stating the mumber of hours 
of labor required fer the werk without stating what would be 
@ reesonable compens:tion fer it. “e think plaintiff was 
entitled te a ressonable compensstion fer such work, and mise 
conceived its ense by failure to make proof thereof, But 
defendant was net entitled te «a judgment on the theery that 
the architect had complied with the agreement by fixing the 
value of the work, and that the next step ware ome for 
arbitration under the centrect. Accerdingly we think the 
judgment should be reversed, ani as there is not sufficient 
evidence from which wo can fix the rensenable compensation for 
such work, the cause should be remanded for anether trisi. 

REVERSED AND REMANDED» 


AxSKLayZXRKXTAYX MME XMAKRK ALAS XT AY X NAME 


Morrill and Gridley, JJ., concur. 
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SAM MARSHALL, \ 


Appellant, ’ a 
¥, ! @ WOMICIPAL COvVAT 
¥8e ¢ 
} OF CHICAGO. 
Me MH. ST#IM, \ F 
Appeliee. 5, f ) 


MR. JUCTICE GRIDLEY PMLIVERED THe OPINION OF THE COURT. 


In Jamary 1921, plaintiff (appellant) brought suit 
in the Mumicipal Court of Chiengs, claiming a belance of 
$209.44 due on @ certain trade of sutomobilesmade on Ye cember 
24, 1920. Piaintiff alleged in his emended statement of claim 
that on thet dey defendent purehosed ef him an uead Oldsmobile 
esr at the agreed price of $1025; that in port payment theree 
for plaintiff received $266.56 in cash and an used Yord sedan 
car at the agreed price of $550; and that defendent promised 
te pay suid belenee which he failed te de. Defendant, who 
was a minor of 18 yeors of age, entered his aprenrance by 
attorney, ané subsequentiy Ide Stein, mother of defondant, 
appeered as his next friend and filed an effidevit of merits 
end a statement of clinim ef seteoff. In the latter defendant, 
by said next friend, set ‘orth the fast of his being a minor 
and further alleged in substance that om December 74, 1920, 
at the time of aid trade, plaintiff promised ond agreed that 
ahould his Cldsrebile car prove unesxtisfectery to defendant 
within 36 days after tricl and use, and upom defendant returning 
eid cor to plaintiff within thet time, he (plaintiff) would 
return te defendant aeid cash sum and acid Ford car; that 
defendant, confiding in plaintiff's promise, delivered said 


Gash sum and ssid Ferd cer to plsintiff, in exchange for 
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Plaintiff's Cldsmobile car; that plaintiff's car wan net in the 
condition as represented and was tendered ani returned to plein- 
tiff within 24 hours but refused by him; and thet plaintiff, not 
regarding his promise, has not, although often requested, returned 
te defendont ecid Perd cor, ef the valus ef $700, or said onah 
gum, OT any part thereof, but has refused, and still refuses, se 
te do. Plaintiff, in hie «ffidavit of merite to said claim of 
set-off denied the minority of defendent, the value of the Ford 
car in excese of $556, making any warranty te defendant aa to 
the Gldsmebile car, or «ny indebtedness to defendant. The cause 
wes tried before the court without a jury. 4% the conclusion 
of wll the evidence and befere the court hed indicated the finding, 
pieintiff meved that the mit be dismissed, which motion wae 
denied. The court found the ismes against plaintiff on his 
statement of claim, and in faver of defendent on his claim of 
seteeff and assessed defendant's demeges at the sum of $815.56, 
which is thé total emount of ssid ensh sum and the agreed value 
of the Ford car, After motions for a new trial and in arrest 
of judgment were overruled, judgment waa entered against plain- 
tiff in said eam of $815.56, and he eppenied. 

Sfter reviewing the evidence we are sutisfied that 
on the merits of the case the finding and judgment were right 
and should not be disturbed. 

Counsel for plaintiff make a number of technical 
points as grounds for a reversal of the judgment, which we have 
censidered end ceom to be without merit. The court did net err 
in refusing plaintiff's motion to dismiss the suit at the close 
ef all the evidence, defendent having interposed a plea of sete 
off. (Practice Act. Chap. 110, 9ec. 48, Cahill's State, 1921). 
The defendant 4id net consent to the motion. No good cause was 
shown for such diemissel, (city of Bast 3 te Louis ve Themass 
102 Ill. 453); and mo abuse of the court's diseretion in the 
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matter appears, (Butler v. Cormeli, 146 Ili. #76). Counsel 
contends that the fact that defendant, a minor, appeared by 
atterney in such errer se verrents ae reversal of the judgment. 
Chile it is true thet he did o@ aprear, his mether afte rwurde 
appesred «os hiz next friend ond filed an affidavit of merits 
end an affidavit of cleim of set-off in his behalf. che could 
preperly do thie witheut any previous apewintment by the court. 
(Chap. 64, Sec, 18, Sahili's Stet. 1Y21). “hile it does not 
appear thet ehe, xe next friend, enterec inte a bend for costs, 
no request of her to file one wac made, and such filing is net 
a juriadictional requirement. (Jllinois Centreh ie Co. ve 
hatimer, 128 Ill. 165; Beltimore & Ohio i» ¥,. No CO. Ve Keak, 
185 Iki. 400). And if there was any ircegulerity it was waived 
by plaintiff pleading to the werite of the claim of seteaff. 
Furthermere, in sur tatute of “smendments and Jeefnile® 
(Cheap. 7, Sec, 6, Cahill's Stet. 1921) it is in part prevideds 
*Judgment shall net be arrested or atayed 

after verdict, nor ehrll sny judgment upen verdict 

or finding by the court, * * be reversed, impaired, 

er in any way effected, by reason af any of the 

following imperfections, omiesions, defects, matters 

or thinge in the procecs, pleadings, preesedings or 

recerds, Aemely: * * 

eighth, For the reavon thet the person in 
whose faver the verdict or judgment is rendered is 
an infent, ond spreared by attorney.® 
The judgment of the Municipal Court is effirmed. 


Av PLIMED. 
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WBe 4 
4 COCK COUNTY. 
JULIA K, BUADICR et al. / } 
ON APPRAL OF SULLA Ks Posi yotok, 
4 Liant. ) 


Pp 


MR. JUSTICE GHIDLEY be SLIVERSD THR OPINICH GF THE COURT. 


On Kay 26, 1921, in an action brought by complainants 
(appellees) against Julia FE. Burdick and others to foreclose a 
trust decd on certain premises, the Cireit Ceurt ef Ceok County 
entered a deeree of aele, finding thet there wes due complainants 
the sum of 211,674.46, alae £500 as rescenable seliciter's fees 
and certain cests, and directing thet, wnless the ssid ameunts 
were paid within 3 days, the premises be sold, eto. On June 2, 
1921, Mra. Burdick filed her sworn petition in ehioh, after 
meking certain allegutiens, she prayed for the vecation ef said 
decree and thet ecomplainante be reqwired te «ceept fram her the 
amount found due them in a priar decree entered by the court in 
gaid cause on Karch 51, 1921. No anewer te said petition seems 
to have been filed, tut on the exme day an affidavit ef 
complainants® seliciter was filed, in which he alleged that 
certain statements in the petition, in refercnes to petitioner's 
conversation with bim on Bay 26, 1921, were not true in certain 
perticulers. He certificate of evidenee being contained in the 
present recerd, the above facts as te said petition and effidavit 
are teken frem the clerk's transeript. On the same dey, June 
2d, the court, after a henring participated in by eounsel for 
the respective parties, entered am order denying the prayer of 


the petition, and on June 17th, on motion of the solicitors 


pean ‘van 
.yreaed wos’ 


grand £690 to asi rer ‘nt’ : yall tie 
ndonmciocasn gush wow awd bet mapas 


e ‘geet ay "Ree ‘abe’ ot parker 
tof nlite A bil oe 





for Mre. Burdick, entered the following orders 

i cisiaceen animes opt Paehaes gy pg ching $6 1921, 
and from the order of the court entered herein on 
June 2, 1921, denying the prayer of the petition, 
filed June 2, 1921, * * and said appeal is hereby 
allowed upen the defendant giving bend in the sum 
ef $5,006 within 2 days from this date, sertificate 
ef evidence in 30O days.” 

@n June 20th, within the time allowed, re. Burdick 
filed her appeal bond in esid Ciraiit Court and the esxme was 
approved. From the bend it appears that her appeal wae only taken 
from said decree of Hay 26, 1922. And an examination of the 
errers sssigned by *=r on *he transcript do net disclose that 
any error is sscigned as to correctnese of the decree. The two 
agsignments are in substence (1) errer of the court in net 
extending the time for her to pay the amount provided fer in the 
decree, and (2) the failure of the court se to de under her 
petition of June 2nd was “an abuse of discretion.* 

On October 14, 1921, efter the couse hed been docketed 
in this apveliate court, the complainants (appellees) filed a 
written motion to dismiss the appeal or to affirm the deere, 
supporting the motien with sugzestione. Counter suggen tions vere 
filed end the metien was reserved to the hearing. 

It ip the rule thet affidavite, reed in connection with 
a motion to set aside a decree and copied inte the record by the 
clerk eannet be considered by a reviewing court where not made « 
part of the recerd by a certificate of evidence. (lenge v. Heyer, 
195 Ill. 420; Bellinger v. Barnes, 223 111. 121, 124.) As before 
stated there ie ne certifieste of evidenee in the present 
transcript. 

It is elses the rule thst no errers will be considered 
by @ reviewing court but such a2 are assigned upon the record. 


(Ditch v. Gennett, 116 Ill. 285, 201.) “e find no assignment of 










‘ wits 8s ‘wil ae aanee oie 
go gheted hevetae frwae att te shee odd 

ay hehe a eest iteg ate to seyatq ech 
ve ! pifesed af Leaqga Dhan Bae oH » OL yf anne | 

A: | . wen ott m2 baad any se ae csankty a ont "neg Serena 

By as: epsthocen ,vdab m + most ig Og mud kee P00, ¢ 

oa | pee nd ana seh, 








‘ apdad gine vow tones tort teeth amnnnge " bao: et mee 
i et oy woken an her »fSCE at yell, to ida 
| sedi? seaforhh tom sabroonese oat 08. ae we Sean Re iB 
i ogf snehak ett te aeead Seek ae oF. Ra. bnagtsne ae rat 
fe eet ee enon at to sesKe (2) parted adv me oa seit 
ea) ui wet Sebiverg fewome ot gen ot sont wh aa 12) 











wat ys Bes oe edly fa 88 sengee bus vorsh a py iy one od 
Soha Som excite Stwee patente és w beyeh tenes ed 
ee) -¥_25NeA) - somsbtvs te tanks bene | « Bb posen _ 
“ase ted RA Sth fag shit ara eeu . q 





ote 


error calling in question the propriety or justness of the said 
decree. It is only urged that the feflure of the court te extend 
the time for Mra. Burdick to pay the amount of the deeree was 
an abuee of the court's diseretion. “e have, however, examined 
the various plendinge end orders in the ense, the prior decree 
mentioned, Mre. Burdiek'’s petition and the affidavits in relation 
te the same, s4 centsined in the clerk's transeript, and have 
also rend the printed briefs and arguments of respective counsel, 
and we are unable to see wherein the court was guilty of any 
abuse of diseretion as contended. The decree sheuld be affirmed 
and it is so ordered, 

AFPITUND » 


Barnes, FP. Jo, and Morrill, Jeo, coreurs 
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JONES JUSTINICH, a . y.A, 646 


Appellec, 
APPEAL ¥ROM 


¥Se MUBICIP AL COURT 
OF CHICAGO, 

WRG. Ke Me SRITH, & 

Appelinnat.§ 


BR. JUSTICE GRIDLEY SELIVUASO THE OPINION OF THE COURT. 


This is an appesi from a judgement, rendered July 12, 
31921, by the Municipal Court of Chiesgze, thet plaintiff recover 
frem ¢efendsnt, Mra. K. . ‘mith, the besxeasion of certain 
premises known as Apartment 2 om the Sré fleer at He. 6442 
Bllis Avenue, Chicage, and thet a writ ef restitution iase 
therefor. The exuse wos commenced om june 3, 1921, by the 
filing of « complaint in forcible dctaimer, and was tried 
before the court without » jury, resulting in the eourt finding 
defendant guilty of unlawfully «ithhelding from plaintiff the 
pessession of the premises and thot the right to such possession 
wee in him. 

Gn February 26, 1920, a written lease of the 
premines wae executed by Lala Miller, "by Re ©. Mussell & Coe, 
Agte.," as lesser, and by defendant, se lessee. The premises 
were deseribed therein ae “Apartment 3 on the dra fleor of 
building known 25 6442 “lilies Avemme in said City ef Chicas, 
to be occupied solely oa @ private dwelling." It ens previded 
that the lessee was to have and te hold the premises "from the 
ist dey ef Hay, 1920, until the Mth dey of April, 1991, end 
from year to year thereafter, until thie lease shell be 
terminated s4 the end of the first or of any subsemient year 
by either party giving te the other not less than sixty {60) 
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deys previous neotier in »riting of auch termination.” On Octaber 
6, 1920, Lala Milier, lesser, ausigned in «riting on the back of 
the lease sll of his interest in the lense ond in the rente 
secured thereby to the plaintiff, John Justinich. On February 
10, 1921, the defendant wan personally eerved vith the following 
written netice by an cupicyeer of the renal estete firm of 
Re Use Mussell & Co.: 

"fo Mire. K. we Smith, Legsees 

You ave hereby notified that the lesse, dated 

February 25, 1920, of the premises known end described 

at follews; ird fleor, 6440 Kilis avenues, betecen 

Lela Biller escigned tae Jenn Justinich as lesser and 

youreelf «e lessee, and your interest therein os 

Lessee, will terminate on the “Oth ef April i921. 

Thie netice is civen pursusnt te the provisien fer ea 

eixty day notice in said lease sonteined and sheli 

met operste as a walver by lessor of eny other provision 

therein contained. 

Dated this Sist dey of Jemery, 1922. 

(Signed) By <. ©. ‘Meee A On, (stened) Jehn Justinich, 

Daly sutheriacd sgent. Lescor.* 

It appears from the bili of exceptions that defendant's 
attorney ebjected to the intreduction of this written notice, 
stating in substence (1) thet it is defective in thet it faile to 
suffisiently dezcribe the proverty set out in the lense or in the 
complaint, merely stating “Srd flecr, 64423 WlLis avenue,” ond net 
stating the city er place, snd (2) that the civing ef such a 
notice to terminate ia the exercine of a power under on option 
given to cither party by the terms ef the lease, and that such 
power must be exereised in writing by the party. er by his agent 
in eriting after having teen duly suthorized in writing by such 
party. The court admitted the netice in evidence. 

It epeeare from the testimony thet “. ©. ‘ussell & Co. 
were the ecutheriged renting sgentse of the opartmont building at 
6442 Wllis avemme, Chicuge end “hanéled* all netices for plaine 
tiff, the owner; that during the month of Jamuary, 1971, plaine 


tiff verbally aetified ©. °. Msnell te terminate a12 leases; 
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that the names appearing on said notice, “John Justinich, Leeser" 
end “4. S,. Russell & Co., Duly antherized gent," were signed by 
® young woman employee under the inutructionw of seid Ne Ce 
Sugssell; that st no time did slaintaff, as lessor, give sny 
autherity in writing t¢ any ome to sign said notice; ami that 
defendant xt the time ef the trial wos otill in possession of 
the premises. 

The two points matic by defendant's counsel on the 
trial are here again presented and sorgued oe grownds fer a 
revergal of the jJnigment. Under the facts disclosed and under 
the law we deem them to be withiont merite 

Ae to the firot paint, while it is true that in the 
notice, after the deveription of the premises ae *ird floor, 
6442 lilies Avenve,* the werd "Shieage*® dees not appear, yet 
mention is mide ef the iesne, the date thereof, the perties 
thereto and defendant's anterest therein as lessee. In the 
leave the particular agreement leased is described as being 


in Chicage. 





199 Til. App. 451, it is decided that a notice te terminate « 
Aease in sufficient if the lessee im properly designated even 
thouch the premises cre not described, We think that the notice 
in outstion, shen revd ip eonnection with the lesne, described 
the premieces with aich cortainty thst defendsnt coulé not be 
wicsled end was sufficient. (04 Gye. 1533.) 

As ta the second peint, counscl relics on the 2nd 
scetion ef our “Frauds and Perjuries” act (4 Jones & Add. State 
P. S1%5, see, 3868) hich reads 24 follows: 

"Heo action shall be brought to charg? any pereon 
upen any contract for the sale of lands, tenements or 
hereditaments or any interest in or eoncerning them, 
for s longer term than one year, unless sueh contrect 
9r 8Ome memorandum ar note thersef shall be in writing, 
ané signed by the party te be charged therewith, or some 


other person thereunto by him lawfully authorized in 
writing, signed »y such party. * * * 
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This statate prevides under whet cireumstances an 
agent's sutherity must te in writing in order to bine his principal, 
nuenely, where it is sought by action to churge the principad upen 
& contract for the «ale of Lands, tenements or hereditaments or any 
interest in or gancerning them, for a longer term than ene yer. 
Suoh is net the cnse here. The question kere is: Ceuld plaine 
siff verballe sutherize his agents, “. “. Wesell & (o., t cign 
and serve on defendant a 60 days' notice of the termination of 
her tensncy? % think he could. In Shite “agle Loundi¥y Go. Ve 
Slewek, 296 21. 240, 245, it is anid: "*shatever a perty may do 
in hia own proper person he may, in genersi, do by om agent 
lawfully appointed and an agent may be apreinted by perel te do 
anything which does not require the execution of « deed for his 
principal. He may he authorized by parcl to make and sign contracts 
in writing, - «ven contracts which are not binding upon his 
principal unless in writing signed by him." in Benton v. -tokew, 
109 Md. 117, there wee a le use undex seal vith the right in either 
party to terminate it at the end of any term “by giving at ieost 
60 days previous notice thereof in writing." As hera, such written 
netics of termination wes given by the lendlerd'» agent in writings 
under his verbal and not his written eutherity, and the ne tice 
was held sufficient. 

Yor the ressone indicated the judgment of the 
Municipal Court is affirmed. 

. ABPIREED» 


Barnes, F. Je, and Morrill, J., soncur. 
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ALBERT H. SPORLEDER, B)2 6 1 A, O 4 O 
\ Appellec, é )f = 
f APPEAL FROM 
Vie \ f ) MUNICIPAL couRT 
s Pd 
% 3 oF CHICAGO, 
JOSEPH ARENSON, , 
Appellant. 


BR. JUSTICH GRIDLEY DELIVZR®D THE GPINION OF THR COURT. 


On Farch 3C, 1921, plaintiff, the indereee and holder 
of a promissery nete, consed a judgment by cenfession to be 
entered on it in the Municipsl Court ef Chicsge against the 
defendant, the maker, for $1025.38. ‘The note i¢ dated Jamary 
27, 1921, and by its terms the defendant, signing his name as 
"Jee Arenson,” promised to pay ts the order of Nabert ae 
Pottinger, 60 daye after date, the sum of §1000, for value 
received, with interest at 7% per annum after maturity. Above 
defendant's signature was a cisuse authorizing any attorney of 
any court ef recerd to appear for defendant, at any time after 
maturity, and confess judgment for such ameunt as might appear 
unpaid thereon, together with essts and 925 attorney's fees. 
Qn the back of the note apsesrs the signature of the payee, 
Robert A. Pottinger, and above this signature ere some printed 
words of cuaranty, but no words Limiting or qualifying the 
effect of that signature as an indo reement. Subsequentiy, the 
judgment wae opens end defendant given leave to file an 
affidavit of defense, the judgment in the meuntime te stand 
as security. Gn July 25, 1921, the cause wae tried before the 
court without a jury, resulting in the court finding that at 
the date of the rendition of the judgment by confession there 
was due from the icfendent te the plaintiff the said sum of 
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$1025.53, and entering judgment that said judgment by confession 
stand confirmed ae of the date of its rendition. Defendant 
aprealed. 
On the trinl plaintiff offered the note in evidence 
and rested. The defendant did not dispute the facts that defendant 
had signed the note as maksr wnd had delivered it to the payee, 
Pottinger; that Pottinger's signature was on the back of the note; 
or that at the time judgment wae confessed plaintiff was the 
holder of the note for value. 
The defense in substanes was, and the point is here 
again urged, that the printed words above the payee's signature 
on the back of the nete negatived the effect of thot signatre 
as an indorsement te pars title upon delivery to the plaintiff. 
There is no merit in the voint. In sections 30 and 31 of the 
Negotiable Instruments Act of thir Gtate, in force July 1, 1907 
(Cahill's Stat. 1921, Chap. 98, eees. SC snd $1) it ia provided: 
*An instrument is negotiated when it is transferred 
from one person to another in such manner as te constitute 
the transferee the heoider thereof; if payable to bearer, 
4% is negotiated by delivery; if peyable to order, it ia 
negotiated by the indersement of the holder, completed 
by delivery." 

*’he indersement must be written on the instrument 
itself or upon a paper attached thereto. The signature 
of the inderser, without additional words, ia a 
eufficient indorsement and the additien ef words of 
asGignment or of guaranty shall not negative the 
additional effect of the signatre au sn indorsement 
unless otherwise expressly stated." 


The judgment is affirmed. 


APPIRMED, 


Barnes, F. J., and Morrill, J... concur. 
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HELEN PeiwouLis, Sy ae fs 
wun, 2961.4. 646 
} ef , #4 0 A wis Ss 
} § APPRAL FROM 
VBo Le 
a MUNICIPAL COURT 
ih 
TOM SARANTOPOULOS, EB. FRANK, £ OF CHICAGO. 
GUST SARANTOPOULOS, CARRY f 
WALSH and MORRIS ROSE, doing  } 
business s6 3. FRANK & CO., ) 
) 


Appellanta. 
MR. JUSTICE GHIDLSY DULIVERSD Tit! OPINION OF THS COURT. 


Thies is an appeal by cefendents from « judgment 
rendered against them on April 28, 1021, by the Kunicipal 
Caurt of Chienge, upen « directed verdict in faver of vlain- 
tiff in a fercible detmimer action wherein plaintiff sought 
te recover the possession of certain premises in Chicape 
deseribed in the complaint a6 the *stere, basement and 
second flsor of premises located at 910 vest Randolph atreet.* 
The verdict, 29 direeted sfter a trial upon the merits, wes 
that defendants were guilty of unlawfully withholding the 
poszession of the premises from plaintiff and thet the right 
to the possession thereof was in her, and the judgment which 
feoliewed wae in the usunl form. 

On Jamuary 1, 1926, plaintiff by written instrument 
leceed the premises to Tom Sarantopouloe from thet date te 
April 30, 1922, at a monthly rental of $206 for the first four 
months of the term and thereafter ct $225 per month, to be 
occupied for a “commission business, mdse and fruit." The 
lessee took possession «t the commencement ef the term. In 
the fourth clause of the lease he covenanted that he would 
not subelet the premises, er any part thereof, or assign the 
lease without the written consent of the lessor being firat 


had. Plaintiff claimed on the triel thet the lessee violated 
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this covenant by ascigning the lease to other parties without 
her written consent. The evidence disclosed thet about 
March 1, 1921, Tom darantopoules turned over the lesse tea 
his broathcr, Guat. Ssrantepeulos, and te &. Frank, Carry 
Welsh and Horris Rese, duing business ov “2. Frank & “Oo, 
and that they then went inte possession of, and thereafter 
eondueted « bisiness in, the premises. On Nareh Sth, plaine 
tiff caused a written notice, addressed to Tom Sarentopoules 
at 910 #. Randolph street, Ghicage, to be served by her 
husband, George Psimoulis, upon Carry Yaleh personally, whe 
was then in the premises and aprurently in charge thereof, 
In this notice attention wan directed ta said fourth clause 
of the lease and to the fact thet aadd lessee had breached 
that covenant, and above plaintiff's signature te the notice 
it was steted thst she head “elected to determine your leases 
and you are notified te quit and deliver up possession,® ete. 
to her “within ten days of this dete." The notice on ite 
face was dated *this 7th day of Murch, Ae >. 19213." On March 
23rd plaintiff emesd » written notice to be served by her 
eaid fusband upen Gust Carantepeules, “. Frank, Carry Waiah 
and Borris Rese, persehally, in which she demanded the 
immediate possession of the premises (describing them), and 
on March 26th she commenced the present action. 

it further appears from the evidence that on 
Mareh 3rd the defendants, other than Tem Serantepoules, coused 
se check for $225, signed by Carry Yalsh and Gust Sarantepeules 
and drawn on e bank im which they hed funds, to be sent in a 
regintered letter addressed to plaintiff, in payment of the 
rent ef the premises for the month of March, 1921, which 
check, though never sceazhed by plaintiff, has not been 


reesived back by said defendants, and thet George Saimouliss 
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husband of plaintiff, at oll timer acted ae her agent in 
drafting leases, sellecting the monthly rents and maneging the 
property. according to the testimony of Carry ‘nlsh and other 
ef defendants' witnesses George Peimoulis visited the premises 
on Mereh 4th, sew the sicn “%, Frank 4 Co.", inquired what it 
meant and also etatec thet his wife had received said check 

of $225 by registered letter; that he was informed that anid 
defendants, other than Tom Gsrantopoules, had taken ever the 
latter's lease, and that thereupon Feimoulis stated that he 
had no objection to them as tenants, as it made no difference 
to his whe ther they or Tom paid the rent as long ss he received 
it by the 5th of eoch month; thet Psimoulis thereafter saw one 
or more of said defendants every day until Barch 2iré, when 

he served aeid demand notice upon them; and that seid netice 
wae the first intimation they had received thet the possession 
ef the premises by them was not acceptable to plaintiff. 
Paimoulis denied making the statement on Moreh 4th, or at any 
ether time, to the effect, as testified by defendants, that he 
consented te the trenafer of the lease to defendants and their 
being in possession and vaying the rent in the future. 

It is contended by counsel for defendants that the 
judgment should be reversed because the lessee, Tom jarantopoules, 
was not given 10 daye previeus notice of the termination of the 
tenancy, ss required by section 9 of the Landlord and Tenunt Act. 
The argument is, 26 we understand it, thet said nvtice was dated 
en “Mareh 7th® and said lessee wos notified ta quit and deliver 
UP Peenension “within ten dsayo trom this date,“ that the netice 
was mot actually served until Koreh @th, and therefore only nine 
deys notice wes setually given. There is no merit in the 
eontention. The lessee was given more then ten days netice; the 


action was not commenced until Karech 26th. 
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It is further contended that under the conflicting 
evidence, as to whether the clause in the lease sgninet any 
assignment without the lessor's written consent had been 
waived, the trial court erred in directing a verdict for the 
Plaintiff at the clese ef all the evidence. “e are of the 
epinien, after a consideration of the evidence, that the ecnuse 
should have besn possed upon by a jury under appropriate 
instructions and that the court was net warranted in directing 
the jury to return # verdict in favor of plaintiff. It is the 
law of this state that a clouse in w lease thet the same ahall 
not be assigned without the «ritten assent of the lesser is fer 
the benefit of the lesner only, that such am assignment other- 
wise made is not absedlutely void, but veldable only at the 
option of the lesser or his representative, and may be waived; 
and thet any act dene by the iendiord, or by his duly av therized 
agent, knowing of such caune or forfeiture by the tenant, 
affirming the existenee of the lense and reengnising such 
assignee as hia tenant, is a waiver of such forfeiture. 
(Webster ve. Nichols, 104 11. 160; Krygoman v._Stomatakog, 
175 Ill. App. 583, 086.) 

fhe judgment of the Municipal Court ie reversed 
and the cause remanded. 

REVERSSD ABD REMANDUD. 


Barnes, ?. Je, 2fd Morrill, J., concur. 
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G¥ CHICAGO, 


MR. JUSTICES GREDLEY DELIVURED THE OPINION OF THE COURT. 


On Aagust 10, 1921, in the shove entitled exuse, an 
order was entered in the Municipal Court of Cniesge striking 
from the files on the ground of its ineufficiency defendant's 
amended affidavit of merits to plaintiff's statement of claim, 
and entering judgment against defendant by default for want of 
an affidavit of merita or defense in the sum of $1,128.10, the 
amount claimed by plaintiff. 
this appeal is whether said affidavit stetes such a goed and 


The sole question involved in 


sufficient defense te plaintiff's claim as werrents a triad 


on the merits. Fisintiff hee not appeared and filed eny brief 
and argument in this appellate courte 


The action, which is ene of the firet clase in 


eentract, was commenced on Vay 25, 1922. 


From plaintiff's 


statement it aplearse that ite claim is fer BDelance due on 


account ef certein merchondise er chemical compounds, cnlled 


*"Suteifot,"® seld and delivered to defendant at ite request 


on the dates epebified in Bxhibit A, attached te plaintiff's 


statement and made a part thereof, smeunting to $1054.60, 


and accrued interest from December 15, 191°. 


discloses various deliveries of the merchandise from October 


Gedd Exhibit A 
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ll, 1918, te December 15, 1919 to defendont and various payments 
wede by defendant and the balanee, to which is added the wum of 
$73.50 for interest. Accompanying the etatement of claim is the 
affidavit of plaintiff's agent that the total sum due and unpaid 
is $1128.10, 

Defendant entered its appevranee and demanded a jury 
trial, and, on Jume 16, 1921, filed its affidavit of merits by 
ite president, Walter K. Searle, which <ffidevit was by order of 
court stricken from the files om July Lith, and defendant given 
leave to file an amended «ffidavit of merite, which it subsementiy 
éid by ite president. 

In the amended affidavit af merits defendant admits 
the purchase of the “suteNet® et the various dates mentioned, but 
avers that plaintiff's stetement of claim dees not BHO show 
returns of certain of the merehandise te plaintiff fer which 
defendent should have received credit. It is tuen averred in sube 
stance that on or about Cctober 1, 1016, defendant entered inte a 
contract with plaintiff te «ct «9 the exclusive sales agent and 
distribator of “iutelet* throughout the United states for 56 
years, under the terms of which defendant uncerteck to advertise 
and develap seles «t ite expense, while plaintiff on its part 
agreed to deliver said merchandise of uniform grade and quality to 
fill orders obtained by defendant; that defendent expended large 
fume in advertieine, hiring saleawmen, etec., in the promotion of 
pales, sand ss a result thereof and by ite efforte « national 
distrimtien was effected and orders obtaine’ within three months 
te an amount execedang $4#,v00; thet by the substitution of 
inferior materials plaintiff delivered a large supply of the 
merchandise ef inferior quelity ond defendent received complaints, 
and many "repeat orders*® were cancelled by its customers and many 


shipments refused because the quality of the merchandise was not 
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of the same grade aa thet first furnished; that plaintiff finally 
admitted thet it hea made substitution of inferior materials 
and replaced « portion of the merchandise ao returned; that by 
reason of auch substitutions and replacements defendants expenses 
were ineressed by reepacking, lossef pocknges, labels, ete. 
and 2500 boxes of the merchandise were returned by purchasers 
upen which defendent suffered damages te the extent of $8145, of 
which $366 wees in the merchandise, 7150 in lose on boxes, labels, 
labor, ete., $225 in cemmissions and $86 in freight and ceartage; 
that ¢efendant also lest profits in an unliquidated smount on 
sales developed through the expenditure of 84864 for advertising 
and selesmen's sslaries, $2767; thot difverenses of opinion sa 
to the running of the business and as te defendant's claims 
resulting from said substitution of inferier materials arese 
end remained unsettled on June 15, 1920; that on thet date plisine 
tiff clsimed on indebtedness to it from defencant eof apvroximeately 
$1000 and demanded payment thereof, while defendant claimed an 
indebtedness frem plaintiff in excess of said uum, for the reasonge 
above stated; that defendant surrendered ite wrid contract with 
plaintiff in adjustment of all claims end settlement of all 
controversies srising between the parties on account of the Pocts 
ag ebove set forth, and on June 28, 1920, the perties entered 
into a eritten agreement of the mutual release and discharge of 
ell contracts between them and “ebligstions thereunder;" (this 
agreement is set forth in full) end thet by renson of the fore- 
going defendant is net indebted to“plaintiff in «any sum. 

ve ate of the opinion thet defendant's amended 
effidevit of merits shovld not have been stricken from the 
files, or the judgment entered without oa hesring on the 
merits. The affidavit etetes « good defense by way of 


recoupment te the extent of «t least $615. It slse states 
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thai the contract mode between the partiee on or about Octeber 
1, 1916, and under which the contreveries arose oy outlined, 
was surrendered by defemiant, and that the parties entered inte 
@ written agreement of mitual release and dischorge of ell 
contracts between them end “obligetions therennder." Whether 
said written relesse, of iteeif, can be construed aa wo relense 
of the claim ened on, wider the facts nlieged, is quesctionsble, 
yet such evidently is defendant's view and the release in 
Pleaded and notice given of that defense, end ouch facts may be 
disclesed upon the trial os to warrant the conrt in odmittineg 
extrinsic evidence to shew the surreanding sircumstances and 
the nature of the trenssctions to which it woe intended te 
apply. (34 Gye. 1676; Biller ve. Ligyd, 191 11. App. 236.) 
Hewever this mey be, defendant should be allewed the opperdunity 
ef proving, if it ean, its right of recoupment as slleged,. 

fhe judgment of the Municipal Court is reversed 
amd the cuuse remanded fer a trial upon the merite. 

REVERSED ABD REMANDED. 


Bernes, P. J., and Morrill, J., concur. 
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MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE count, 


Defendant by this appeal seeka to reverse a judgment 
for $90 rendered against it by the Wunicipal Court of Chienge 
on Mareh 15, 1921, after « trial before the court without a 
jury, resulting in the court finding the isewes agadnet 
defendent and saasessing plaintiff's damages at endd sume 

The section wes commenced on Karch 7, 1922, by the 
filing of a statement of claim, accompanied by an affidavit of 
Claim svorn to by plaintiff's agent. In the statement it ie 
alleged that defendant is indebted to plaintiff in the sum of 
$90 fer composition work done and furnished by plaintiff te 
defendant at its request, and thet sadd ameunt ia the usunl and 
custemery charges for the work at the time when done. The 
traneeript ef the record discleses thet «= summone wee Leoed on 
Karch 7th returnable before anid court ot 9.40 aegm,. on March 
Sth following; that sccording to the return of the bailiff 
on the back of the writ the defendant wes served on Burch 8th 
by delivering « copy of the writ, statement of claim and 
affidavit attached, t¢ Leols Lillard, egent of defendant 
cerporation, in the City of Chicago, and at the seme time 
informing her of the contents ef the papers, and that the 
president, etc., or any other agent, of defendent was not feund 
in said city; th<t the porties appeared en March 15th; and thet 
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On thet day the couse came on for trisl in reguler course without 
a jury, and evidence was heard, and the finding and judgment as 
eabeve mentioned was entered. “hat transpired on the trial is not 
Gisclosed by the bill of exceptions. It dees net appear thet 
defendent, before a trial on the sierits woe had, in any manner 
questioned the validity of the service on it er the jurisdiction 
ef the court to try the couse. The bill of exceptions only 
discloses thet on March 29th the respective parties appeared hy 
attorneys, thet defendant meved to veente the judgment, supporting 
ite motion by written suggestions, and thet the ceurt denied the 
metion. This appeal followed. The suggestions were not supported 
by any affidavit es to the truth of any of the facts therein 
alleged. They were to the effect that Leela billiard, to whos the 
writ and other papers were delivered, wis not on agent of defende 
ant but only a stenographer; thet the vtetement of claim did net 
sufficiently state a cause of ectinn; and thet the effidevit 
thereto was defective in that the affient failed te sllege thst 
he hed kmowledge of the facts stated in the statement ef claim, 
aa required by 2ule 16 of the Nunicipal Court. Inasmuch as the 
record discloses that the ease is one of the feurth elass and 
thet both parties e®veered end thet a trial was had on the merits, 
all these defects, if any there were, were cured by such apoerre 
ance and trial er by the finding «nd judgement. (Bix v. Feople, 
106 111. 425, 429; Clinton Co. v. Stiles, 197 Ill, App. B05; 
Bunt v. Keating, 201 I11. App. 587.) ‘There is no merit in the 
appeal end the judgeent ie effirmed. 

AVWIAMED o 





Barnes, Fe Je, ani Morrill, Je, concurs 
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MR. JUSTICE MORAILL DALIVERNY Phe OPINION OF THE coURT. 


COCK COUNTY. 





Apvellants, whe were defendants in the ecomrt below, 
have appealed from a judgment ef the Cirmit Court of Cook 
County awarding demeges to the amount of $76 te plaintiff 
for personal injuries eustsined by ite intestate, causing her 
death, as the result of an accident alleged to have been due 
te the negligence of defendants’ employee in operating an 
sutemebile belenging to them. 

The socident occurred at the intersection ef 
Thirty-fifth and State streets, Chicsge, at sbovt 5 FP. He, 
September 10, 1913. Beth ef these streets are busy thoreugh- 
fares, having double strect car tracks on them. Plaintiff's 
intestate, whe wes about seven years old, while cresving from 
the west to the east side ef State street on the north crosewnik 
of Thirty-fifth street, wac struck by defendants’ automobile 
just before she reached the ecaat curb of State street. The 
injuries recoives resulted in her death tee deys ister. In 
Crossing the street she had passed in front ef » southbound 
atreet car on Stete street, which hed stepped «t the street 
intersection, thereby gemmitting her paseage in eafety over 
the went half ef the street. OS«fendante' eutomebile was 
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traveling nerth on the east side of State street. “everel 
witnesses testified that its speed was about twenty milena an 
hour, which wan net slackened av it opproached the street 
intersection. The antomobile same inte the vidw of the two 
emapenions of the intestate when it was about ferty or fifty 

feet seuth of Thirty-fifth street after it hed passed e northbound 
Csr on State street. It passed this car on the right hand side. 
Just prfior te that time the car t# some extent prevented persone 
Standing in the middle ef the atreet intersection from seeing 

the au temobile,. 

Counsel for appeliantsde net sontend that the driver 
of the cur was free from negligence, but seek a reveresal upon 
the ground that the negligent conduct of plaintiff's intestate 
sontrituted to the accident. This was a question for the jury 
to decide, and the verdict was not contrary te the manifest 
weight of the evidence. tack v. fast St. Louie & ouburban 
By. Cee, 245 Ill. 306; Fonner ve itematpkoa, 155 lil. App. 
147. The jury wae Justified in believing that defendants’ 
driver should have observed plaintiff's intestate on the crosse 
welk and thet the proximate couse of the accident was the 
negligence of the driver. The accident onuld have been ayoided 
by the exercise of ordinary ¢are on his pert. 

It is alse urged that the emrt comm t ted reve rsible 
error in net striking eut a etetement of one of plaintiff's 
witnesses to the effect that the driver just after the eccident 
said, in sabstanse, thet he wes in a lwrry at the time of the 
aceident. Gueh a declerotion may fairly be regarded os part 
of the reg geatze, Quincy He. i. & So Sos Ve Gruse, 137 Til. 
264; Maren Ge & 1. Co. v. Howell, 217 id. 190. se find no 


reversible errar in this er ether rulings of the trisl court 
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It is also claimed by appelisnte thet the demages 
were so excessive os te indicate that the jury wee influenced 
by sympathy, passion or prejudice. it has been held repeatedly 
that in case of « death of a person of tender years and unformed 
habits, the question of damages is left entirely to the dis- 
eretion of the jury and that no verdict in such a case within 
the statutory limits cen be held excessive by a reviewing court. 
Chicago City Nya. Co. ve Reddisk, 139 Ill. spp. 160; Same ve 


Btrong, 129 id. S13; Gwan v. Bouton Store, 191 id. G4. These 
and many other decisions of similar import prevent a reversal 


in thie case on account of excessive damages, there being no 
claim that the jurers were influenced by improper instructions 
or by inflammatery aptwaie to their sympsthies, passions or 
prejudices. 
The judgment ex the Circuit Court is affirmed, 
APFIRMED,. 


Barnes, Pe P and Gridley, Joe GOnecUrY o 
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WR. JUSTICE MORRILL DELIVERED THE OPINSTOX uF THE coURr, 


This is an appeal from a desree of the Cirevit court 
ef Cook County entered July 15, 1921, aoproving the report of the 
master in chancery to whom the case had been referred ant granting 
@ permanent injunction restraining defendants, who are aypellants 
here, from interfering with the Installation upon the premises at 
625-636 South Miehigan avenue of the appliances, consisting of 
Wires, conduits, switches and meters necessary te enable cone 
Plainant to obtain electric current from the Commonwealth Edison 
Company, This injunction was substantially the only relief prayed 
by the bill. 

The record shows that for some eight years prior to 
the filing of the bill complainant had been in the possession, under 
Leases from the former owner, of a considerable portion ef the first 
and second fleors and base@xent of the building known es No. 626-630 
Bouth Michigan averme, These leases were for terms expiring April 










$0, 1922. During the summer of 1919 defendant Blum's, Inc., pur+ 
1ased the building and on Hay 20, 1919, executed a lease io come 

> ainant for the part of the building then occupied by complainant 
and some additional space on the second fleor for a term of ten 

i beginning Eay 1, 1922. Both complainant and defendant Llum’s, 
tn e, S¥e engaged in the business ef selling ladies' wearing ap« 

at retail. Defendant Blum owne @ controlling interest in 

L m‘s, Inc., and alsac owns the Vorue Shep, whieh is engaged in 
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the same line of business, bilum's, Inc., ant the Vogue Shop are 
lecated in the Congress Hotel building, #hich is abeut one bieck 
distant from the building in question. All three of these concerns 
are business coupetitors. 

The premises occupied by complainant were equipped with 
eleetric light fixturea, and until Geteber, 1920, the elestrie 
gurrent required by complainant was furnished by the Commonwealth 
Bdison Gompany, «& publie service corporation, by means of wires 
and conduits lecated in parte of the basemant used jointly by the 
tenants of the building and through « meter located on the north 
Wall of the basement. Complainant paid the Commonwealth Sdison 
Company for ite electric current from time to time ag bille were 
rendered, This arrangement had existed continuously during come 
Plainant's cceupency of the prewises with the full knewledge and 
appreval of defendants. 

In May, 1920, defendants established in the building 
work rooms and offices for their business weich was conducted in 
the Congress Hetel tuiliding in competition with complainant and 
used for that purpose 25,006 square ‘set of souce, which could have 
been lighted by electricity furnished by the Commonwealth Zdison 
Company in the same manner av sueh current was supplied to other 
eceupants of the building. Instead of saéopting this plan defend- 
ant Blum's, inc., decided te remove the various switches and meters 
used by the other tenants, including complainant, and to install 
Similar appliances upon its own premises with a view to selling at 
retail to its tenants the slectric current obtained from the 
Commonwealth fdison Gempany upon a wholesale basis, Thies plan was 
madé known to complainant by « letter from Blum's, Inc., dated June 
A, 1920, which notified complainant that the proposed arrangenent 
had been completed with the Commonveslth Edison Company. Compiainant 
replied te this letter and stated explicitly that complainant was 








ote ‘gests asia pat ing ‘yank vtec tapntaud 9 
; aeotd ane tose at it Bete saath shud “katoi eeorprod ead ad 
e errsonoe oaaste ts eet Sik nen ttanaey ah gatnciot ae a 
| dike Seqalape oiew hata eso 7 bee qe ; aeetewre ost as 
_ aintonte exit LE tadoteo SEan Sapo oor? byt 

i. — bkeemmotenit aed od hekotesss sew thamtasqnan eh bortmpion 
Me shail ids wes i ef stoemcentes ookrne dumped sl ee on 





PE ERD RN MERE Ihge Or MMaR Vis Ce yr poe oa 





net interested in the propesition ead did net wish to contract with 
@aid defendant for aleetrie light service and expreavly dirveting 
that the meter and wiring used by cemplisinant be allowed te remain 
intact and that none of complainant's wiring be attiuched te defende 
ant‘'e meter. Thereafter, in the fall of 1920, defendants, sithout 
the knowledge or consent of complainant and regardiees of the late 
ter's objection to the plan, resoved sompluinant's meter and ewiteh 
ami cut the wiring and conduits used by conplainant a5 that it 

could ne longer receive slectric currant direset from the Comonweabth 
Edigen Company. As @ Yesult of this arrangement the Lighting rates 
paid by complainent were increased somewhat and Blum's, Inc., was 
placed in abeclute contre] ef the switches and meters through which 
@leetrie light was furnished to complainant. Gomplainant in a letter 
dated Kovesber 17, 1926, protested aguinet this arrangement, requested 
that the former system cf wiring and lighting be restored ond stated 
that complainant hed no intention of purchasing electric current from 
weid defendant. There wes some further carrempondenre unen the 
subject which 14 ie unnecessary te siate im detail, 

The leases te complainant contained «a srevieion to the 
effect that the lesser msy enter the devised premises at s11 tines 
"for the purpose of making such repaire and alterations therein as 
the lessor may deem neceasary for the safety, preservation or ime 
provement of said presiisesa or said building or appumtenances there-« 
of," On the back ef the lease certain rules and regulations were 
printed, which, by the terms of the inetrument, were made a part 
thereof, The particular rule which La alleged te be applicable te 
the present eituation provides that the tenent shall not, rithout 
the lessor's written consent, us¢ anything except electricity fer 
power andi clectricity or gas for illuminating purposes, “and that 
only from euch company or companies ag lescor may have contracted 
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with te furnish such service.” Defendants rely upon these provisions 
to justify their action. they urge in aupvort ef their contention 
that in construing words and phrases contained in an inatrusent, 
effect mast be given to their plain am! ordinary meaning, but fail 

te show that thie well estahlis ed proposition has been tlelated in 
any respect by the decree invelved herein, Defendants alas cite the 
fenilisr maxim thet “He who seeks aquity must de equity,” and argue 
that it would be inequitable to compel defendants to ineur the ex- 
pense ef restcring the former slectrie wiring system without any 
benefit being derived therefrom by complainant. The record does 

not disclose any inequitable conduct on the part of complainant, 

a6 that the maxim has no application te the present case, I+ can 
not be agsuned that the rentoration of the electirie wiring, centulte, 
switches and neter would be without benefit te eenpliainant, in view 
eof the feet shewn by the record that cospluinant's expenses for elec- 
trie lighting have been increased under defentant's plan, Complain- 
ant is justified in objecting to a pian under which an active busi« 
nees competiter is given practical centrol of ite slectric light and 
power, it appearing from the record that the switehboard wontrolling 
the ¢leoetrie current used by complainant is leented in a part ef the 
buildfng to whieh eeeplainant has no access and over which it oan 
ezerciae ne authority whatever, 

Beth the master's repert and the degree found that 
complainant is entitled to enjoy the premises demised to it during 
the term ef the leases as the premises were when complainant took 
possersion thereof, including the means ani method of obtaining 
eleotric current as they «xisted at that time, and thet complainent 
Was entitled te purchase ite eleetric current from the Commonwealth 
Bdisen Company, there being nothing to the contrary expressed in 
seid leases, shich constituted the enly contract between the parties, 
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fhe changes made by defendants in the oleetrie lighting arrangements 
of the premises occupied by complainant cannot be considered either 
ae a repair or an alteration for the safety, preservation oy ime 
provement thereof, Lt was alse found by the deeres that defendant 
Blun's, Inc., had no charter power to sell electricity, having been 
fucorperated for the sole purpose of “merehandiaing in ladies! ape 
parel," which did met give it the right to deal in slLeetricity. 
This finding is dmsesaterial, for the reasen that there is no contract 
between sosplainant and defendant Hlium'a, ilnc., providing fer the 
furnishing of cleetrie current by said defendant te couplainant. 
It is therefore unnecessary to diseugs the validity of such a con- 
tract. 

The decres of the Circuit oomrt is fully suetained 
by the law and the evidence and is therefore affimned. 

AFFIRMED. 


Barnes, FP. J., and Gridley, J., concur. 
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OF CHICAGS, 


Appellant f 


BR, JUSTICE MORRILL DELIVERED THE GPINIGN OF THA CoUnT, 


ApoeLlee, whe wae plaintiff below, recovered a Judgment 
in the Municival court of Chicage for 5195 sgnincst defendant, whe 
epersted a hotel amt reoming house containing fiftyeivoe rooms at 
166 Eugenie street, Chicags. The claim wae for the value of certsin 
Weering epparel alleged te huve been stolen June 80, lv2l, from a 
reow rented by plaintiff from defendant. 

Plaintiff rented the room in question May 18, 1931, 
paying $7 a week therefor, At that time he was assured by the 
lendlerd that there was no gecasion to fear any loss by robvilery 
and that the landlord and his wife operated the place and everything 
would be all right. Plaintiff oceupied the room until Jume 26, 1921, 
On that ¢ate he found upon returning to his room that it had been 
thoreughly rangacked and his clothing stolen. He reperted the fact 
to the landlord, whe stated, im substance, that he and his wife had 
‘bean absent during the aniire afternoen, leaving employees in charge 
ef the rotel, and that a mumber of thefts had been comultted. He 
stated that a colored man and his wife in the exploy of the landlord 
were pulity of these acts. Plaintiff's testimony as to these ade 
missions of the landlord was correberated by another witness. 

fhe liability of defendant is denied upen the ground 
that plaintiff wes a roomer and defendant a ledging house keeper 
and thet the relation between them wae not that of a guest and an 


innkeeper; that a lodging house keeper ia under ne duty to care for 












NED, fh S Soh ns 
Sm wens Tm ‘Koa KAs88 A Aeon 
EEO. 


NG a) CBO i ike Wee as 


TRGE ght wx wok teaag mre eT | one haben, ba a! 
adh vd koxsene wow ot qakt tat tA i onndt vee ao 


















| , 2k2 Ok OR eal shite eure, gabe potqosion iuemors ” ty «f 
aut der 32 dott mows abst oe waderubon wege 2 7 
gant ads peeuomet oF angie prlddois ahd ine be La se ‘ 
had elie eld bus od todd yoonededwa at sbatate ‘orto gine 
egrady ot aseytiqun gaitves.. enonted he wa kine ott x uh 4 

al haddiongs need Dal witedd 2a xodmnm * dnd hea tade 
Pind brns ile ta gu dqune, was at athe abi be x beeen, ah 
“he ound? 09 om yROuiaued OT UAEAREAST uton 
Renn reseed ese caf ketuxedorcen eam | wp itewed ate | 
ivory a} mogu Setosh @f sogbow ted te wenttenat oat 
aquest onwed gutpbos & ashen eme Soca ta ont @ te m 
mn tee Siren @ Ro dade don gene weit? aeowded: aorsaten 
 4eh seme oF “deh an cHdRe Bb commeat onused gabsbat oe Sankt 5 


the property of @ rooner left iu the reem during his absence, 
Giting Glifiem v. Stafford, 145 T11, App. 247; Vigeant v. Nelson, 
240 14. 6443 Gray v. Drexe) Arma Hotel, 144 td., 604, The conten 
tion that piaintii? vas a mere roomer is bused upon the fact that 
he had contracted fer an indefinite etay at a Pixed price per 
week, thereby establishing his status as that of a roomer instead 
of a guest, The cases sited by spoellant sustain the proposi~- 
tion for whieh he contends, but Later Seeictionp have established a 
aifferent rule. The law applicable to such 2 ease was fully dise 
cussed in Grous v. Saratoga Surovenn Hotel & f. fo., 176 TLl. App. 
160, and the rule ag established in Clifford v. Stafford, supra, 
waa repudinted, the curt kelding that « weekly rate and a lengthy 
stay at m hotel doves not take avay from a person the statue of a 
hotel guest, siting Hangeck v. Hand, 94. ¥. 2, ond Hoon v. 
Marian, 147 Li. App. 385. 

Plaintiff had no centract with his landlord indicating 
a permanent residence at the hotel. te had net become a boarder 
and lest his sianding as a guest. Ne wes not prevented by any cone 
tract obligation from degsriing wt hie pleagure an taking wo his 
residence elsewhere, Defendant was clearly nesiigent in leaving 
the establishment under the charges of irresponsible help, with 
whem he had but slight acquaintance. He did not @xercisas the 
ordinary care required for the protection of plaintiff's property. 
fhe judement of the Municipal ceurt is not centrary to the manifest 
weight of the evidence or against the law applicable te the case, 

The judgment of the Municipal court is affirmed. 

AF PI RED. 


Barnes, P. J,, and Gridley, J,, concur. 
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MR. JUSTICH BORAZLL UXLIVKAED THE OPINION OF THE COURT. 


This is an appeal from an interlecutery order of 
the Superior Court of Gook County entered Mayl6, 1022, overe 
ruling the motion of <efendant, who is appellant here, to 
dissolve a preliminary injunction granted Bay %, 1922, upon 
the bill ef complaint which had been filed on the preceding 
day. 

The bi21 prays for an accounting between the parties 
as to their tranesctions under « certain controct between them 
dated Februsry 25, 1921, which constituted the basie ef the 
controversy and fer other relief incidental thereto. This 
contract, in substance, provided thxt complainant should assign 
to defendant certain of its accounts frem reputable debtore 
fer which defendant arreed te pay a sum @qual to eighty per 
cent of the face amount thereof but not excveding $150,000, 
and that the complainant chall act es defendant's agent in 
eOliecting the eccounts, transferring ali remittances to 
defendant in their crigineal ferm. Complainant gucranteed 
the payment ef the accounts ot maturity, and in osase of 
fsilure of the debter te pay the full amount, thet it would 
pay such amount to defendant, who would thereupon reassign 
the account te compleinant. The centract further previded 
that defendant should be entitled te compensation for certain 
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services te be performed by him therein specified. The provision 
defining these services required defendant te place his collection 
department at the disposal of complainant, te have his auditors 
examine complainant's books and accounts every sixty days and 
report the result of such exeminetien with instructions to 
complainant as te the best method ef keeping beoks, records and 
acocounte; thet defendant should pay the expense of such audite, 
place his credit department «at the disposal of complainent, pay- 
ing fer ali eredit investigations ef accounts purchaced or 
offered fer purchase under the contract; that complainant chould 
have the right to consult defendant's counsel fer advice and 
legal opinions as te any of its contracts; thet defendant should 
obtain and have on hand sufficient furde te make prompt payment 
te complainant for all appreved accounts and supply 211 forme 
and stationery proper for the sale and assignment ef accounts 
under the contract. The contract then previded that for these 
services defendant should be paid a sum equivalent to five per 
cent of the face amount of accounts assigned for the period of 
sixty days or any fraction thereof, and theresfter a sum equivalent 
to two and one-half per cent for each thirty deys or fraction 
thereof that eaid accounts remained unpaid; thet defendant sheuld 
have the right to examine the books and records of complainant 
relating te its sceounts and thet when defendant had been repaid 
the amount of its sdvancea and the amounte due it fer services 
as specified in the contract, and all disbursements made or 
liabilities incurred for exchenge or far atterney's fees or other 
expenses, he shall reassign to complainant 211 accounte then 
unceliected, 

It will net be necessary to set ferth the allegations 
ef the bill of complaint in grent detail, as the merits of the 


ease are not before us under the present appeal. The bili 
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alleged in substance the making of the contrect above mentioned, 
setting forth the terms thereof, and charged that the amounts 
advanced by defendant to complainant constituted loans secured 

by the accounts sesigned, but that in order to conceal the fact 
that these leans were made in pursuance of an unlewful, serrupt 
and usurious sgreement, it wes provided in the agreement that 
defendant wes to receive compenation for pretended services, 2: 
above stated, to be rendered by him, while cz a matter of fact 
ali of the alleged services wore merely for the purpose of giving 
defendant a full contrel over the callection af the accounts 
essigned by complainant, and thet no such services were in fact 
rendered to compisinant or were ever intended te be se rendered; 
thet all of the ferme supplied or intended te be supplied to 
complainent by defendant were the forms necessarily used in the 
assignment of the accounts in question. ‘The bill further alleged 
mumerous transactions between the perties between February 25, 
1921, end Mareh 31, 1922, whereby defendant heat leaned te plsine 
tiff an egeregate amount of $573,110.44, and thet complainant . 
hed paid toe defendant in return for said isan the sum of $385,470.29, 
which was largely in excess of the amounts loaned snd lawful 
interest therean; that defendant had done nothing under said agree 
ment except te make leans to complainant te the wmount of eighty 
per cent of the face value of the accounts which had been assigned 
te defendant as security therefor; thet said agreement had slways 
been treated by the partien «« an agreement for leans of money; 
that defendant now nolds sssigmments of numerous accounts, 
approximately one hundred in number, smounting te an aggregate of 
$57,827, and thet defendant had never rendered any statement to 
complainant and no final settlement of the tranenctionsa between 
the parties had ever been made; that compleinent head paid te 


defendant ever and above what wos justly due to defendant on 
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account of said loans and the interest thereon, the sum of 
$12,432.48; that defendant now clisime that he is entitled to 
receive from complsinant under said centract over 935,000 on 
account of interest on the moncy se lenned and has informed 
complainant thet if seid amount is not paid, defendant will 
notify the persens named in said sccounts of the fact ef the 
assignment to defentiant of the recpeetive accounts, and it le 
charged that defendant will se netify said persons unleas 
restrained by an order of court; that the persone owing said 
accounts are widely senttered throughout the country; thot if 
notice is aerved upon them by defendant te the effect that said 
accounts heve been assigned, the seid persens will refuse to 
pay the accounts and great uncertuinty will arise in their minds 
as to whom the same should be paid, resulting in m large muamber 
of mits, great expense in litigation end uncertainty of 
eollection; that many of such secounts, becanse of the delay 
that will necessarily result from the asrvies ef euch notices 
may become difficult or impossible te celiect and thet the good 
will of the business established by complieinent will be destreyed 
4f notice ef such sessignmments in given, 21) of which will 
result in grest snd irreperable loss end demage; thet dsiendant 
claims to owa seid accounte by revsen of enid ascignments and 
Claims to heave the right to seli the same ond to make any and 
all kinds of settlements und adjuvtments which be way desire 
with any of the parties ewing the eccounts and cherges that 
unless defendant ie rectreined from se deine, he will cell, 
dispose, egsign or compromise seid seccounts to compleinant'a 
damage e the prayer ef the bill is in the usual form for an 
aecounting between the parties and fer a cancellation of the 
agreement, the resssianment of the accounts te complainant 


and that sn injunction be granted restraining defendant from 
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notifying the persons named in seid accounte of the aoxignments 
thereof and from interfering in any way with the collection by 
complainant of said accounts and for general relief. The bill 
was verified by the sffidsvit of the president ef complainant 
corporation, which is in conformity with the requirements of the 
statute relating to preliminary injunctions granted without 
notice. 

The injunction orier of May 2, 1922, reatrained 
defendant in accordance with the preyer of the bill, from notify- 
ing the pereons nemed in the accounts essigned by complainant te 
defendant of the fac of said asvignment and from interfering 
in any way with the collection of said accounts for » period of 
fifteen dsoys frem date, and required an injunction bend of 97500 
for the protection of defendant. On May &, 192%, cefendant filed 
its enewer, «dmitting many of the material allegstions of the 
bill wut denying thet the trensactions contemplated by the agree- 
ment of February 25, 1921, were loans ané slieging thet the cone 
tract was a service contract under which complainant agreed te 
pay, as therein specified, for services te be rendered to it by 
defendant, and denied these allegations of the bill ef scemplaint 
which were based upon complainoent's esnstruction of the contract. 
The anewer further admitted numerous trensactions between the 
parties and thet there hed been no general settlement, ol though 
alleging that the assigmment of each account was a separate 
transaction which hed been fully settled upon the payment of 
the particular account end that it hed rendered repented sta te- 
monts te complainant. The snewer further stated that in the 
absenes of # detailed audit, it would be impossible for defendant 
te show the precise amount of money paid te him by complsinant 
fer eceounte receivable assigned under the terms of the agree- 
ment, an¢d that no general settlement or determination or state- 


ment of the account between the parties could be made without 
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such audita 

Thereafter, on May 16, 1922, defendunt meved to 
diseolve the injunction, relying upon the sllegations of ite 
answer to support ssid motion. Thie motion was overruled by 
the court, and it was ordered thet the injunction continue in 
full force and effect to and including May 17, 1922. The present 
appeal is from the order of Nay 16, 1922. 

Appellant contends thet the injunction should be 
diasoived because appellee, which is an Illinois cerpor: tion, 
is precluded by the general cerporation eet of 1919 from setting 
up the claim of usury; that the order denying the motion te 
dissolve was erroneous because the court hed anthing befere it 
except the b4i11 and the sworn anewer wherein eli af the aliegations 
of the bill were denied; that the original Gill ef complaint wee 
not properly verified and did not warrant a preliminary Jnjunction; 
that substantially the identical contract between the parties 
herein hes heen sustained by the “upreme Court of the United ‘tates 
in the case of Houghton v. Burden, 328 U. c2 161. 

It is true that under the cerporstion act of 1919 a 
corporation organized under the laws ef this estate is mithorized 
to borrow money at such rate of interest ss the eerporstion may 
determine, regerdless of statutes upon the subject ef usury, and 
that by resson of this enactment, as well as the provisions of the 
statute relating to interest, a corporation is precluded from 
interposing the defense of usury in eny «ction, but we do not 
understand that these statutery provisions in any way prevent 
complainant herein frem filing and maintsining a bili for an 
accounting as to its transsctions with defendante Union Not 
Bank v. 1. He Aco & Go Rye G0, 145 Tli. 208. ‘thether or not 
complainant has a meritorious cause of action can be determined 
only after « full hewring of the evidence end net upen a motion 


te dissolve a preliminary injunction. 
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It is urged that when the sworn answer fully and 
unequivocally denies all the material allegxtions ef the bill 
upon which complainant's equities rest, an injunction will be 
dissolved. This rule is net apolicable to the sitetion in- 
velved in the case at bar for the reason thet defendant's answer 
not only dees not deny numerous material allegations contained 
in the bill of cemelnint, but on the contrary admite them. The 
controversy between the parties relates to the construction to 
be given to the previsions of the contract above noted, the 
complainant contending that it prevides for a series of loans 
from defendant te complainant and defendant contending thot the 
contract must be construed ae an agreement on the part of 
complainant to pay for certain services to be rendered to it by 
defendant. It seems obvious thet » proper construction ef the 
contreet can only be determined after theré hos been a hearing 
upon the merits ef the case and the transactions between the 
parties have been shown to the court. The intention of the 
parties ig te be ascertained from the whele transaction, which 
involwee os consideration of the conduct of the portier am well 
as their written agreement. Mereantile Trust Go. v. Kastor, 
273 mi. 332. The Jnjunction involved herein was granted for 
the purpose of preserving the statue of seffeire pending the 
finel adjudiestion of the Lesues between the partiese 

ve find ne merit in appellant's contention that the 
injunction should be dissolved on account of an alleged ine 
sufficiency im the sffidevit atteched to the original bill of 
complaint. The ineufficiency of the of idevit is not apporent, 
but im omy event, on objection of this kind is waived by e 
geners] appearance, anewer and motion fer dissolution of the 


injunction. 4 motion to disselve operates .ac o waiver of 
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irregularities. Williams ve. Chicsgo Mxhibition Com » 188 
Tll. 19; Grand Opera House vs. Hipley, 166 I11. app. 17¢. 
Upen the state of freto shown to the chancellor by the 
allegations of the bill end anewer, we think thet he was 
justified in overruling the motion to dissolve the injune tion. 
fhe order of the Superior Court is affirmed. 
APP INMED, 


Barnea, P. Je, and Gridley, J., concurs 
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BR. JUSTICE MORRILL DELIVZRED THR OPINION OF THE COURT. 


This is an appenl frem an order of the Superior Court of 
Cook County entered May 17, 1922, providing fer the continuance, 
until the further order of the court, ef an injunction previously 
granted in thie case. It hes been consolidated for hearing with 
We. 27867, in which an opinion hes this day been filed, wherein 
we effirmed the order of the Superiar Court overruling the motion 
te dissolve the injunction, which, by its terms, expired May 17,4 
1922. The order from which the present appeal is prayed contimed 
this injunction in force until the further order of court and ree 
q@iired complainant to give a further injunction bond in the penal 
sum of $55,006, which amount is emple for the protection of dee 
fendant's interests. 

Counse] have failed in this appeal the seme briefs that 
were considered in No. 27867, and as we have reached the conclusion 
that ne error wee committed by the trial court in refusing to dise 
solve the original injunetion, there is ne necessity to discuss 
the propriety of continuing the injunction. ‘The ressens which were 
held sufficient to sustain the court's action in refusing to 
Gissolve the injunction are equally applicable in the present 


appeal. 
The order of the Superior Court is affirmed. 


AFFIRMED. 


Barnes, F. Je, and Gridley, Je, concur, 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-one, within and for the Second District of the State 


of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Noe TOO0. gen dy Se #1 


a) 


William ©. Helton, st al, 


Horr: a 
waot A. F4R 


peal fron lunceck. 


apoeiliees, 
VSe 


Mary Je Bolton and a.J. Schneider, 
administrators of the state of 
Alexander Bolton, deceased, and 
Mary Je Bolton, 

appeliants, 


PARTLOW, Je 


ippellsnts, wary Je Soliton and A. J. ‘ehnelder, as admin- 
istrators of the estate of Alexander Eolton, deceased, filed 
their final report «s such administrators in the county court of 
Hancock county, in which they did not charge themseives with a 
note of 11,598.00 left by the deceased. lotice of final settle- 
ment was given and aovellees, who are the heirs of the deceased, 
filed objections te the report, which objections were sustained 
and the court held that dary J° Eolton was entitled to one-half 
of the proceeds of the note uni the eétate wes srtitie. to the 
other half. an aposeal was prosecuted te the circuit court where 
it wis held that the administrators should charge themselves with 
the entire proceeds of the note, and thst the proceeds should be 
distributed one-third to the widow and twoethirds to the hsirs. 
From that order this anpesl was vrosecuted, and it was agreed 
that the appeal should be to this court end not to the Appellate 
Court of the Third District. 

Alexander Bolton, the decessed, for many years, Réexm lived 
on a farm nezsr Nauvoo, in Hancock,County. de had heen married 
twice but all of his children were by his first wife, who was a 
Sister of Charles A. Clerk. On Uctober 14, 191¢, he was married 
to his second wife, one of the appellants herein, who was a 
daughter of Charles .. Clark. «t that time he wus about seventy- 
five years old and his wife was about forty-five years old. 


A short time before his second marriage he ecquired title to 
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Several tracts. of lani in California. In February, 1914, Rolt 
end wife went to California to the home of his dsughter, belle 
Be Balmer, who lived near Loomi:: in that state. While there 
Bolton sold to Christ sasmussen and boline sassussen, his wife, 
Several of these tracts of California land for ©15,000.00. of 
this amount $5,000.00 was paid in cash and °1:,000.00 was paid 
by a note which is in words and figures following: - 
"12,000.00 , February 9th, 1914. 

Om or before six years after date, without gruce, wo pro- 
nigpe to pay to the order of Alexander holton or wife, li.d.bolton, 
Twelve Thousand and no/100 dollurs, for valuo received, with in- 
terest from date at the rate of five oor cent ver annum until 
paid. Principal and interest oayable in U.S. Gola coin at 
Nauvoc, Iliincis, and in ease suit is imtituted to collect this 
note, or any portion thereof, we promise to pay such additions! 
sum eas the court may adjudge reasonable ss attorney's fees in 


‘paid auit. 
Christ sasmussen 


lirs. Holine nasmussen 


Belle 8. Balmer. . 


This note was delivered to Bolton snd at his death was found 
in his safety deposit box in the State Dank of Nauvoo. rior to 
his death three payments had been uzde on the note, one of 
$1,000.00 on dugest 11, 1914, one of £1500.00 on September 12,1914, 
and on December 31, 1914, the interest was paid te February 9, 1915. 
These payments were made by drafts, at least two of which were pay- 
able to Alexander Bolton or wife, tiary J. Bolton. They were sent 
to Eolton and the money was credited to Bolton's account. subse- 
quent to Boltcn's death the balance ofthe note, smounting to 
11,598.00 was osid to Aed. Sohneider, whe was the eashier of the 
bank and also one of the administrators cf the estate, and was de- 


posited in the bank where it new is held vendire thie enoeal. 
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Alexander Holton died “eptember 14, 1915, leaving surviving 
him his widow, Kary J* Bolton, and Wwilliaw ¢. Bolton, ugar A. 


¥ 


Bolton, Mary A- Hollin, Belle 2. Halmer oi waggie Zollin, his 
ehildren, and Katherine 5. Boiton, Lawrence &- Jolton, laura 3. 
Bolton, and Hartin Le Bolton, children of s deceased son, and 
Earl ve Boltcn and yrne .- Bolton, children of snother deceased 
son, a8 his only heirs at law. wary Ae vollin, a daughter, died 
subsequently to her father and John T. bollin and ¢dger Selten 
are executors under her last wili and testanent. 

Mary J» Bolton, the widow, and A. /. Schneider were aovsointed 
administretcrs of the estate of Alexander bolton. ‘whe note in 
question was included ln the inventory of the estate, together 
with a statement by Nery 7. Lolton, the widow, that the note was 
in the vossession of the State tank of Nawvoo and was claimed by 
her and that it was described in the inventory solely for the 
purpose of giving a11 persons interested notice of its existence 
and that it was no part of the estate but belonged to Mary J. 
Bolton individuslly. In the final account the administrators 
do not charge themselves with the proceeds of the note, but 
stated that it was Glaimed by Mery J. Bolton. The versonal estate 
of Alexander Boiton, exclusive  f this instruvent, amounted to 
over $23,646.57. Of this amount lisry J. Bolton received her 
widow's award of $1500.00 and £5250.00 in money and bank stock, 
and $1750.00 in cash, and the heirs have recelved their distribu- 
tive Shares as shown by two reperts of the anvellants. The sole 
question upon tiis epoeal is as to tke ownershipo of the oroceeds 
of this note. 

In Erwin vse Felter, 2835 Iil- 36, Seily ©. sugsk obtained 
from the bank four certificates of deposit, each ovsyable to her- 
self or Lirs. Martha D. Erwin, or the survivor of either. ‘Tho 
certificates were left with the bank and receipts were delivered 
to urs. Susk, each of which recited that 4 certificate cf denosit 
had been delivered to the bank, payable to irs. Suily ©. susk or 


Marthe D. Erwin, or the survivor, and in the event of the death 
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of knily C. susk, before the death of varths De Eewin, the bank 
was authorized by iirse .usk to pay the smounts due to warths b. 
Erwine irs. xsusk died sud the question wes as- to the ovnershino of 
these four certificates. ‘The supreme Court hela that they were 
the property of artha ». Urwin, the daughter. The facts in that 
case are not exactly like the case at bar but certain rules of law 
were announced which are applicsble here. It was held that a | 
joint tenancy ig not confined to real estate but may exist in 
personal property. The mother and daughter were held to be equally 
entitiei to withdraw the entire deposit. Sach held during their 
joint lives subject to this right in the other, and uoon the death 
of either, the other held by the same title under the instrument 
creating a joint tenancy. The right ef each to receive payment 
. from the banE was the Same, and vested at the time the bank issued 
the certificates. The certificates were not gifts in the nature 
of testamentary disocsitions of vroperty and did not ecnstitute 
eifts to take effect after tie donor's death. It was also heli 
that the rule that the ieposit of money in a bank by one person 

in the name of another and the retention of the evidence of the 
devosit by the verson in whoch nai the ceposit was made, dass 
not apply in cases like this. The bank was authorized to pay 
Mrs» Erwin not merely a8 the agent of urs. susk, but as a payee 
of the certificates and in pursuance of this contract the bank for 
years paid the interest to irs. Hrwin. the writings constituted 
a contract between the parties and on the death of ors. susk the 
entire fund vested in iivs. Urwine 

We think this case is conclusive of the guestion here pre- 

sented. In that case the instruments under consideration were cer- 
tificstes of deposit and econtsined words of survivorship, while the 
instrument in question in this case is a note without any provi- 
sion ss to survivorship. In other respects the instruments, and 
the law applicable thereto, are identical. A certificate of de- 


posit may be considered a3 a promissory note. TYelford vs. “atton 
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144 Ill. 611. The :sxwin cese is binding on this court and settles 
conelusively that there can b « joint tenancy in nersonal oro- 
perty and that Alexander Solton ani wife were joint tenants of 
this note; also that each, during the joint lives, held subject 
‘to the rights in the other, and upon the ieath of either the 
other held by the same title; that the right of each to receive 
payment was the same; thet the note was not a gift in the nature 
of a testamentary devise and did not constitute a gift to take 
effect after the donor's death; that the rule of law soplicable 
to cases where a deposit of money is mide in a bank by cue person 
in the name cf another dces not apoly im this case. 

It is contended by aonellants that the decision announced 

in the “rwin case is net in accord with the weight of suthority. 
Even if it be conceded that the “rwin case is not in accord with 
the weight of authority, 1t would be binding on this court and con- 

trolling in this case. However, we think that case is in accord 
with the weight of authority. In Ryhner vs. 3eickert, %< Ili. 
$12, it was held that the delivery of a note to one of two or 
more partiss will onerate as a delivery to all of theme In Carr 
v8. Bauer, 61 Ill. Ap». 509, the note was payable to Thomas Sauer 
or wife, and it was held that an instrument of this kind is evie 
dence Of a joint contract and that both parties are entitled to 
sue jointly thereon. Also that the reascnaevle intendment is that 
the note was given to Saver and wife and, ss they had jointly 
asserted their rights to sue, it is doing no violence te the in- 
tent of the instrument to hold that “or” means “and”, and in 
support of this holding, the following cases are cite: Parker VS. 
Carson, 64 NeCare 563; Enight ve. Jones <1 Mich. l2Zlg vestzate 
VS. Healy, 4 iiel. 521; ‘Villoughby vs. \Villoughby, 5 i/.H. 16). 

And, in addition to these suthorities my be cited Young vee Vard, 
21 Ille 223; Osgood vs. Piearson, 4 Gray, 455. In Prorer vs. 
Rawley, 84 Ill. Anp. 446, it wes held that the possession of a 


note by one shown on the face of the note to be a joint payee 
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Gan be regurded only «3s prima facie evidence of the title there 
disclosed. In Lemen vs. state of Grete, 203 Ili- Aop. 50, the 
certificate of deposit was in the name of the husbuand and wife, 
Payabie to the order of either, before or after the death of the 
other, and it wss held that the funds were held in equsl shares 
by the husband snd wife and that the husband imoliedly nade & 
gift to the wife of one-half of the proceeds of said certificsates 
and, notwithstanding the fact that 1t msy have been their inten- 
tion that the funds should be held jointly «ith right of eurviver- 
Ship, the funds would still be held in common and the right of 
survivorship would not obtain. In Norman vs. “ullman, 93 Kan. 
792, (145 Pac. 818) the deceased loaned his money and tock a 
promissory note, payable to the order of himself, or in sase of 
his death, to his wife, and it was held in litigation between 
his administrator and his widow that the widow was entitled to 
the whele of the proceeds of this note. In Colyer vs. Cook 28 
Ind. 272, ( 62 Ne. 655) a husband in payment for land conveyed 
by him accveoted notes payable to himself or his wife, and the 
mortgage waz made to him slone securing the notes, which were found 
among his effects after his death. tis wife survivea him and, 
in & contest over the »rceceeds of the notes, it was held that the 
wife was the owner of one-half of the netes. In Bunker on Nego- 
tisble Instruments, page 49, licte 4, it is stated that a nete pay- 
able to two or more persons imports presumptively a joint and 
cO-equal interest, but this does not preciude proof that the con- 
sideration moved from them in separate and unequal amounts. In 
Spitler ws. Kalding, 153 Cal. 500 (65 rac. 1040) it wes held that 
the act of « father in loaning his money and taking a note and 
mortgage in the name of his daughter was prima fucie evi dence of 
& gift to the daughter, even if the father keot possesaion of 
the note and mortgage. 

; From #11 these suthorities we hold that the nete was owned 


Jointly by slexander Holton and Mary ¢. Bolton, his wife, and 
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that uvon his death one-half of the »roceeds belong to hig 
estate and the other helf belonged to his widow, iary J. Solten. 

Appellees contend that the evidence shows that the consid- 
eration for the note was furnished entirely by Yolton; thet the 
land sold by Bolton which furnishea the consideraticn was his 
separate property and his wife had no interest therein; that 
the note wag taken in the name of both for the vurptas of con- 
venience in order that either might receive payuent thereon; 
that Boltcn had no intention and expressed no intention, to 
give his wife the note or the vroceeds thereo?, snd as he had 
possession of the ncte up to the tine of his death, it ia cone 
tended that these fucts take this case out of the operution of 
the rule of law above announced. «4 great deal of testimony 
was taken as to the source from which the procesds of this note 
Game. se think such an inquiry was entirely immateriali The 
deceased had en absclute right to have the note made as it wes 
mude, and upon its delivery to him it became effective and the 
title was vested jointly in him and her. 

We also think the evidence sustains the contention of the 


+r 


appellant that it ws the intention of Alexander Lolton to give 
one-half of this note to his wife. In & conversstion at the 
breakfast table ut the home of -irs. Charles 4. Clerk in Chicage, 
the second day after his marriage, Alexander Jeiten state’? that 
it was his intention to give his California lend te urs.e3olton. 
Sopelients offered to prove that Alexander Folton had stated in 
another conversation, a short time before his sarriage, that when 
he and irs. Dolton were married he intended to give her his 
California land. This evidence was objected to hy the s»vellees 
and the objection was sustainei, and we ere of the cpinion that 
Such evidence shouli heave been admitted. Alexander bolton went 
to Californias in 1914, to the henue of hiv daughter, irs. Balser, 
and at the time the land was cold to the Sasmussens, Liry and 


Mrs. Bolton, irs» Balmer and ir. and Mrs. Aassmussen ware present. 
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The parties met at the home of Mrs. Palwer and the deed was 
delivered and the note was prepared. It was written by Mra. 
Balmer. She made it payable to Alexander Bolton or wife. 

It was read aloud, and Alexander Bolton made no objection to 
the form of the note or to the fact that his wife's name was 
written in the note ss a payee. There was evidence that it was 
made payabie to both for convenience, but this evidence ¥a8 
simply the conclusion of the witnesses. Even if such testimony 
was not the conclusions of the witnesses, but were statements 
of fact, such statements were not sutficisnt to overcome the 
evidence tending to show an intention of Bolton to vest in his 
wife an interest in the nete. Convenience could well prompt in 


him such an intention. Appellante offered to prove that when 


' gertain payments were made that Bolton paid s part of the pro- 


oeeda of this note to his wifg,but this evidence was excluded, 
and we think improperly so. There is #lso evidence in the 
record tending to show that the drafts with which the money 
was paid were made payabie to Alexander Boiton or wife. 

The eireuilt court was in error in holding that the entire 
proceeds of the note belonged to the estute, and the county court 
was correct in ita holding that the estate was the owner of one- 
half of the preeseda of the note and that the other half was the 
property of Mary J. Bolton, and the juiguent of the cireuit 
court will be reversed and the cause remanded with directions 


to enter a final order in accordance with the views herein 


. @xprecsed. 


Reversed and remanded with directions. 
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‘ AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, in the year of our Lord one thousand nine 


hundred and twenty-two, within and for the Second District of the State of Illinois: 


Present—The Hon. NORMAN L. JONES, Presiding Justice. 








ny Hon. AUGUSTUS ‘A. PARTLOW, Justice. é 
a). j j 
w Hon. DORRANCE DIBELL, Justice. é 
i é 
JUSTUS L. JOHNSON, Clerk. é 
CURT S. AYERS, Sheriff. A 
BE IT REMEMBERED, that afterwards, to-wit: on Pa the opinion of 


the Court was filed in the Clerk’s office of said Court, in the words and figures following, to-wit : 
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General No. 6979 47 


The -eople of tho State of ooo 


om TT f | Si /f {3 
fed fed see (CS HO 
Illinois, wU aolte UEO 
Defendants in “rror, 
VSe Xrror to Lake 


Sam Salk and SOharles YSappengea, 


Plaintiffs in Srror, 


Jones, de 

The plsintiffs in error, San Salk and Charlies cappengea were 
convicted in the Uscunty Court of leks County upon an information 
containing six counts. The first count charged an illegal purchase 
of intoxicating licuors. The third coun$ charged unlawful trans- 
sortation of intoxicating liquors snd the fifth count charged thet 
the defendants did unlawfully csuse intoxicating liquors to be 
transpcerted. 

Before entering uson the trial, a motion was uade by the 
pleintiffs in error tc quash the venire for a jury on the ground 
that it was not summoned as provided in Section 110 of the"Courts" 
aete The record show that the County Court of lake County conven- 
ed for the April Term, 1921, on the llth day of :pril. The venire 
was ordered issued on the 28th day of ,pril. ‘he information in 
this case, however, was not filed until Mey 7, 1921. The defendante 
were arraigned and pleaded not guilty. Upson the call of the case 
for trial on May 10th, the court ordered a special venire to fill 
the panel directed to the sheriff of the county. Section 119 of 
the said Act provides that juries in the County Court shall be drawn 
and summoned in the same manner as provided for the drawing and 
Sumzoning of juries in the circuit court, uniess otherwise ordered 
by the court. Theat section slso provides thet on the first dsy of 
the term, if nc jury has been drawn in the manner provided for 
drawing juries in the circuit court,the court shali cali the docket 
to ascertain what cases are for trial by jury and order é jury 


summoned. At noted above the jury in this case was draw in the 
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latter manner. It is contended that since the information in 
this case was not filed until May 7th neither of the parties could 
have called for a jury on the first day of the term nor could they 


have done so on April 28th and that unless one of the parties call- 


ed for a jury the pmel was not legally ordered. It is also contend- 


ed that the venire ought to have been quashed on defendants' motion 
because a part of the jurors were summoned by the sheriff who was a 
witness on behalf of the People. Upon hearing the motion the court 
overruled it but announced that any juror summoned by the sheriff 
would be excused at the instance of the defendamts, if challenged. 
Plaintiffs in error did not avail themselves of such offer nor 

make any effort to do so, but proceeded to the selection of a jury 
from the empaneled jurors. They can not now complain of the pre- 
judice or interest of the sheriff. 

If there was a necessity for a jury at the april term, the 
jurors should have been obtained under the provisions of Section 
110 of the act entitled "Courts". When it appeared that no jurors 
had been drawn from the box the court should have ascertained on 
the first day of the term if there were any cases for jury trial 
and if there were any, a venire should have thereupon been ordered. 
When a panel is thus obtained it may be retained for the trial of 
all cases at that term. If any vacancies shail occur in the panel 
the court may order the sheriff to fill the same with talesmen. 

In this case the court did not on the first day of the term order 
@ venire to issue but did so on a later day. This was irregular 
but is not such a departure that/will render the venire invalid 
when challenged. The court had an undoubted right to subsequently 
order talesmen summoned to fill vacancies. 

The evidence in this case shows that the plaintiffs in error 
and three other men were with a big motor truck on the night of 
May 6th, 1921 about three miles from Grays Lake in lake County, 
Illinois. The truck was unable to move because the rear end was 
off the hard road and into a ditch. There was in the truck and 


along the road beside it 124 cases of liquor, a portion of which 
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was afterwards analyzed by a chemist and tested 3.02 per cent 
alcohol by volume. An officer came along and arrested the de- 
fendants and took possession of the liquor. The evidence further 
shows that the plaintiff in error, Salk, admitted to certain wit- 
nesses that he was "the boss of the stuff" and that he was the 
owner thereof. At the time the officer came to where the truck 
was located as above described, Pappengea and another man were 
sitting in the seat of the truck and the witness, Attridge testi- 
fied that Pappengea told him the liquor was good beer. One of the 
defendants at the time the officer came upon them stated in the 
presence of the others that they were taking the load to Fox Lake. 

aevendon was found guilty by the jury under the third count 
which charged unlawful transportation of intoxicating liquors and 
judgment was entered against him that he pay a fine of $100 and be 
confined in the county jail for twenty days. We believe the evi- 
dence in the case warranted the finding of the jury and the judgment 
of the court as to Pappengea. 

Plaintiff in error, Salk, was found guilty by the jury under 
the first count, charging an unlawful purchase of intoxicating 
liquors and also under the fifth count charging that he unlawfully 
caused intoxicating liquors to be transported. There is not a 
partiele of evidence in the record tending to show that my of the 
liquor was purchased by Salk or anyone else. No effort was made 
to show a purchase. We express no opinion as to how he obtained 
it or how he came into possession of it or whether or not he was 
the owner of it. Outside of &h alleged admission claimed to have 
been made by him there is no proof that he was the owner of it. 

In this case the first count should not have been submitted to the 
jury because there was no evidence in the case tending to show the 
guilt of any of the defendants under that count. 

Inasmuch as the judgment of conviction ehtered against Salk 
was under the first count as well as the fifth, the entire judgment 
against him must be reversed. The Supreme Court of this State in 
People vs. Gaul, 233 Ill. 630, has said that "The judgment of the 


county court, although based upon different counts of the information 
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is so far a unit that it should be either reversed in whole or 
affirmed in wholee" See also People vs. rowers, 200 Ill. App. 536; 
People vse Goldburg, 210 Ill. App. 422. 

Inasimch as the judgment against Salk must be reversed for 
the reasons above stated and remanded to the county court for a 
new trial, we express no opinion as to his guiit or innocence, 
under Said fifth county of the information. 

The judgment against plaintiff in error, Pappengea is affirmed 
and the judgment against the Plaintiff in error, Salk, is reversed 
and remanded. 


Affirmed in part and reversed in part. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. ‘ee I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

Vhereof, I hereunto set my hand and affix the seal of 


ate Court, at Ottawa, this LO day of 







ane the year of our Lord one thousand 


nine hundred and twenty- 


raed or of the Appellate Court. 
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egsn and held at Ottawa, on Tuesday, the fourth day of April, in the year of our Lord one thousand nine 
| » 


hundred and twenty-two, within and for the Second District of the State of Illinois: 


‘resent—The Hon. NORMAN L. JONES, Presiding Justice. £ 
Hon. AUGUSTUS A. PARTLOW, Justice. é 
Hon. DORRANCE DIBELL, Justice. j 
FUSTUSs Le. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on \UG iQ? the opinion of 


i] 
the Court was filed in the Clerk’s office of said Court, in the words and figures following, to-wit : 
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General No. 7024 32 
Charles Samuelson, 
Gy op >? ~ | a 
appellant, Fei Kad “DS £ 
VSe appeal from Winnebago 
Rockford Chamber of Commerce, 
et al., 
appellees, 
Jones, Je 


The appellant, Samuelson, who was the plaintiff below, sued the 
Rockford Chamber of Commerce and others in assumpsit under a written 
contract of leasing of 193 acres of land to be used by the United 
States Government in building Camp Grant. ‘The declaration avers 
that the defendants agreed to pay for damages to the crops of the 
plaintiff by the United States Government. There were two instru- 
ments, set up in the declaration and introduced in evidence, alleged 
to be papers relating to a single contract. The first of them known 
as "Plaintiff's Exhibit 1" provides for a leasing of the premises 
by the plaintiff to ©. A. Dickinson, trustee for the Rockford Chamber 
of Commerce or his assignee to be used for a training camp or can- 
tonment purposes with the right to remove buildings and improvemenis. 
It further provides, "Second party to pay an annual rent of $20.00 
per acre payable semi-annually beginning Jan. 1, 1918 amd every six 
months thereafter ($5.00 per acre per year for the first year shall 
be deducted from said first year's rent and placed in the hands of 
S* H. Burpee and applied to crop damages as per separate contract 
with the Rock ford Chamber of Commerce) such rent shall be consider- 
ed as beginning to run on March 1, 1917, and the rental year shall 
terminate with March lst of each succeeding year". The second in- 
strament known as "Plaintiff's Exhibit 3" is dated June 23, 1917 
and is as follows. 

"In consideration of the Rockford Chamber of Commerce of Rock- 
ford, Illinois subseribing and paying the sum of $25,000.00 for dem- 
ages to crops of the undersigned, the undersigned hereby agrees to 


rent their respective tracts of land as mwovided in the lease, sub- 
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ject to certain changes required by them, to the United States 
Government for the sum of $15.00 per acre, the first year and 
£20.00 the following year, $5.00 deducted from the rent the first 
year are to be applied for damuges te the crops in commection 
with the $25,006. 

Changes above mentioned to be made in tho lease are that the 
owners of tho farms sre to get rent from March 1, 1917, and notice 
of termination of the tenancy of any year is to be given them the 
first day of duly preceding the first day of .arch of the year the 
tenancy is to be ended, 

The Chamber of Commerce hershy sgreas te pay the sum of 
$25,000 in accordance with the above agreeuent". 

Sxhibit 3 is net an original contract mt is a copy cf the 
body of one which was signed by the sockford Chamwher of Comuerce and 
the other defendants in the case, and siso by certain farmers. 

The exhibit contains the typewritten names of the defendants but 
not those of the farmers. 

The plaintiff testified that at no time did he ever see the 
original of Exhibit 3; that he never signed the original and thst 
Exhibit 3 was handed to him at the time he signed cxhibit i. 
Sxhibit 1 was deted dume 30, 1917 but was not executed until septen- 
ber 4 cr 5.2 xhibit 3 was duted dune 25, 1917. There is no proof 
that it was delivered to him by any of the defendants cr by anyone 
authorized by them to deliver it. “xhibit 1, the only paper signed 
by the plaintiff, containsd an express provision tat all the 
premises not used by the United States Covermment or ths war 
Department therco? are reserved until the growing crops now thereon 
are cut and harvested. it the time this instrunent was executed the 
farm was largely devoted to corn, netatoes and other cropse The 
Plaintiff was required by the Government to leave the buildings in 
September and he had a sele of all of his personal property on the 
1éth of that month. He was not allowed to go avout the buildings 
after the 18th but he was not in any way srevented from tending the 
Corn and petatoes and nebedy molosted hime se testified that a 


written demand for possession was given him by an officer; that he 
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Was unable to state whether it was for ae part or all of the premises. 
He offered testimony to show that there was an excellent crop of 
corn on 58 acres of the land and thst it stood in the field until 
December. He did not harvest any of the crops and the purpose of 
his suit is to recover the values thereof from the Chanber of Commerce. 
At the close of the plaintiff's case the defendants moved the court 
to instruct the jury to find for the defendants and tendered a per- 
emptcory instruction therefor which motion was denied. The court in- 
dicated that there was no evidence that the plaintiff had been pre- 
vented by the Government from harvesting his corn, potatoes and some 
grass but that there was some evidence tending to show that the plain- 
tiff was deprived by the Government of the benefit of the crop ona 
small piece of land near the buildings. Upon motion the court ex- 
cluded all evidence relating to other damages from the jury and 
limited the plaintiff's right of recovery to $75.00, being the amount 
of damages the plaintiff himself had fixed for the loss of the crops 
on the small piece of land near the buildings. 

When the trial court had indicated its views of the case under 
the evidence in the latter oart of the day, the plaintiff requested 
the court to grant him until the next morning to produce witnesses 
to prove that the government had taken possession of the entire 
farm on or about September 15, 1917 and that plaintiff was not 
thereafter permitted to go on it or to remove anything therefrom 
and asked the court to adjourn until the next morning. He also 
offered to prove that some committee had appraised his damges at 
$1,845.00 and had tendered him a check for that amount which he had 
refused. This tender was not made by the defendants or any of them 
and was apparently made under the supposition that the plaintiff 
himself was a party to the criginal of Exhibit 3. The court, in 
the exercise of its discretion, refused the vlaintiff's request 
to postpone the trial until the next morning to enable plaintif? 
to secure additional evidence. The defendants offered no evidence. 
The jury returned a verdict fixing the plaintiff's damages at 


$75.00 and the court entered judgment on the verdict after over- 
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Yuling the plaintiff's motion for a new trial in support of which 
the plaintiff filed nummerous affidavits setting up the additional 
evidence he would offer in case a new trial be awarded. 

It is the contention of the appellant, Samuelson, that “xhibit 

8 should be deemed a part of his contract and read into it. We 
are unable to agree with this contention. It is evidenc® fron the 
record that the so-called Rockford Chamber of Commerce, a civic 
body of the City of Roekford, was, through enterprise and wublic 
spirit, endeavoring to obtain a site for the cantonment known as 
Camp Grant which was afterwards located there. As a means to 
Securing the necessary ieases from farmers, meetings were held be- 
tween them and certain members of the Rockford Chamber of Commerce, 
as a result of which a fund was created. To this fund the Chamber 
of Commerce contributed the sum of $25,000 to be used in paying 
crop damages to the owners of farms who signed the original agree- 
ment, a copy of which, (except that it omits the names of the 
farmers who signed) is known in this case as "Exhibit 3". An exam- 
ination of this Exhibit will disclose that none of the fund created 
under the terms of the agreement was to be paid to anyone excent to 
the owners of land who signed the agreement. The original agreement 
was not offered in evidence but it is admitted by appellant that 
he did not sign it. Such being the case, he was not a party to 
it and could claim no benefit under it. Neither can he rightfully 
contend that it should be read into and made a part of his lease. 
The fact that $5.00 per aere was taken from his first year's rental 
and placed in the fund Cyc ewstet under"Exhibit 3", does not 
convince us that he should be entitled to any benefits from that 
fund. Under the plain terms of his lease, the rental he was to 
receive was fixed and definite. The means and methods employed by 
the Chanuber of Commerce in creating the fund to secure leases from 
others, is of no concern to appellant. Unless "Exhibit 3" cm be 
made a part of the contract between the appellant and the Rockford 
Chamber of Commerce and those acting for it, appellant can cleim 
nothing from appellees because of the alleged conversion and 


destruction of his crops. 
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But aside from all of this, even if ““xhibit 3" shouli be 
read into end made a part of "Exhibit 1", appollant ourcht not to 
recover any greater Sum than the amount of his judgment in this 
case. His lesse gave him the right to enter and harvest hia crops. 
This right recessarily carried with it the right to remove then 
when Asrvested. The trial court properly found that thers was no 
evidence tending to show th:t adveliant was not oorritted by the 
Government to go en the oertion of the vremises upon which the 
crops were and to harvest and remove theme It is oulte spparent 
that he thought, without any gocd reason therefor, he could aveil 
himself of the berefite cf the so-called croo agreemnt; and 
because therecf he wos willing to sbariden his eroos to the Govem- 
ent end lceck Zor compensetion to the damuged erop fund. Hie cen- 
duct clearly indicetes ench en sttituds on his pert. It is quite 
veerteain thet seme of those ectine for ths HXogkford Chanber of 
Commerce were of the impression that Samuelson hud sisned the 
original of "Exhibit 3". 46 the tim thsy were appraising the crop 
damege of other farmers, they caused an appraisal to be wade of 
danege to aopsllant's crops. This situation however dees not 
effect the rights of either of the sarties, and can not give 
appellant the right to eny portion ef the fund which wes created 
under an expresea agreement for the bencfit of other farm oumers 
then aosellant. 

Aypellant assisned error beaeuse of the court's ruline in 
excluding sill of the testimony in the case in reference te dauage 
to eroos other than to those on a percel of land containine about 
three acraa. Under onr view of the case the court sommitted ne 
error in this regard. Ye alsc gomoleins of the court's refusal 
to re-cpen the cass es he had requested snd to then adjourn ccurt 
until the next dsy in oréer to permit appellent to produce further 
evidence. Guestiona ef this Kind rest very lergeliy in the dise 
eretion of the trial court. .opellate courts wil] not raview 
decisions cf trial courts in such matters unless it is quite evi+ 
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there has been an abuse of discretion in this case. The trial judge 
knows better than anyons else the condition of his docket, the 
exigencies of the situation, the necessity for the expeditious 
handling of business, the propriety of continuing or postponing 
cases and of many cther matters and things connected with the pro- 
gress and determination of litigation. In the cease at bar it may 
have appeared to the trial judge and no doubt did apoear to him 
that appellant should hsve had witnesses present in apt time to 
prove such an important and mterial fact in the case as that the 
Government had taken possession of appellant's farm and the crops 
growing thereon. To close his case without meking such proof, and 
then to ask the court to re-open it and permit him tc have the case 
postponed until the next day, in order to produce witnesses, was to 
make a request under circumstances waich the trial court might 

very reasonably refuse. 

The motion for a new trial was properly denied because there 
was no Material errcr in the trial and because the mstters which 
appelient claimed he cculd prove on another trial were not newly 
discovered evidence but were the things which causedappellaxt 
to request the court to postpone the case untii he could produce 
the proof of them. 

The appellees have agsigned cross-error because the court enter- 
ea judgment for $75.00 ageinst them. Under cur view of the case, 
appellant had no right of recovery against appellees. But inasmeh 
aS appellees state in their brief that they do not ask the case to 
be reversed because of such cross-error and that they vrefer to 
pay the judgment rather than to have the litigation extended, the 
judgment is, therefore, affirmed. 


Judgment affirmed. 
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William Kavanaugh, Appellant, oy &P a iN 6 A re) 
fr Fe WO s& a ih J 
hicds Appeal from Wil 


Mary A. Kahler, Appellee, 


Jones, Jd. 

The appellant, William Kavanaugh, instituted this suit in 
assumpsit against the appellee, Mary A- Kahler, to recover $5,000 
paid to her by him under a real estate contract between them. 

The cause was heard by the court without a jury, the jury having 
been waived by agreement of parties. The court founda the issues 
in favor of the defendant and this appeal is from a judgment of 
the trial court upon such findings. Kavanaugh was a tenant farmer 
and on August 26th, 1919, he entered into a written agreement with 
Mary A- Kahler whereby he agreed to buy and she agreed to sell 

two adjoining farms with separate improvements, for the sum of 
$50,000. Kavanaugh made a cash payment of $5,000 and was to pay 
the balance of $45,000 on March Ist, 1920- Upon which date lrs. 
Kahler was to convey the farms to him by warranty deed in fee 
Simple, clear of all encumbrances. 

The contract contained the following provision:- "Said party 
of the first part further covenants and agrees that she will within 
forty days of this date deliver to the party of the second part an 
abstract of title, showing merchantable title in the party of the 
first part or in the party of the first part and her various child- 
ren. Said party of the second part shall be allowed fifteen days 
after receipt of said abstract within which to have said abstract 
examined and in the event that any material objections are made 
to the title as aforesaid; the said party of the first part 
i at and agrees that she will without any unnecessary delay, 
take such steps as may be necessary to remove Said objections." 
The contract also contains the following provision:- "And in case 
of #pilure of said party of the second part to make either of the 


payments of any part thereof, or perform any covenants on his part 
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hereby mde and entered into, this contract shall, ut the option 
of the party of the first part, be forfeited and determined, and 
the varty of the second part shall forfeit all Payments msde by 
him on this contract, and such payments shall be retained by the 
said party of the first part in full sitisfection and in liquida- 
tion of all damages by her sustained." 

During the Fall of 1919, appeliant went upon the premises and 
@id some plowing and other work. The abstract of title was not 
prepared and delivered to him within the forty days specified b, 
the contract, but on Yetober £3, 191% it was delivered by the 
abstractor to the attorney who had drawn the contract for the 
parties. The attorney testified that some days afterward he 
notified Kavanaugh thet the abstract was at his office and was 
‘Informea by Kavanaugh that he would ist him know Inter what to do 
with it. Kavanaugh did not give the mtter further attention until 
he received notice from Mrs. Kahler thet he should have the abstract 
examMine ad so that if there were any objections she would have ample 
time to cure them Kavaneugh got the abstract from her about 
Christmas 1919 and made no objections whatever to the fact that it 
was not delivered to him within forty days from the date of the 
contract. Hee seems to have attached very little importance to the 
abstract. _He was not at all certsin s¢ to whom he would take it 
for examination. He seemed inclined to take it to a justice of 
the peace. Afterwards, however, he took it to a firm ef attorneys 
whe examined it and pointed out some objections including the 
existence of thres unreleased nortgages. Two of the morteares were 
valid liens 9n the premises and the third was probably barred by 
the Statute of Limitations many years ago. ‘These nortsages were 
afterwards released of record an@ such releases were shown by an 
extension to the abstract dated Fabruary 17th, 1920. Vo fermal 
list of objections to the title were ever given to apveliee or to 
any one for her but on February 20th, 1920, just sight days before 
the final payment would become due, appellant called on appellee 


and returned the abstract to her. She inguirsd of him what was 
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the matter and he replied in substance that he did not know and 
that he was advised by his lawyers not to talk. Mrs. Kahler testi- 
fied that she never knew until the time of the trisl what object- 
ions were made to the title by Kavanaugh. 

On February 26th, 1920, Mrs. Kahler notified Kavanaugh in 
writing that she would leave for him at the Joliet Trust & Savings 
Bank of Joliet, Illinois, on March lst, 1920, a warranty deed 
conveying to him the farms in question with instructions to the 
bank to deliver the deed to him upon receiot of $45,000 in cash. 
The notice further stated that thereupon Kavanaugh might have 
immediate possession of the premises. On February 28th, Kavanaugh 
wrote to Mrs. Kahler stating that the abstract dated October 4th, 
1919, purporting to show the title to the property described in the 
contract, does not comply with the terms of said contract and that, 
therefore, he demanded the return of the sum of $5,000 which he had 
paid thereunder and further that he claimed the right to cultivate, 
harvest and sell the wheat planted by him on said premises. 

Kavanaugh did not eall at the Bank for the deed nor did he my 
the balance due on the purchase price or any part thereof. On 
March 15, 1920, Mrs. Kahler notified Keavanaugh in writing that 
because of his failure to make such payment she had elected to for- 
feit and determine the contract and to retain the payment of the 
sum of $5,000 made by Kavanaugh thereunder. She further stated 
in said letter to Kavanaugh that she was ready to remedy any 
material objection to the title to the premises, if any there be, 
and she also offered to sell to him either of the two farms at 
approximately the same price per acre as the original contract 
called for. It does not appear from the evidence that Kavanaugh 
ever made any reply to said notice and pewpes ition: 

Prior to the date appellant returned the abstract to appellee, 
he Wadd budeityooad to borrow from various individuals enough money 
to pay the balance due under the contract. His efforts were un- 
successful. Depression in the financial situation had set in 
after the war. Money was more difficult to obtain and it is 


evidenct from the facts disclosed by the record in this case that 
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appellant was unable to raise the mcney uecessary for him to comply 
with the terms of his contract. 

Counsel for appeliant clai.s thet under the contract it was 
the duty of the sppelles to deliver to apvelliant-an abstract of 
title showing a merchantable titlc .t the time of its delivery. 
They contend that the abstract did not show a serchantabls title 
at thet time or in fact st any tims, because of the objections 
which were shown on the trial. They also contend thit inascuch 
as s merchantable title was not shown by the abstract, «appellee 
did not comply with her part of the contract and therefore she 
had no right to retain the said sum of 45,000. ‘The provision of 
the gontract relative to the furniching of an abstrect and to the 
making and curing of objections therete is very similar to that 
generally employed in contracts for the sale of real estate. 
proper and commonly accepted interorstation of such provision 
is that the vendor shell have a given time in which to procure an 
abstract and to deliver it to the vendee; and the vendes shall mve 
a specified time in which he may haye the abstract examined. He 
Shall then furnish the vendor with « complete list of objections 
if any there be. Thereafter the vendor Shall have such time as is 
specified by the contract in which to reneve such objections or 
if no specific time is provided by thse contract, then he shall heve 
@ reasonable time in which to remove theme In this case although 
the abstract wes not delivered to the vendee within the time pro- 
vided for by the contract, he accepted it without objection. He 
retained possession cf it &lmost two months and then within about 
6 week of the time when he should make the final payment, he 
returned it to the appellee without specifying what, if any, 
ebjections there were to the title, with the mere comment thet he 
. hed been advised by his lawyers not to talk. On the last day before 
f ‘the dayset for a payment, he notified lirs. Kuhler that the 
abstract aid not avaply with the terms of their contract and that 
‘he, therefore, demanded s return of the money onxid by him. ‘ven 


‘ : it ; 3 
4n\this netice he failed to submit his objections. Yitheut pointing 
festsn. || a. 
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out to her the specific objections it would be impossible for 

appellee to remove theme Under the contract she had a right to 

know what they were aid to have reasonable opportunity to cure then. 
appellant 

It was the duty of mmmmiktter under the contract to make know his 

objections and he had no right to terminate the contract and demand 

the return of his payment until he hsd made them know and had 

given sufficient time to the appellee in which she might remove them. 

The evidence shows conclusively that appellee offered to comply with 

every condition of the contract imposed upon her and that if she 

had been given a reasonabl@® opportunity by the appellant to do so, 

she would have fully complied with its terms. it further shows 

that the appellant, because of his inability to procure the money 

with which to complete his mute ae could not comply with the 

terms& of the contract which were imposed upon him. Therefore, 

under the express agreement of the parties to the contract, appellee 

had a right to declare the contract forfeited and to retain the 

money paid to her. The judgment of the trial court is therefore 


affirmed. 
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| AT A TERM OF THE APPELLATE COURT, 


{ 
-egun and held at Ottawa, on Tuesday, the fourth day of April, in the year of our Lord one thousand nine 
! i 


hundred and twenty-two, within and for the Second District of the State of Illinois: 


Jjresent—The Hon. NORMAN L. JONES, Presiding Justice. 
| Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. DORRANCE DIBELL, Justice. 
JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. 
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Ulysses Swift, Appellee, 


VS. Appeal from \innebago 
Be C. sastwood and <* Oo. 
Stokburger, 
Appellants, 
Jones, Je 


This is sn appeal from a decree of the circuit court of 
Winnebago County in favor of a ooslilee and against avpellents who 
are resi estate agents or brokers, for $300.00 and costs of suit. 
The original bill alleged thet appellee, Swift was in »sessession 
of certain real estate in the City of Rockford, under an spreement 
to purchase the sane; that he listed the oreverty for sale on a 
basis of $4700.00 net to him; that the apvellants had procured s 
purchaser for the premises and that in making settlement with 
appellee & mutual mistake wes made against uppellee in ths sum 
of $200.00. The bill prayed for sn accounting and for e monsy 
decree for whatever night be found to be dae appelies. The 
testimony of aposlice unquestionably indicates that appellants 
settled with him on a basis of $4500.00 net, whereas, appellee 
Glaims that under the originsl agreexent he was to have °4700.00 
net. The bili was sftervards amended. It then alleged that 
appellants while acting as agents for appellice had sold the 
premises for [5000.00 snd had failed to account to appellee for 
five hundred dollsers less a reasonable eccommission to appellants 
for mking the sale, 

The appellants by their answer alleged that the property was 
listed with them at £4500.00 net to the owner with an understanding 
that they were to receive ss their commissions all of the purchase 
price they procured inexcess of th.t amount and further that they 
had a right to become the purchasers thempelves and that they did 
in fact purchase the premises from appelice for .4500200. 
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The court found that Swift listed the property with appellants 
at a net sum to him of $4500.00 but that while appellants were 
acting as sgents for Swift they sold the premises to Walter Hall 
for $5000.00 and had accounted to appellee on a basis of $4500.00; 
that they should have accounted for the full sum of $5000.00 less 
a reasonablg@ commission which the court fixed at $200.00, leeving 
@ balance of $300.00 still due to Swift. 

It is a well settled ruie of law that an owner cf reel estate 
may employ brokers under an agreement that the owner is to receive 
a certain amount net for his property and that the brokers may 
have as their compensation whatever they may realize over and 
above the net price to the owner. (Carter vs. Love, 206 111. 310; 
O'Neil vs, Sinclair, 54 Ill. App. 278.) But unless the agreement 
provides that the brokers may retain all they receive in egesss of 
the price fixed by the owner, they mst account to the owner for 
such excess and then look to their reasonable commissions for 
compensation. (curfoot vs. Heiman, 52 Ill. 512; Carter vs. Love, 
Supra.) It therefore is necessary for us to scrutinize the facts 
in this caSe in order to determine the questions involved. 

The chancellor waS unquestionably right in his finding that 
the owner had listed his property with the aopellants at a price 
of $8500.00 net to him. Then if there was no agreement between 
the parties in referente to the excess of sale price over ‘'4500.00, 
the brokers must account for such excess. If it was the agreement 
that they should receive such excess as their commissions, then 
they are entitled to the same. 

The testimony offered on behalf of the avvellants tends 
strongly to show that Swift had said he did not care how much 
appellants realized for the place over the net price to him and 
appellee does not deny that he made such a statement. The proof 
further shows that after the property had been listed for sale 
with appellants, Stokburger went to see Swift where the latter 


waS employed and asked for a ten days exclusive agency. Swift 
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declined to give it whereupon Stokburger offered Swift a check 

for $200.00 and told him he would take the place himself and asked 
Swift to sigm a contract. Swift declined to accept the check or 
to sign the contract but met Stokburger that hight at the office 
of Swift's Attomey, R. J. Cannell. Here Swift told Cannell that 
he had sold the premises to Stokburger and he then assigned his 
agreement to purchase to Stokburger in blank. He also accepted 
Stokburger's check for $200.00 and afterwards cashed the same. 

At the same time Cannell made a memorandum showing the amount of 
indebtedness against the premises and deducted it from the sum 

of $4500.00. There was also deducted $20.00 as rent which was 
allowed to Stokburger because Swift desired to retain possession 
of the premises for thirty days after that time. One or two other 
very small items were also deducted leaving a balance of $1761.26. 
From this sum was deducted the $200.00 which had been paid by 
Stokburger to Swift through the aforesaid check, thus making a 
net balance due to Swift of $1561.26. This memorandum was pinned 
to the agreement to purchase which had been signed in blank by 
Swift and was then kept by Cannell. This meeting at Cannell's 
office was on May 18th, 1920. 

Two or three days prior to June 26th, 1920, Stokburger called 
the attention of Walter Hall to the premises. Hall had never 
known of them before. A deal was then made between Stokburger 
and Hall whereby the latter purchased the premises from Stokburger 
for $5000.00 on June 26th, 1920. On the same day Stokburger went 
to the office of Cannell and there paid to him as attorney for 
Swift the said sum of $1561.26 ani took up the contract. Hall's 
name was inserted in the blank left for the name of the assignee 
in Swift's agreement to purchase and Hall did in fact become 
the purchaser of the premises. 

There is very little controversy about any of the facts above 
set forth. They lead us to the conclusion that the appellants 
became the purchasers of Swift's interest in the premises for 


themselves on May 18th, 1920 at a net price fixed by Swift; that 
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they afterwards sold to Hall for an advanced price and as a matter 
of course they were entitled to whatever profits were realized 
from the transaction. However, even if appellants did not be- 
come the purchaser of Swift's interest in the premises, we think 
that under their agreement with Swift they were entitled to retain 
all they received over $4500.00. We believe this conclusion is 
irresistible from the facts which took place at Cannel's office. 
Every circumstance which occurred there indicates an intention 
upon Swift's part to permit appellants to retain all they received 
in excess of the net price. 

In view of what we have said we find that under the terms of 
the contract between appellee and appellants, the latter were to 
receive as their commission for selling the interest of Swift in 
the premises in question 411 they might receive in excess of $4500; 
that under such contract they had 2 right to become the purchasers 
of such interest; that they did purchase the seme on May 18, 1920; 
that they have paid to appellee all thst is due to him arising 
from the sale of his interest in said premises; that appellants 
are not equitably bound to account to appellee for any sum arising 
from the sale of said interest; that appellants were not guilty 
of any fraud in their transactions and dealings with appellee. 

The decree of the circuit court is therefore reversed and 
this cause is remanded with directions to the chancellor to 
dismiss the bill as amended for want of equity. 


Reversed and Remanded with directions. 
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STATE OF TLLLINOIS, | .. 
SECOND DISTRICT. i: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimopy Whereof, I hereunto set my hand and affix the seal of 

said=] wy Court, at Ottawa, this 6 TH day of 


in Store year of our Lord one thousand 


nine hundred sae tyenty- 


me oihe ace Court. 
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egun and held at Ottawa, on Tuesday, the fourth day of April, in the year of out Lord one thousand nine 


hundred and twenty-two, within and for the Second District of the State of ae 
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‘resent The Hon. NORMAN L. JONES, Presiding Justice. f 
| Hon. AUGUSTUS A. PARTLOW, Justice. é 
é 
| Hon. DORRANCE DIBELL, Justice. 
: JUSTUS L. JOHNSON, Clerk. 7 
| CURT S. AYERS, Sherif. | 
| 
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George E. vacey, | a 
Bae 2261.4. 649 
- veel from County Court 

Biock & Kuhl. Company, Reon daca’ 


appeliant, 


Partlow, Je 


Appellee, George H. Yacey, tegan an action of assuupsit in 


~~ 


jicok 4 Kuhl 


t 


the county court of Feoris county ageinet appellant, 


ive. There 


Qs 


Company, 2 corporation, for commission slleged te he 
was a trial by a jery, verdict for $644.75, © renittitur of 
$™%.25, judgeent for the bslance md this apnea? wus prosecuted. 
appellant operates ea lsrge depertuent etcre in the city of 
Peoria. In September, 1916, anpellee entered the employ of 
apoellant as « furniture salesuen. He was te receive {26.35 per 
week and a commission of 43% on his net sales, less the amount 
which he received se a weekly salary. The net sales were the 


vetume 


H 


total sales less the amount of merchandise seld axd late 
ed; or, if exchanged, less the difference in the exchange vakue 
of the goods returned and the «<oodés originally seld. .ppelles 
worked from September 1916 to September 1920. In January, 1917, 
he recsived eae comission for the time he worked in 1916. On 
January 1, 1919, the weekly salary was increased to °35.00. 

in January of each year up to Jamary 1, 1920, he received 
‘go0msission for seach previous year. In January, 1920, a new 
centract was entered intc, the terms of which are in dis oute. 
Appellant contends thst at that time apvelice wes asked how much 
merchandise he thought he could sell during the year 1920, an 
he replied that he thought he could sell about $60,000.00 worth. 
Appeliant claims that appellee was then told that, if hs coulda 
Sell that snownt, he would be able to make « nice bonug, and 
that his salary for the year would be $35.00 per week, together 


With a gommission of 44% on all of the merchandise sold by. him 
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during the year in excess of #40,444.00. ‘ppellee claims that 
he was told by eppolisnt th.t his salery would be $35.00 per week 
and that his commission would be 44% on his net gales, less 
his weekly salary, and that nothing was Said about the employment 
being for s year, or about the commission being only on the net 
Sales above 40,444.00. Both parties admit that in this conver- 
sation there was some talk about s written contract, but it is 
agreed that no written contract was exemted. In Septexber, 1920, 
sppellee informed appellant thet he was going into business for 
himself and he wemted to sive two weeks’ notice of his intention 
to quit the exployment of appellant. He was informed by appel- 
lant that if ho quit befcore the end of the year 1920 he would 
be entitled toe no commission. - .»pelles thereupon left the em- 
ployment of anpellent, and on Norember 16, 1920, began this suit 
for commissions which he clsims were due from January 1, 1920, to 
September 8, 1920. | 

In support of appellee's clsim seven exhibits, numbered 
from 1 to 7, were admitted in evidence. These exhibits were 
cards upon which appellee Eept account of his net daily sales. 
. fhe evidence shows that cach night apoelies turned in to the 
office of appellant an index card vhnich was ried horizontally 
and vertically. “Zach line with its corresponding nunbers showed 
& Bale. In case gocds were returned, a credit manorendunm was 
made out by appellee ami turned over to appellant. Each night 
& quota card was also turned in te appellant, showing the gross 
amount of dsily sales and credits for goods returned or exchanged. 
For his own convenience appellee, each night, entered on a card, 
a balance of net seles computed from the index and quota cards, 
and at the end of the month he esdded up those daily amounts go 
as to ascertain his total net sales for each month. ‘Tho seven 
exhibits obiscted to were these seven monthly cards kept by 
appellee from January to August inclusive, except the card for 


April which only showed s total for ‘pril and not the net daily 


‘tedt aitefo eeffeqq. 00d, one to ageoxe at 180y odd pakeah 
_ dsew tee 00.56% od Sisiow Exsise aid tadd tnellecgea: ‘ud Shot esw ed 
seel ,goles dex atid mo S48 od SLeow woteatmmoo eld tat bos 
$nenyolome ef? twoda bisa eaw gaiidson tedt Sine axcetes ybleew eli” 
ten edd co yYlao guied soteriomco ens tuoda 10 1 8Y, 8 ‘s0% auted 
-tevace eld? at feds timbe aeltrag Atos 200.882, 088 evode aolea 
at ti gud ,togtdcaoy nettiuw o gsode dist eacoa saw ovedt 0 ite. 
,O88L ,tedustiqec al ~. fet ssexe agw tositace netd iw or dant hooxas. 
sok aggatesd otai anieg sew ed startet tani Loqia bensotat eolfecas 
sottustat etd te eotton exioow owt evts oF bodnaw ont brs ‘Mesut 
~fequa yd Searotat sew ef stnalleqaa to tweryoLane eid tiap of 
biwow etl OSCL reey odd to Bae ont ototed digp ed tt tat tnal 
-ae of% dtel noqvetont celLeqa.. solLeetmnes ont of belt itue ‘ed: He 
Sise atds opged ,Oser ,af sednevol no ba8 taal Leane to ‘tnomyote | 
oF ,O3el .f£ yraimel Gort esp etew attale ed dotdw evo tam kamoo wr 
; se 8 rodueseee 
botedmag , sti didus eves atafo 8 ‘oelieqas to troqase al ps 
giew atidiiées esorit ssoneLhive as bet tiabs erew v ‘ot £ ok 
| stoiez yiieS tex aid to $o10908 duet sollenge do Law roca abso 
eid of ak berxud eoileqas Jie x dose sede awode eoneb ive. od? 
qiletnesiied belax asw ssinie frase xehot ae ‘taafleggs 20 okie 
bewede ate dase gihbnogesrtoe ett do iw on tL doak “vLtsotxer bos 
a28 gubasiomes J tbero 3 oniwtex o198 Bhooy eas sl ele8 a 
-tigia dead tasileqqa of seve bonamt ine eelleqas a 90 ‘eben ay 
7 &eorg 3 soltwoda wineilequa og gt hewimt oats asw bx00 stom s 
, sbogusdoze ° xo heristes edioo, tot et ibe Dates gefae led to tooo 
base & 16 betedxs «tiie 1936 poektengs a awe. ent 10 


,3DTRS atop bis xebat odd peed betsmaon ‘sos ter ‘Yo eons tod 
08 stavoae yLinh eed qs belbs of dco edt to jue ode a one 
never edt ssidstont goss “0% aelse fen fetod eld atetreoas ot ae 


at . a tou eireao whedanoss EVER ouodd erew ot segoetdo Bthdtsxe 





Sales. These seven curds did not show the gross daily sales 


or credits, but contained only the net sales. It is contended 
by appellant that these cards were not books of eccount ang were 
improperly admitted in eviderce. We think no error was committed 


in admitting these exhibits. The evidence shows that they were 
made in the usu2l course cf business, were in the handwriting of 
appellee and were true and correct. He had aright to keep books 
or records for himself, and the fact that appellant had the sem 
ffecord more in detail did not deprive appvellee of the right to 
keep books for himself, or prevent the hooks so kent by him from 
being admitted in evidence. Chisholm v. Beaman 160 Ill. 101. The 
fact that these exhibits did not show totai daily sales and 


eredits, but only net daily sales, did not render them incompe- 
tent. Andersen v. Crane, 193 Ill. Ann. 21. The evidence showed 
that the original curds made by appellee and turned over to appel- 
lant, shewing gross daily sales, had been destroyed, while the 
cards made by him showing daily credits were still in the poss- 
esSion of appellant. By reason of the destruction of these daily 
Sale cards exhibits 1, to 7 were the only original net sale 

cards in existence. 

We are of the ovinion that these exhibits were proverly 
admitted in evidence for the further reason that the statement of 
the total sales and credits of enpellee furnished to apvellant 
each day was in the nature of an account stated. Where one per- 
son has a charge sagsinst another person and furnishes a statement 
of account and no objections are made to the statements within a 
reasonable time, they become accounts stated, and tend to estab- 
lish an admission by the debtor of the correctness of the account. 
Anderson v. Crane, supra. Copies = exhibits 1 to 7, but more 
in detail, having been delivered <0 appellant, that fact was 
competent to go to the jury in connection with exhibits 1 to 7. 

Even if these seven exhibits were not books of original 
entry and were improperly admitted in evidence, appellant was not 


injured by their admission for the reason that appellant's own 
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pooks admitted in evidence as exhibits 96 to 110, Showed the 
gross sales, and the credit cards made by appellee and offered 

in evidence by appellent show all proper deductions from the 
gross daily sales and no variance is pointed out between 
appellant's exhibits 98 to 110 and appellse's exhibits 1 to 7. 

If there had been any variance appellant was in a position 

to have pointed it out and, not having done so, we assume there 
Was no varisnce. If there was no variance then appellant was not 
injured by the admission of appellee's exhibits 1 to 7 even though 
they were not books of original entry and were improperly ad- 
mitted in evidence. 

It is next contended that the court improperly restricted 
the admission cf appellant's exhibits 98 to 110 for the purpose 
of showing gross sales only. These exhibits were the books show- 
ing appellee's gross sales and credits as kept by appellant during 
the employment, and were made un from the cards showing gross 
Sales and credits and turnsd in to appellant by appeliee. It is 
claimed that they were fully identified as books of original 
entry and should have been admitted for all purvoses without re- 
striction, and that by so restricting their admission, anpellant 
was precluded from questioning aovellee's estimate of the amount 
of merchandise which ha@ been returned and which should have been 
cherged against his gross sales; that anpellant attempted to make 
a special showing of the amount of merchandise returned by 
offering a number of exhibits of credit memoranda for the return 
of goods sold by appellees, but the court re*used to admit them 
because they were not in the handwriting of appellee. We do not 
see how appellant was in any way injured by this limitation. 
Exhibits 98 to 110 were admitted to show the gross sales, and 
ee 1 to 7 were offered by appellee to show the net sales. 
The credit cards, showing the credits, were offered in evidence 
by appellant. Thus the total sales and credits were fully proven 
by proper evidence. As far as credits were concerned, exhibits 


98 to 110 were mere pepetitions of the original credits admitted 
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in evidence which were in the handwriting of apvellee, and for 
this reason no injury was occasioned by limiting exhibits °8 to 
110 to the gross sales. 


The praccipe, summons ene declaration claimed damages in 


Sed = 


the sum of $500.0C, the judgment was for $570.72 and it is in- 
Sisted by appellant that the judgment, being in excess of the 

ad damnum cannot be sustained. The abstract aid record filed 
by appellant showed no amenduent cf the ad damnum, but an addi- 
tional record and abstract filed by appellee shows that on March 
12, 1921, appellee made a motion to increase the ad damnum in 
the declaration to $700.00. The motion was allowed and the 
amendment was made. The udigment does aot exceed the ad damnum 
in the declaration as amended. iio specific objection was made 

to any variance between the smount of damages as alleged in the 
declaration and the amount set forth in,.the praecipe and sammons. 
No. specific error having besn assigned on that point, it is now 
too late for appellant to take advantage of any such error, if 
any existed. Utter v. Jaffray & Co. 114 Ill. 470. The 
Metropolitan Accident Associet 

Prairie Stete Loan & Building Asscciation v. Gorrie, 167 T1ll. 414. 
Leathe v. Thomas, 218 Ill. 246. 

2% the close of the evidence, appellant made a motion to 
direct ea verdict in its favor, the motion was overruled and this 
ruling is assigned es error. It is also contended that the ver- 
diet is contrary to the weight of the svidence. The motion to 
direct a verdict was based on the claim of appellant thet the 
suit was prematurely brought for the reason thet the employment 
of appeliee wes for a year and that no commission was due until 
the end of the year, whereas the suit was commenced on November 
16, 1920. The contention that the verdict is contrary to the 
evidence is based upon the same ground/. There is a sharp con- 
flict in the evidence as tc the terms of the employment. The 


evidence offered by appellant tends to show that the employment 


was for a year, but the evidence offered by appellee is to the 
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contrary. No gocd purpose would be served in setting ont this 
evidence in detail. Thore was sous talk between the oarties st 
thse tine the contrect was made of putting the contract into 
writing, but this appellee refused to a2. The word “your " 

was used during ths negotiations and at least one witusss for 
apodellant testified th:t the enmployuent was for 2 yesr. apel- 
lsnt offered evidence to show « custom of appellant te pay 37) 
commissions at the end of the year. It has been held that an 
agreenent for a certain gun per yser, no term ot service being 
agreed upon, merely governe the rate of comoensetion and net 
necessarily the length of the term of the emoloyment. Pfund v. 
Zimmerman, 29 Ill. £69/ Chs@wick ve. Morvis Ce. 170 Ili. inn.569. 
Harquam ve Domestic Inginesring Co., 210 Tl]. sp. 337. ‘hen the 
terms of a contract sre not ambiguous, a omstom cannot be invoked 
to overcoiss the oositive terms of 2» contract. Consolidated Pater 
Power Coe ve. Louisville Herald Co., Z11 T1ll. . ope 569. It ie 

not sufficiernt te prove isolcted instunces of a custom, Prt 

the transaction mst te vositively established as « tact snd not 


left as a m.tter of inference from ysrious transcctions. Jones 


eI 


& COs Ve Bowman Dairy Co., 20 Ill. App- 579. ‘*hether 2 piven 
custom does or dces not exist ig a question of fect for 2 jury. 
Chicago Packing & Provision Coe vs. Tilton, 97 Il]. 547. “here 
there is no snecificstion of sny particular time of service 
agreed upon by contract, there is no hiring for any fixed period. 
Cdell v. Chiesgo & Great vestern Keilroad Company, 212 Tlie -po. 
616. Y¥hat the terms of the contract were tetween appellant end 
appellee; whether the employment wae for one year; whether tne 
commisaion was not due until the ena of the year; and whether 
appellee violated the terms of the sontract, were all moestions 
of Yact for the jury and this court widl aot disturh the vordict 
unless it is elearly ag inst the woight of the svidence. We have 


exaz ined the evidence with considerable gars and we cannot say 


- that the verdict was against the weight of the evidence, sni we 


do not think that the court committed any error in refusing to 
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direct a verdict for appellant. 
Complaint is made of certain remerks to the juvy made in 
the argument by counsel for apsvelles. It will not be necessary 


yr the reason that, from our 
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to set out these remarks in ful 
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examination of them, we do not consider they constituted rever- 
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Sible errcer. 
We find no error end the judgment will be affirmed. 


Judgment affirmed. 
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egun and held at Ottawa, on Tuesday, the fourth day of April, in the year’ of our Lord one thousand nine 
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George A. Lyon, Trustee in Bankruptcy 
of the estate of Josiah L. Robinson, 


Cy o> 
Appellant, kK we OL 
VSe 
Josiah L. Robinson, Ada Stone Robinson, Appeal from 
Mutual Wheel Company, a corporation, 


Fred J. Kraft, L. G Willis, as Trustee Rock Island 
in Bankruptcy of the estate of 
Robinson-Miller Company, a corporation, 
William E. Fry, Trustee in Bankruptcy 
of the estate of Robinson Manufacturing 
Company, a corporation, H. G. McGee, 
exedutor of the estate of Frank H. Keys, 
deceased, Cary R. Crawford, and George 
McMaster, 
Appellees. 


Partlow, J. 


On December 24, 1909, appellant, George A. Lyon, as trustee 
in bankruptcy of Josiah L. Robinson, filed his bill in the circuit 
court of Rock Island county against appellees, Josiah L. Robinson; 
Ada Stone Robinson; the Mutual Wheel Company, a corporation; L. G. 
Willis, as trustee in bankruptcy of the Robinson-Miller Compmy, a 
corporation; William E. Fry, trustee in bankruptcy of the Robinson 
Manufacturing Company, a corporation; H. G McGee, executor of the 
estate of Frank H. Keys, deceased; Fred J. Kraft; Carp R. Crawford; 
and George McMaster, in which appellant sought to set aside certain 
transfers of stock by Robinson alleged to have been in fraud of 
creditors. The cause was removed to the United States Court, was 
subsequently sent back to the State court, and amended and supple- 
mental bills were filed. There were demurrers to the bill, finally 
issue was joined and the cause was referred to a master to take the 
evidence and report his conclusions. The mster recommended a 
jeerse setting aside a part of the transfers, and holding that other 
-transfers were valid. Exceptions to the master's report were sustained, 
the bill was dismissed for want of equity, and this appeal was pro- 
secuted. 


The evidence shows that Josiah L. Robinson, in 1875, in the 
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city of Freeport, formed a co-partnership known as Robinson & 
Company, for the manufacture of vehicles. The business was success- 


ful, and in 1890 was incorporated under the name of the Robinson 


D 


Manufacturing Company. Two adjunct corporations were organized to 


i¢ 


take care of the output of the Robinson Manufacturing Company, 
namely, the Robinson-Miller Company, of Minneapolis, Minnesota, 
incorporated in 1891 to look after the business in the northwest, 
and the Consolidated Implement Company, of Kansas City, Missouri, 
to look after the business of the southwest. Robinson was the lead- 
ing spirit in all of these corporations. In 1891 or 1892, a number 
of persons engaged in the manufacture of vehicles and requiring 
wheels in large quantities, incorporated the Mutual Wheel Company, 
with headquarters in the city of Moline, Illinois. The object of 
this corporation was to manufacture wheels, suvply the members of 
the corporation at advantageous prices, and not to let any of the 
stock get into the hands of outsiders. This last corporation was 
prosverous, paid large dividends and increased its capital stock 
from time to time. 

Fred J. Kraft, in 1889, entered the employ of the Robinson 
Manufacturing Company as a traveling salesman, and continued in 
that position until December, 1900. Robinson and Fraft went to a 
health resort in ilma, Michigan, where Robinson met Ada Stone, a 
bookkeeper. She was born in Washington, D. C., she taught school 
at $21.00 a month, and had been employed for about five years in the 
government departments at from $60.00 to $75.00 per month, also at 
Alma, Michigan, for two years and a half at $30.00 a month, and 
her room, board and washing. She had saved about $1800.00. She 
accepted Robinson's offer of employment, and in 1898 went to Free- 
port and entered the employ of the Robinson Manufacturing Company. 
She took with her the $1800.00 she had saved from her former employ- 
ment, and testified that she placed it in an envelope in the 


company's safe, where it remained with other small accumlations. 


She became a member of the Robinson family, and their relations 
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became very close and confidential. Her salary at the Robinson 
Manufacturing Company at first was $12.50 & week, which was later 
increased to $1000.00 per year. Robinson in 1902 made gifts 
and transfers of money and other provserty to Ada Stone. When 
Robinson's mother died she left an estate of about #4700.00, 
which was given to Ada Stone. From 1902 to 1904 three insurance 
policies on Robinson's life matured, and these amounts were paid to 
her; one was $760.00, a second was $2000.00, and the third was 
$1560.00. Robinson's wife died in November, 1903, leaving no estate, 
and in the following year Robinson made a gift of his home and its 
furnishings to Ada Stone, which proverty was afterwards sold for 
$8000.00. It is claimed thet all of these gifts to Ada Stone were 
returned to Robinson by her to be held by him in trust for her, 
and they were allowed to accumulate for future investments. In 
August, 1905, Robinson and Ada Stone were married; and the evidence 
shows that the fund in the envelope in the safe had increased to 
about $3000.00. 

Robinson owned 270 shares of stock of the Mutual Wheel Company, 
with a par value of $27,000.00, and on March 7, 1906, he made a 
gift to his wife of 180 ef these shares, and certificate No. 87 
was issued to her. This certificate was afterwards divided into 
two certificates, Nos. 113 and 114, and for 90 shares each, issued 
to Mrs. Robinson. The remaining 90 shxres of the 270 standing in 
the name of Robinson, it is claimed, were owned by the Robinson 
Manufacturing Company, and held by Robinson as trustee. In the fall 
of 1906, a stock dividend of 100 per cent was declared, whereby 
the number of shares of Mrs. Robinson was doubled, making her the 
owner of 360 shares of the Mutual Wheel Company stock. The 90 shares 
which Robinson claims he held in trust participated in the stock 
dividend, and these 180 shares were subsequently hypothicated to 
the First National Bank of Freeport to secure a debt of the Robinson 
Manufacturing Company. Later this pledge was divided, the bank 


taking in pledge 110 shares, and a certificate for 70 shares, 


numbered 112, was later issued to Kraft on July 2, 1908. 
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In 1907, Robinson pegan to have financial difficulties. 

The banks refused to loan his corporation any more money and demand- 
ed payment on the notes which were at that time due. Robinson 
carried the paper of these corporations to a large amount on which 
he could not realize. When confronted with these difficulties 
Robinson and his wife determined to invest the trust fund, which 
Robinson held for his wife, in the stock of the Mutual Wheel Company. 
. The Robinson-Miller Company claimed to hold, through Robinson, as 
trustee, 90 shares of this stock, being certificate No. 89, and ° 
Robinson and wife went to Minneapolis, and, on August 6, 1907, pro- 
cured a transfer of this certific te to Mrs. Robinson, as certificate 
No. 106. Most of the mapehase price for this stock, it is claimed, 
was paid in checks by Robinson from the trust fund, which appeared, 
however, merely as a credit to him on the books of the Robinson- 
Miller Company$ To make up the balance Mrs. Robinson drew on the 
$3000.00 envelope in the safe of the Robinson Mamfacturing Company. 
It is claimed by Robinson that this purchase was in fac® made early 
in July, 1907, and on account of the absence of the secretary the 
new certificate was not issued until sugust, but the appellant con- 
tends that this was merely a subterfuge to avoid the four months 
provision of the Bankruptcy Act. In writing out the assignment of 
certificate No. 89, the secretary inserted the name of J. L. Robin- 
son, but his attention was called to that fact, and it was corrected 
by adding to the assignment the statement that the shares were issued 
to Ada S. Robinson. 

On October 31, 1907, Robinson ordered certificates Nos. 70 
and 88 cancelled, and certificate No. 107 for 90 shares, and No. 108 
for 70 shares, were issued in their place to Mrs. Robinson. Thus, 
on October 31, 1907, on the eve of the insolvency of Robinson, his 
wife became the owner of 610 shares of the stock of the Mutual 
Wheel Company and its value was $125.00 a share. 

On the afternoon of October 31, 1907, Robinson left Freeport 
to join Mrs. Robinson in Kansas City. He took with him all of the 


available funds of these corporations, amounting to about $4500.00. 
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He testified that of this amoupt, he paid $530.00 on a note due 
from the Robinson Manufacturing Company to irs. Laura Stone, the 
mother of iirs. Robinson, and $2400.00 of the mount was turned over 
to Mrs. Robinson, and Robinson kept the remaining $1600.00. In 
November, 1907, Robinson and wife, in Los Angeles, California, 

met Kraft, who had severed his connection with the Robinson Manm- 
facturing Company about 1900, and had located in Los Angeles, where 
he was in the carpenter business. While in the emvloy of the 
Robinson Manufacturing Company he received a salary of from $75.00 
to $125.00 a month, and it is claimed thet he acquired certain stock 
of the corporation, and that when he left its employ it owed him 
back salary and borrowed money amounting to $7300.00, and the 
company's note was issued to him for this amount, but his stock 

was left in the possession of the company. It is apparent from 

the evidence that Kraft knew very little, if anything, about this 
$7300.00 note or his stock in the company. He left everything to 
Robinson, who looked after the matter for him, and received the 
interest. Robinson and wife had the Kraft note of 57300.00 with 
them in Los Angeles, and lirs. Robinson claims she took up this note 
by giving her own note to Kraft and leaving with him as collateral 
security certificate 108 for 70 shares of stock. On July 2, 1908, 
Mrs. Robinson took uo her note to Kraft by transferring to him the 
70 shares of the Wheel Company's stock, being certificate 112. 

On April 10, 1908, Robinson was adjudged a bankrupt in the 
United state toich ot Minnesota, and George A. Lyon was appointed 
as trustee. Robinson was discharged in bankruptcy, on August 4, 
1911, over the objections of the Fidelity Trust Company, a creditor. 
On March £, 1908, the Robinson-Miller Company was adjudged a bank- 
rupt in the same court, and L. G Willis was appointed trustee. On 
February 8, 1908, the Robinson Mamfacturing Company was adjudged 
a benkrupt in the United States District Court for the Western 
Division of the Northern District of Illinois, and William &. Fry 
was appointed trustee. On July 1, 1908, a bill was filed in the 


District Court of the United States for the Northern Division of 
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the Southern District of Illinois, by George 4° Lyon, trustee of 
Robinson, agsinst Robinson and his wife and the Mutual ‘heel 
Company, Kraft, Willis and Fry, as trustees, which bill alleged 
the ownership of the 610 shares of the Mutual ‘heel Company stock 
by Robinson, the transfer to irs. Robinson, the pledge of the 70 
shares to Kraft, and alleged that all of these transactions were 
fraudulent as to creditors of Robinson, and prayed that the same 
be vacated and the stock subjected to the payment of Robinson's 
debts. On October 2, 1908, notice was served on the Mutual Wheel 
Company, notifying it of the filing of the bill in the United 
States Court and warming it not to wy dividends to either Robin- 
son or wife, or to Kraft, on the stock in question. On November 
23, 1908, Fry, as trustee, filed a cross-bill making, in substance, 
the same charges as in the original bill, and on October 20, 1909, 
the bill and cross-bill were dismissed. 

On December 24, 1909, appellant, as trustee, filed the bill 
in this case in the cirmit court of Rock Island county against 
the parties to this suit, making the same charges as alleged in the 
bill filed in the United States Court, and asking the same relief. 
On May 2, 1910, Robinson and wife and Kraft had the cause removed 
to the United States District Court for the Southern District of 
Illinois, where the suit was subsequently dismissed, was afterwards 
reinstated, and the cause was finally remanded to the circuit court 
of Rock Island county. On November 6, 1911, an amended and supple- 
mental bill was filed making Frank H- Keys, Cary R- Crawford and 
George MeMaster defendants, and alleging transfers of stock to 
them subsequent to the filing of the bill. Keys lived in Iowa, 
Crawford in Missouri, and MeMaster in Illinois. Upon issue being 
joined in the cirmit court of Rock Island county, the cause was 
referred to the master to take the evidence and report his con- 
clusions. 

The master found that the transfer of the 180 shares of 
stock in March, 1906, was a gift made under such circumstances as 


to be unassailable, and therefore it and its increase to 360 shsres 
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in October, 1906, were out of the case; that the transfer of 250 
shares in August and October, 1907, were paid for by Robinson, 

were transferred to Mrs. Robinson without consideration in order 

to place them out of the reach of his creditors, and were not paid 
for out of any trust fund belonging to Mrs. Robinson; that the 
transfers to Keys, Crawford and Mcliaster were in good faith, the 
doctrine of lis pendens did not apply to them, they did not have 
any notice and were not charged with knowledge of any improper 
intent in the transfer, and the bill was dismissed as to them. 

On June 10, 1909, the master overruied the objections to this report, 
except those referring to the prayer for an accounting from Mrs. 
Robinson, and as to these objections the muster modified his report 
and found that the appellant was entitled, under the bill, to an 
accounting from Mrs. Robinson. 

On the hearing of exceptions to the master's report, the 
exceptions were sustained and the court found that Crawford, Keys, 
and McMaster were bona fide purchasers and the bill should be 
dismissed as to them; that no decree for an accounting could be 
entered against Robinson, his wife or Kraft, for the reason that 
all of them were served by vublication, and the court was without 
jurisdiction to render a personal decree aguinst them; that the 
appellant was not a judgment creditor of Robinson, with execution 
unsatisfied, and was not entitied to a discovery of proverty in 
the hands of a third person; that the cause could not be retained 
against the Mutual Wheel Company and Crawford, Keys and McMmaster , 
and the #ill was dismissed for want of equity. 

The contention of the appellant is that the gift in March, 
1906, was colorable only, and Robinson continued thereafter to have 
control and a beneficial interest in the stock; that the transfer 
of August, 1907, by Robinson-Miller Company, was paid for by Robinson 
and vested the equitable and legal title in him, and the stock was 
re-issved to his wife without consideration for the purpose of 
delaying and defrauding creditors; that the transfer in October, 


1907, was without consideration and void as to creditors, and 
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whatever interest the Robinson Mamfacturing Company had was 
extinguished by that transfer; thot Keys, Crawford and McMaster 
were not innocent purchasers, but, if they were held to be innocent 
purchasers, Mrs. Robinson must accougt from the shares retained 
by her for all shares transferred by her to them, there being no 
identity in the shares of stock; and if there were no shares re- 
tained by her, then she mst account for their value. 
The contention of a»rpellee is that the appellant had no 

legal right to institute the suit, and it was commenced without 
any lien, judgment or execution; that the appellant is estopped 
by the objections of the Fidelity Trust Company before the bank- 
ruptcy court, to the discharge of Robinson, and the question of the 
alleged fraud is res judicata; that appellant camot have a decree 
.in personam against lirs. Robinson; that the Fidelity Trust Company 
was the only creditor and was not a creditor of Robinson at the 
time of the transfer of the stock, and therefore appellant is in 
no position to attack the transfers; that the appellant cannot h ve 
a decree in rem because the res never was within the jurisdiction 
of the court, or if it ever was, it passed to bona fide holders 
for value; that as there was no transfer of the stock within four 
months of the adjudication in bankruptcy, the appellant can have 
no relief for the reason that the stock transferred passed into 
the hands of innocent holders for value, and by the terms of the 
Bankruptcy Act these purchasers ere protected; that the bill was to 
remove clouds and set aside transfers of personal property, and a 
court of equity was without jurisdiction, but the remedy was at law; 
that the court never had jurisdiction either of the res, or the 
person of Mrs. Robinson; that a transfer to be avoided by creditors 
must be made at a time when the transferor was indebted to the 
creditors; that a gift inter vivos by a husband to a wife is valid 
against creditors if the husband is solvent when he made the gift, 
and no creditor can avoid such a gift unless he was a creditor at 
the time of the gift, unless the gift was made in anticipationof 

the debts. 
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Section 67 E, of the Bankruptey act of 1898, provides that 
all transfers with intent to hinder or delay creditors within four 
months prior to the filing of the bankruptcy petition, shall be 
void, and thet all property so transferred shall pass to the 
trustee, and it shall be the duty of the trustee to recover the 
same by legal proceedings. section 70 #, provides that the trustee 
may avoid any transfer which any creditor might have avoided, and 
may recover the property so transferred. lLoveland on Bankruptcy, 
3rd edition, 1269-1272. The right and duty of the trustee, with- 
out prior leave of court, to bring an action for such recovery 
has been recognized. lLovelsnd on Bankruptcy, 3rd edition, 424. 

Under these sections it was not only the right but it was 
the duty of the appellant, as trustee of Robinson, to file the 
bill in this case for the purpose of subjecting thse property of 
the bankrupt to the payment of his debts, ani leave of court was 
not necessary before such suit was filed. The bill was filed, not 
for the benefit of the Fidelity Trust Company alone, but it was 
filed for the benefit of all creditors, and it made no difference 
that the Fidelity Trust Company, employed attorneys to assist in 
the prosecution of the case, and has been more active than other 
ereditors in pushing the case to a conclusion. The fact remains 
that the Fidelity Trust Company is not the reai and sole complain- 
ant, but the suit was brought for the benefit of all creditors, 
and they share in the result of the suit according to the amount 
of their claims. 

Neither is it true, as claimed by appellee, that because 
the Fidelity Trust Company filed objections to the final discharge 
in bankruptey of Robinson on substantialiy the same grounds as are 
alleged in the bili, and the United States Court denied the ob- 
jections and discharged Robinson, that the alleged fraud of Robin- 
son in transferring the stock is res judicata. The most of 
appellees' argument on this point, as it is on several other 
points in this cause, is that the Fidelity Trust Company was the 


only ereditor of the bankrupt. We do not think the evidence 
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suStains this contention. The bankruptcy proccedings show that 
five claims were proven ag inst the estate of Robinson, three by 
the petitioning creditors, one by the Western Trust ani Savings 
Bank of Chicago, and one by the Third National Bank of Rockford, 
Iliinois. It has been held in many cases that the discharge of 
a bankrupt is personal to him and does not effect a suit for 
the recovery of fraudulentiy transferred assets. Moyer vs. Dewey, 
103 U.S. 3501; In re Pierce, 103 Fed. 64; In re Burton, 29 Fed. 637. 
The reason for this rule is that otherwise one creditor, by object- 
ing to the discharge of the bahirupt, could defeat the claims of the 
trustee, though the latter was net & party to the contest over th 
discharge, and one creditor might defeat the claims of all other 
creditors, regardless of the merits of the controversy. In this 
case all of the creditors did not file objections to the discharge, 
and the trustee took no part in the proceedings, and therefore the 
order of the United States Court was not res judicata as against the 
trustee. 

There is no merit in the contention of the appellees that 

the Fidelity Trust Company was not a ereditor of Robinson at the 
time of the transfer of the stock, and that appellant cannot attack 
the transfer, or that appellant camot recover because he had no 
judgment against Robinson, uoon which an execution could be issued 
and returned no property found. 160 shares of the stock were 
transferred to Mrs. Robinson on October 31, 1907, after the Fidelity 
Trust Company became a creditor; and before all of the transfers of 
1907, the Bhird National Bank and the Union National Bank were 
creditors and had been creditors for considerable time. This con- 
tention of the appellees cannot be sustained for another reason. 
This is not a creditors’ bill filed by a judgment creditor to sub- 
ject the real estate to the lien of his judgment, but it is a bill 
by a trustee in bankruptcy for the purpose of reducing to possession 
the assets of the bankrupt. It is not a prerequisite to the filing 


of such a bill that an execution should have been issued upon a 


a 
judgment secured by the creditor of the bankrupt. After the 
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adjudication of the bankrupt no creditor could reduce his claim 

to judgment, nor would he be permitted to sue out an execution 
and levy the same upon any part of the estate of the bmkrupt. 

For these reasons, the ordinary rule with reference to the 
issuance of an execution before the filing of a ereditors' bill 
does not apply in this case. IMMcKey vs. Bmamuel, 263 [1]. 276. 

The transfers which the master found should be set aside were 

made within four months of the bankruptcy proceeding and under the 
statute were void if made to defraud creditors. 

The next question is with reference to the jurisdiction 
which the court acquired over Mrs. Robinson. Robinson and wife, 
Kraft, Crawford and Keys were all regidents aereraiien States, 
and the service on each was by publication. There was personel 
service as to McMaster. Robinson and Kraft did not appear, but 
all of the other defendants filed demurrers and answers. Mrs. 
Robinson entered a Special anpearance and filed a ples to the 
jurisdiction, which plea was overruled, and ell of the defendaits 
were ruled to answer. Thereupon, her solicitor i:ormally entered 
an appearance "an pursuance of the rule and order of the court” 
and "for the purpose of making such anawer as may be necessary 
under such rule". On the same day she filed a general demurrer 
which was filed "only in pursuance of the rule". Thereafter an 
amended bill was filed and she fiied a general demurrer "only in 
pursuance of the rule". A second amended bill was filed and she ~ 
again demrred, and later filed an amswer to the merits, putting 
in issue substantially all of the allegations of the bill. The 
cause was referred to a mester, exhaustive hearings were held, 
depositions gage taken in many plsces, and iirs. Robinson appeared 
by attorney and took part in the proceedings. ‘he merits of the 
case were presented, argued on both sides, and submitted to the 
court and to the master. It has been held in many cases that, 
under the circumstances here presented, a defendant submits herself 


to the complete jurisdiction of the court for all purposes the same 


as if she had been reguiarly served with summons as provided by law. 
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Lahner vs. Hertzog, 25 Ill. App. 308; Rosenbleet vs. Rosenbleet, 
122 Ill. App. 408. In Nicholas vs. The People, 165 Ill. 502, on 
page 503 it was said: "The notice published was so defective that 
the court acquired no jurisdiction by virtue of it, since the lana 
d@ould not be identified from the description, (Pickering vs. Lomax, 
120 Ill. 289), and if appellant did not submit to the jurisdiction 
of the court, such jurisdiction would not be acquired by an amend- 
ment of the notice. The case of veople vs. Green, 158 I11l. 594, 
was where there was a general appearance by the defendants, and the 
court had jurisdiction. Appellant had a right to apvesr specially 
and question the sufficiency of the notice to confer jurisdiction,- 
and if he went no further the court would have no right to render 
@ judgment. But a defendant may enter his appearance ina tax case 
as well as in a personal action aginst him, and if the appearance 


of appellant was general, it made no difference whether the notice 


published was defective or not. ( People vs. Sherman, 83 I11. 165; 


@ 


Hale vs. People, 87 id. 72; Mix vs. People, 106 id. 425; People vs. 
Dragstran, 100 id. 286.) A special appearance mst be for the mr- 
pose of uming jurisdictionel objections only, and it must be con- 
fined to a denial of jurisdiction. An appearance for any other pur- 
pose than to question the jurisdiction of the court is general. 

(2 Eney. of Pl. and Pr. 632, Abbott vs. Semple, 25 Ill. 107; Mellab 
vs. Bennett, 66 id. 157; Crull vs. Keener, 18 id. 65.) In Crull vs. 
Keener, supra, it was said (p. 66): 'There are cases where the de- 
Potiant may make a quasi appearance for the pursose of objecting 

to the manner in which he is brought before the court, and in fact 
to show that he is not legally there at all, but if he ever appears 


tg the merits he submits himself completely to the jurisdiction of 


_the court and must abide the consequences.’ If he appears to the 
“ :merits no statement that he does not will avail him, and if he makes 


ite a defense which can only be sustained by an exercise of jurisdiction, 


the appearance is general, whether it is in terms limited to a 
Special purpose or not. 2 Ency. of Pl. and Pr. 625." To the same 


effect is People vs. Smith, 281 Ill. 538. We hold that under the 
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f.cts here presented the court hed complete jurisdiction over ‘irs. 
Robinson the Same a8 i¥ she hd been personally served with process 
48 provided by law, with full power and jurisdiction, if jusatifica 
under the pleadings snd proof, to set seside the transfera, to re- 
quire her to account, to render a personal judgment against her, 

or to do any other thing necessSury to be done by a court of equity 
under the pleadings and evidence vorespented. 

It is contended by the aposilses thet (rs. Robinson could 
not be compelled to account, vecaursé there was no guch relief 
prayed for in the bill. fhe prayer of the bill, among other things, 
was "Ghat the defendants be directed tc hold such cf the stock 
above set cut as hes been transferred to each, in trust for your 
orator, and be ordered and required to account for and turm over 
said stock to your orator, together with all dividends and profits 
received by them therefrom”. Under thie prayar an accounting could 
be required, if necessary. 

There is another reason why the disiissal as to lire. Robinson 
was erroneous, even if & personal judgment could not be rendered 
against her. The record shows there was standing in her nose at 
the time the bill was filed, stoek in the iutucl whee] Company 
which waa the subject of the litisution. pert had veen trans~ 
farred to Crawfcrd, Keys seni Jckiustsr, but a part was still held by 
ker. fhe situs of this stock was in Illinois. Faehrig vs. “ilwaukee 
and Chieage Brewerieg,115 Ili. Apo. 525. This stock wus the basis 


of the criginal sorvice by publicaticn, and that service alone, 


. regardless of any appesrance, g.ve the court jurisdiction to hold 


and dispose of the stock in any wey justified by the pdlesdings and 
the evidence. So icng as ae? that etock remained subject to the 
jurisdiction of the court the bill showld not hive been dismissed. 
fhe master found the 1906 transfer was not subject to attack, and 
that the 1907 transfers were fraudulent. ‘inder this holding, irs. 
Robinson, in November, 1907, held 360 shares cf stock belonging to 
her, and 250 sh res fraudulently transferred to her by her husband. 


Any transfer from her will be oresumed te be from her cen stock and 
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not from the stock held under a constructive trust for the benefit 
of creditors. Pyfer vs. Wales, 56 Ill. Anp. 446; Clemmer vs. 
Drovers’ Nationsl Bank, 157 I11. 206. Even though the certificates 
for the 310 shares transferred to Crawford, Keys and ‘‘cMaster 
included all of the stock issued to Airs. Robinson in 1907, never- 
theless the law does not recognize the identity of shares, but, 
on the contrary, treats the transfer es covering the stock right- 
fully owned. 

4s to the transfer of stock, the evidence shows that Robinson 
was the organizer of all of these coroorations. He was a man of 
ability and foresight. He was the moving spirit in each of 
these corporations. As a result of their prosperity, Robinson 
became wealthy. Apparentiy there was no financial difficulty 
until 1907, when all of the corporations excent the Mutual Wheel 
Company became financially embarrassed. To save them from bank- 
ruptcy Robinson pledged his financial credit. This act of Robinson 
did not avert the crash. Robinson saw that the corporations were 
doomed and he attempted to save a part of his property. In /frch, 
1906, he owned 270 shares of the ifutual Wheel Company, and in 
that month he transferred 180 of these shares to his wife. The 
‘master found this transfer was not in fraud of creditors, and we 
think this finding is supported by the evidence. In the first 
place, it was not mede within four months of the bankruptcy of 
Robinson, and therefore does not come within section 67 # of the 
Bankruptey att. The evidence fails to show that on the date of 
the transfer Robinson was insolvent,, but on the contrary it tends 
very strongly to show that he was in fact solvent, but that con- 
ditions had arisen which might place tas eorporations in financial 
difficulty. It is apparent this transfer was a gift to his wife 
and was made without my consideration. If Robinson was sélvent 
at the date of the transfer, and it was not made in fraud of 
creditors, then Robinson was at liberty to sell and dispose of his 


property in any mamner he might see fit, and no one could complain. 
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He could sell or give it to his wife and she would acquire the 
absolute title thereto. Schuberth vs. Schillo, 177 Iil. 346; 
Vietor vs. Swisky, 200 lil. £57; Torrey vs. Dickinson, 213 Ill. 36; 
Riggin vs. veek, 205 Ill. Avp. 87%. For these reasons, we agree 
with the mester thet the evidence was not sufficient to set eside 
the transfer in 1906. 

Cn August 20, 1907, the Kobinson-Miller Company endorsed a 
certificate of 90 shares tc Robinson. He at once endorsed it to 
his wife and the certificate was re-issued to her. On October 31, 
1907, 160 shares standing Robinson's name were assigned to Mrs. 
Robinson. About November i, 1907, Robinson and wife left for 
California, taking with then certificates for 610 shares, and 
practically all of the available cash of the Robinson Manufacturing 
Company. On November 26, 1907, a petition in bankruptcy was filed 
against Robinson, resulting in an adjudication. The testimony of 
Robinson was that the stock transferred in sugust, 1907, was the 
property of the Robinson-Miiler Company; that it was purchased 
prior to Jyly 26, 1907, by Robinson for his wife, and paid for 
by a credit accumlated in his account with that company out of 
the trust fund held by Robinson for his wife, with the addition 
of about $3000.00 paid into the account by her from an envelope 
kept in the same. The account showed several credits in June 
and July, and a charge of $9000.00 against it which was identified 
as the alleged payment. The 160 shares transferred in October, 
1907, it is claimed by Robinson, belonged to the Robinson Mam- 
facturing Company until the summer of 1907, md that it was held 
in the nams of Robinson beesuse the corporation could not hold 
stock in another corporation, and that 90 sheres of this stock 
were transferred to lirs. Robinson and paid for by a credit 
accumulation in Robinson's acccunt out of the trust fund. After 
considering all of this evidence we are of the opinion that the 
contention of Robinson that this stock did not belong to him but 


belonged to the corporation is not sustained by the evidence, but 
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on the cther hsnd the evidence amply sustains the contention that 
all of this stock transferred in August and October, 1907, was the 
property of Robinson and was conveyed for the purpose of defraud- 
ing his creditors. Counsel for Urs. Robinson urge, with consider- 
able earnestness, that these two transfers were legitimate; that 
they were based upon a valuable consideration and were not in fraud 
of creditors. In support of this contention they recite the 
evidence relative to the trust fund in the hands of Robinson be-- 
longing to his wife which had been accumml ted throughout all the 
years by the various gifts above recited from Robinson to his wife, 
also the accummleation of the fund in the ssfe which was started 
with the $1800.00 which she brought with her from Michigan, and 
which had gradually increased until it amounted to about $3000.00 
in 1907. We are unable to share counsel's confidence in this 
contention, but on the contrary we are inclined to believe that 
this story strongly tends to support the contention of appellant 
that the transfers of 1907 were fraudulent. No good purpose would 
be served in expressing, in detail, our views on this feature of 
the case, but we deem it sufficient to say that the accumulation 
of these two funds was so unusual and so contrary to ordinary 
business methods that is tm hard to believe they were actuslly 
accumulateé as appellees contend. On the whole we think the evi- 
dence shows that Robinson's companies, except the Mutual Wheel 
Company, were getting into straightened circumstances as early 

as the spring of 1907, and the conditions gradually grew worse 
until they culminated in the disaster of the late feil, and dur- 
ing all of this time Robinson transferred practically all of his 
assets to his wife without any consideration; that after the 
transfers to his wife, Robinson continued to control and manege 
the stock transferred, and received the dividends thereon as late 
as the spring of 1908. For these reasons, the transfers of August 
and October, 1907, were fraudulent as to ereditors, and the master 


was correct in so finding. 
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When Robinson and wife arrived in Californi.u they had in 
their possession 610 sh res of the stock of the imtual Wheel 
Company. In November, 1907, Mrs. Robinson assigned 70 shares to 
Kraft. In July, 1908, a new certificate was issued to him, and 
in July, 1909, he assigned this certificate to Keys and it was 
trensferred to the latter. In Way, 1910, lirs. Robinson transferred 
80 shares to Keys and 160 shares to Crawford. Crawford later gave 
an option for 80 of these chares to isicMaster, which option was 
exerciséd by McMaster in December, 1910, immediately after the 
dismissal of the case in the United States Court but before it was 
reinstated. This made a total of 310 shares transferred by irs. 
Robinson, and left her as the owner of 500 shares. Kraft wag | 
served by publication. He did not appear, no personal decree 
could be entered against him, and his stock had been transferred 
to Keys and nothing remained in his hands. Meys and Crawford 
were served with publication, and appeared and answered the bill. 
The master found ‘that the transfers to Keys, .icMaster and Crawford 
were not made lis pendens, but were made for a valuable considera- 
tion, and were not fraudulent. This finding of the master is not 
seriously controverted as to Meys and Crawford, but it is contro- 
verted as to McMaster. The evidence shows that Keys and iciaster 
were directors of the company, and licliaster was the secretary. 
Moon, whe wag Crawford's business associate, was aiso a director 
of the company. There was evidence tending to show that all three 
of these appellees were friends of Robinson, hed been closely asso- 
Cisted with him in business, knew of the various transfers of stock, 
and of the suits which had been filed for the purpose of setting 
agide some of these transfers. There are susoicious circumstances 
in evidence with reference to the transfers of this stock to these 
three appellees, but the most that can be said under the evidence is 
that Keys, Crawford and lMciaster were purchasers from one holding 
under a fraudulent transfer. A purchaser from a person holding 
under a fraudulent conveyence is not affected by such fraud unless 


he had notice of the fraud. Section 5, chapter 59, of the statute; 
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Spicer vs. Robinson, 73 Ill. 519; Gavagan vs. Bryant, 83 Ill. 

576; Bradley vs. Luce, 99 Ill. 244; Lick vs. Guebert, 142 

Ill. 154. To justify a court in setting aside a transfer for 
fraud there must ben an attempt by both varties to the trans- 
action to practice the fraud. There is no proof in this record 

of this essential element. Shin vs. Shin, 91 111. 477; Nott vs. 
Shutts, 87 Ili. App. 341. These parties testified positively that 
they paid full value for this stock, and that they did not vurchase 
it for the purpose cf defrauding creditors of Robinson. The 
evidence shows thet these three appellees were interested in the 
Mutual Wheel Company before the bankruptcy proceedings, and for 
that reason they probably would want to buy the stock and keep it 
in their own hands. If the stock was really the prceverty of lirs. 
Robinson, there is no reason apparent, from the evidence, why she 
would part with it to these three appellees unless they did pay 
full value for it. We think the evidence fails to justify holding 
them liable for the stock obtained by them. Counsel for aypellees 
very earnestly insist that the transfer from Mrs. Robinson to Kraft 
was for a valusble consideration and was not fraudulent. We are 
not impressed with appellees position on this question. We are 
more inclined to think the evidence sustains the contention of 
appellant mm: that such transfer was in fraud of creditors. 

Ne are of the opinion that the chancellor was in error in 
sustaining the excentions to the master’s report and dismissing 
the bill for want of equity. Therefore, the decree will be re- 
versed and the cause will be remanded with directions to over-rule 
the exceptions to the master's report, to enter a decree in con- 
formity with the master's report, and to refer the cause to the 
master, if necessary, to state an account, charging Mrs. Robinson 
with the value of the property which she received as the result 
of the transfers of Atigust and October, 1907, as found by the 
master. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, } .. 

SECOND DISTRICT. peo I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this day of 


= in the year of our Lord one thousand 


nine hundred and twenty- 


Clerk of the Appellate Court. 
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on and held at Ottawa, on Tuesday, the fourth day of April, in the yp of our Lord one thousand nine 


| hundred and twenty-two, within and for the Second District of the sfate of Illinois: 
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esent—The Hon. NORMAN L. JONES, Presiding Justice. j 


as 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. DORRANCE DIBELL, Justice. ; 
JUSTUS L. JOHNSON, Clerk. ; 
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CURT S. AYERS, Sheriff. Vi 
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C. E. Enbloon, WAR + 
Appellant, a 
VS. Appeal from Knox 
H. A. Bullock, et al, 


Appellees, 
Partlow, J. 


On November 13, 1915, appellant, C. EB. Enbloom, obtained a 
-jJudgment in the circuit court of Knox county for $932.19 against 
the ae Boyer Broom Company, a corporation, for broom corn sold to 
the corporation in 1914 and 1915. On January 23, 1917, a writ of 
fieri facias was issued and placed in the hands of the sheriff of 
Knox county and a levy was mde upon certain real estate alleged to 
belong to the corporation. At the February term, 1917, of the 
circuit court of Knox county, appellant filed a bill against H.A. 
Bullock, Frank E* Johnson, Gust We Rodelie, David Ramp, E.D. Aiken, 
Ora Cunningham, A. Boyer Broom Company, a corporation, Mechanics 
Homestead and Loan Association, a corporation, and Fidelity Savings 
and Loan Society, a corporation, wherein appellant sought to have 
the real estate levied upon decreed to be the property of the cor- 
poration and subject to the payment of appellant's judgment. The 
bill was later dismissed as to isiken, the Mechanics Homestead and 
Loan Association, and the Fidelity Savings and Loan Society. Upon 
issue being joined, the cause was referred to the master to take the 
evidence and report his conclusions. The master found the issues 
in favor of the appellees and recommended that the bill be dismissed 
for want of equity at the appellant's costs. Objections were filed 
to the master's report which were overruled, and upon a hearing 
before the chancellor, exceptions to the report were overruled and 
the bill was dismissed for want of equity, and from that decree 


this appeal was prosecuted. 
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This is, strictly speaking, nor a creditor's bill, but is a 
bill in aid of an execution, and seeks to have the real estate de- 
creed to be the property of the corporation and subject to its 
debts. The contention of appellant is that the appellees were 
stockholders, directors and officers of the corporation and, for 
that reason, occupied a fiduciary relation to the corporation and 
its creditors; that while the real estate was transferred to them a 
individuals, that under the law, they held it in trust for the cor- 
poration; and it was in fact the property of the corporation and 
liable for its debts. 

There can be very little controversy as to the law applicable 
to this case. Officers and directors of a corporation occupy a 
fiduciary relation to the corporation and to its creditors. Chetlain 
vs. Republic Life Insurance Co. 86 Ill. 220. The directors of a 
corporation are chargeable with knowledge of all the facts concern- 
ing the financial condition of the corporation, and they. camot 
acquire the property of the corporation for their owm use. Moody 
vs. Chicago Title & Trust Co. 126 Ill. App. 68; Voorhees vs. Mason 
245 Ill. 256. Property subject to a trust may be reclaimed by the 
owner wherever it may be found, without regard to any change which 
may have been made in its fom or condition. Wobbe vs. Schaub, 
143 Ill. App. 361; Rice vs. Dougherty, 148 Ill. App. 368; Union 
National Bank vs. Goetz, 138 Ill. 127; Maher vs. .ldrich, 205 Ill. 
2426 

The master and the chancellor found that the appellant had 
failed to prove his case by a preponderance of the evidence, so the 
question presented for review is not a question of law, but is 
purely a question of fact, namely, whether the evidence supports 
the allegations of the bill so as to entitle appellant to the re- 
lief sought. 

The evidence shows that on March 20, 1902, the 4 Boyer Broom 
Company, a corporation, was engaged in the mamfacture of brooms 


in the city of Galesburg, Knox county, and occupied a building 
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located on the real estate in question, which real estate was the 
property of 4. Boyer. On that date Boyer entered into a written 
contract with the officers of the corporation, by the terms of 
which, he contracted to deed the real estate to the cor oration 
for $7000.00, payable $150.00 cash, and the balance at the rate of 
$50.00 per month. Shortly afterwards, Bullock became the presi- 
dent of the corporation, and Johnson, Rodelle, aiken and Ramp 
became the directors, and Ora Cunningham was the secretary. ‘The 
payments, aS provided in the contract, were made out of the funds 
of the corporation from 1902 to 1907, when Boyer died, and after 
his death some few payments were made, but shortly after his death 
default was made in these payments. It is claimed by appellant 
that this default was purposely mde by the appellees so as to get 
the title to the property in their own name to the injury of the 
corporation, but we think this contention is not sustained by the 
evidence. On the contrary the evidence shows that at that time 
the corporation was not successful, but was in financial distress, 
and unable to make the payments on the contract. Albert J. Perry, 
as executor under the will of Boyer, at the February term, 1908, 
of the circuit court of Knox county, began suit to forfeit the con- 
tract. No defense was made to the suit and a judgment was entered 
for possession of the premises. On February 19, 1908, the direct- 
ors of the corporation passed a resolution waiving the issuing of 
a writ of possession, and they surrendered possession of the 
property to the Hracctor Subsequently an attemot was made to 
raise the balance of the amount due on the contract and to redeem 
the property. To that end, application was made by the corporation 
to the Mechanics Homestead and Loan Association, of Galesburg, for 
a loan of $2500.00, but the application of the corporation was re- 
fused unless the premises were deeded to the individual directors 

. of the corporstion ani the loan was made to them es individuals. 
On April 7, 1908, the executor made a deed for the premises to 
Bullock, Johnson, Rodelle, Ramp and Aiken, which deed included, 


not only the real estate, but all the engines, boilers, machinery, 
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fixtures, tools and apparatus contained in the building used as a 
factory, whether the same were permanently attached to the building 
or not. After this deed was executed, the five grantees executed 
& mortgage to the Mechanics Homestead and Loan Association for 
$2500.00. The monthly dues and interest on this loan were $25.00. 
The corporation continued to occupy the premises after this loan 
was made and, to a certain extent, operated its business and paid 
the $25.00 monthly dues and interest togather with the taxes, from 
1908 until 1915, when default was made by it in the payment of the 
dues and interest. There is a conflict in the evidence as to these 
payments. Appellant contends that they were made out of the funds 
of the corporation and were evidence of its ownership of the pro- 
perty, while appellees claim that appellees were the real owners 
of the property and these payments were made merely as rent while 
the corporation occupied the premises. In Jamary, 1915, the core 
poration ceased to pay the dues, interest and taxes, and shortly 
thereafter it quit doing business, and its personal property was 
‘sold and“the proceeds were applied to the payment of its debts. 

The building remained empty until 1919, when appellees sold and 
conveyed it to Cc. T. Childers. 

The indebtedness of the corporation to appellant was for 
broom corn sold by him to the corporation, the first delivery 
being in March, 1914, and the last delivery being on January 25, 
1915. Payment was made to appellant for this broom corn by notes, 
which were the basis of appellant's Reaenent Appellant testified 
that, at the time the froom corn was delivered, he was told by 
Bullock, the preisdent, and Ora Cunningham, the secretary, that the 
premises in question were the property of the corporation, but 
this is denied by both the or ofisient and the secretary. 

These are substantially the facts as they appear in the evi- 
dence, and the question for determination is whether these facts 
were sufficient to establish appellant's case and entitle him to 
the relief Sought. We have given to this evidence the careful con- 


Sideration which it deserves and have reached the same conclusion 
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announced by the mester and the chancellor. our sttention is not 
@alied te any place in the evidence which shows the actual value of 
this real estate. The evidence shows that the mechinery of the 
corporation was of very little value and very little money was 
realized from its sele. Over twenty years ago, the prenises were 
contracted for sale on the basis of $7000.00, mt there is nothing 
to show whether the premises wore reslly worth that amount at thet 
time. Only $150.00 was paid in cash and the balance et ‘50.00 per 
month, which was probably not more than what the rant wuld be. 
Payments were made from 1902 to 1907, the exact dates not appearing. 
During that time, if all payments were made for the full five years, 
they would only amount to $3000.00, in addition to the cash pay- 
ment of £150.00. Of this $3150.00, possibly the kreater part 

would naturally be applied on interest, and the balence on the 
principal of the debt. .ppellant contends that when the deed was 
made by the executor tc the five appellees the debt was reduced 

to $2500.00, and consequently 24500.00 must have been paid by the 
eorsoration on the contract, but this contention is not sustained 
by the evidence. It is true the loan te the Mechanics Homestead 
and Loan ..ssociation was for {2500.00, but how this balence was 
aetermined we cannot say, but avparentliy it was not because of 
$4500.00 having been paid on the Boyer contract. fihen the trans- 
fer was made by the executor to the five appellees, it was apparent- 
ly necessary so to do. The corporation had made defsmit under the 
Boyer contract, and the Mechanics Honestead and Loan Association 
would not make a loan te the corporation, which was in financial 
distress and without credit. It wes only by reason of the fact 
that the appellees pledged their individusel <redit that the 
premises did not, at that time, become the absoluta property of the 
Boyer estate. It certainly cannot be successfully contended that 
| this transfer made in 1908, almost seven years before appellant's 
indebtedness was incurred, was made for the mroose of defrauding 
appellant and depriving him of the money due him from the cor- 


poration. Considerable stress is laid by appellant on the fact 
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that after the loan was made to the Mechanics Homestead and Loan 
Association that the $25.00 per month, together with the taxes, 
were paid by the corporation, but during all this time the cor- 
poration occupied the premises and appellees claim these payments 
were in the nature of rent. We camot say this contention is not 
sonsistent with all the facts in the case. Bullock testified 
that the corporation paid the dues and taxes on the real estate 

as long as it had the money so to do, and it only ceased to pay 
them because it did not have the funds. He also testified that 
when default was made, the Mechanics Homestead and Loan Association 
instituted suit, and the appellees were compelled to pay the dues 
and interest from mim that time on. He testified he paid about 
$1300.00 as his share of the debts of the corporation, and after 
January, 1915, he and his associates paid the taxes, dues, inter- 
est, and other amounts due, from 1915 to 1919. Hven if it be con- 
ceded, for the sake of argument, that the title was held in trust 
for the corporation, appellant would not be entitled to a first 
lien ahead of the appellees who had paid out various sums on the 
debts of the corporation before appellant became a creditor. 

On October 3, 1906, the corporation conveyed to Aiken a 

part of the real estate described in the bill as Lot 15 in Boyer's 
Subdivision, for a stated consideration of $1500.00, and on Novem- 
ber 24, 1909, a second deed was executed by the corporation to 
Adked fer the same property, the second deed being made for the 
purpose of correcting a mistake in the first deed, the considera- 
tion being omitted from that instrument. The bill alleged that 
these decds were fraudulent and void, were made without considera- 
tion, and that aiken now holds the property in trust for the bene- 
‘Pit of the corporation. The only evidence in the record as to 
Ahese conveyances shows that Lot 15 was purchased for the corpora- 
tion by Aiken without authority of the directors; that Lot 15 
never in fact belonged to the corporation, and afterwards the 


directors required Aiken to take the property, and the conveyance 
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was made to him for that purpose. The master found that the cor- 
poration was never beneficially seized of Lot 15, and that these 
conveyances were wholly immaterial in this litigation. From our 
examination of the evidence we hold that the master was fully 
justified in this finding. 

The bill is based upon the fiduciary relation of these 
appellees to the corporation, and alleged that the acts of the 
appellees were fraudulent and vcid, and were for the purpose of 
converting the property to the use of the appellees to the injury 
of appellant and the creditors. The most of the evidence consists 
of documents and the testimony of Bullock and Ora Cunningham. 
Fraud is not to be presumed. Something more than a mere suspicion 
is required to prove an allegation of fraud. The evidence must be 
clear and cogent and must leave the mind satisfied that the charge 
is true. Where an act may be traced to an honest intent as well 
as to a corrupt one, the former is to be preferrede In order to 
avoid a deed for fraud both the vendor and the vendee must be 
Shown to have intended to commit the fraud. They must both be 
guilty of the connivance and the intent. .«sultman & Taylor Co. vs. 
Weir, 34 Ill. App. 615; Berkey & Gray Furniture Co. vs. Thein, 

89 Ill. App. 207; Hateh vs. Jordon, 74 Ili. 414; Dickerson vs. 
Evans, 84 Ill. 451; Dexter vs. Meafee, 163 I11. 508. We are of 
the opinion that the evidence fails to sustain the allegations 
of the bill; that it fails to show that appellices were guilty of 
the fraud charged against them; that it fails to show that the 
real estate in question is the property of the corporation and 
subject to the payment of appellant's judgment. For these 
reasons the bill was properly dismissed for want of equity. 

There is another reason why the bill was properly dismissed. 
The deed from the executor of Boyer was to Bullock, siken, Johnson, 
Rodelle and Ramp, and all of them were made parties defendant to 
the bill, which was filed to the February term, 1917. Aiken died 
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in 1910, before the bill was filed, end the bill was subsequently 
dismissed as to him. Ramp died in 1911, before the bill was filed, 
but the bill was not dismissed as to him. None of the heirs of 
either Aiken or Ramp were made parties defendant. Affirmative re- 
lief was prayed against both Aiken and Ramp. Both of them, if 
they were living or their heirs if they were dead, were neesssary 
parties to the bill. These parties were entitled to their day in 
court, and a decree could not be entered against their interests 
without a hearing. This real estate could not be subjected to 

the payment of appellant's debt without a finding by the court 
that the conveyance to siken and Ramp was in trust for the cor- 
poration. Because of a lack of necessary parties, the court was 
without jurisdiction to grant the entire relief prayed for in the 
bill, even though the evidence amply sustained the allegations 

of the bill. 

For the Poncnaeindveated” the decree will be affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, | 


SECOND DISTRICT. eo 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 







Vhereof, I hereunto set my hand angl affix the seal of 
late Court, at Ottawa, this eer lay of 
es : : Sie the year of our Lord one thousand 
nine hundred and twenty- 


sot. a 


Cleri of the Appellate Court. 
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| AT A TERM OF THE APPELLATE 


bgun and held at Ottawa, on Tuesday, the fourth day of April, in the year rd our Lord one thousand nine 


Zé 


| hundred and twenty-two, within and for the Second District of the State of Illinois : 


| 
‘resent—The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. z 


Hon. DORRANCE. DIBELL, Justice. 











JUSTUS L. JOHNSON, Clerk. y 
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People of the State of Tllincvis, >) rn Gg T r Pr; 
f A, > od VU 
Defendant in Orror, fe faofhs UY 
VSe “rror to county court 


Stanley Eishop, of Lake 
Plaintiff in Error, 


Partlow, J. 

The plaintiff in error, Stenley bishop, was found guilty by 
a jury in the county court of lake sounty under the seventh, 
eighth, ninth and tenth counts of an information charging the 
violation of the Prohibition ict. fter the verdict, the sighth 
and tenth counts were nollied by the State's .ttorney, and the 
plaintiff in error wes sentenced under the seventh count, which 
cherged an unlawful attempt to wamifacture intoxicating liquor, 
and under the ninth count, which charged the unlawful oporation of 
a still. To review the jJudguent rendered upon the verdict, a writ 
of error has been prosecuted frou this court. 

It is urged thet ths evidence does not sustain the verdict. 
The evidense shows thut on September 8, 1921, the plaintiff in error 
iived at 1409 Vietoria strect, North Chicago, Lake countye On that 
date C. 4. Brune, = constable, and De A.» Veale, with a search 
warrant for the promises, which were owned by the plaintiff in 
error, went to the house of the plaintiff in error and found hin 
standing on the front poreh- ithen he saw the officers he went into 


the house and rai wway. The officers went into the building, made 


J 


a Search and found « coffee sot containing whiskey, and in the 
basement they found a gas stove with s copper stiii om it. ‘There 
was a barrel of corm mash, several large milk cans fuil cf liquor, 
@ rubber hose and similar articles. In the basement they found a 
Man by the name of Tony Paza. The officers testified that the 
plaintiff in error, at the time they arrested him, admitted that 


he was trying to manufacture intoxicating liquor. They 6180 
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testified that when they first saw him he hed « grenite coffee pot 
in his hand, and he threw the contents of the pot over the porch 
rail and went into a store next docr to his house and said to the 
storekeeper that he was again arrested, or words to that effect. 
The witnesses for the State testified that they tasted the con- 
tents of these exhibits «nd that they contained intoxiceting liquor. 
fona Paga was called ss a witness for the plaintiff in error, and 
testified that he was the owner of the still, and thet he was make 
ing liguor for his own use on the premises of the plaintiff in 
error, who had no knowledge of that fact. fhe plaintiff in error 
testified that ao did not participate in the mamfacture of tle 
liquor, and did not know that Saza was manufecturing liguor in 

his rasidence. The storeckesper next dcor, in rebuttal, testified 
that while the officers were searching the premises, the plaintiff 
in errer came into the store confused and excited and exeleimed 
“They got mo, they got me". 

It is insisted by the plsintif? in error that this evidence 
wes not sufficient to prove, beyond a reasonable doubt, thot he was 
operating a still, cr that he was attempting to manufacture in- 
toxicating liquor, but, on the contrary, the evidence shows that 
it was being manufactured by another man without his knowledge and 
consent. Simply because the witnesses for the defendant in error 
testified to ona state of facts and the witnesses for the plain- 
tiff in error testified to another state of facts entirely differ- 
ent therefram, it does not necessariiy follow that the defendant 
in error failed to make out a case beyond a reasonsble doubt. It 
is the speciai srevince of the jury te weigh the evidence in the 
light of all the facts ami circumstances and astermine where the 
truth is. After e jury hes thus determined where the truth is, 
the verdict will not be set aside unless the court can Sexy that 
it is plainly against the weight of the evidence. Zeopie vs. 
Gonners, 246 Tlie 93; 2eople vse Seott, 261 Lil. 165; People vs. 
Cassidy, 283 Ilie 398. Under the facts appearing in evidence, 
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the jury had a right to determine that it was highly improbable 
that the mamfacture of liguor was being carried on in the plain- 
tiff in error's house, on such a large scale, without his kmow- 
ledge and consent by Paza, who did not live there, and merely went 
there, as he testified, so he could use the gas stove. If the 
jury believed the witnesses for the defendant in error rather than 
the evidence on behalf of plaintiff in error, which they had a 
right to do, they were justified in finding the plaintiff in error 
guilty under the seventh and ninth counts. We think the guilt of 
the plaintiff in error was properly established by the evidence. 

A search warrant, which was in the possession of the officers 
when they went to the plaintiff in error's house, was offered in 
evidence by the defendant in error. The plaintiff in error 
objected to it on the ground that there was no proof of the filing 
of a sworn complaint before the warrant was issued, and that the 
warrant was not in the form provided by the statute. The objection 
was overruled and the warrant was admitted. later on the question 
again arose relative to this warrant, and counsel for plaintiff in 
error objected to it because it did not prove anything, and was 
misleading to the jury, whereupon it was withdrawn by the defendant 
in error, and the court announced that the question relative to the 
search warrant would be covered by an instruction to the jury, but 
no instruction was given. Plaintiff in error insists that the 
warrant was defective; was improperly admitted in evidence; that 
its withdrawal did not cure the error; and that exhibits improperly 
Secured under it by the witnesses for the defendant in error were 
introduced in evidence. 

The difficulty with this contention is that there is nothing 
in the record to sustain the contention, exeept that a search 
warrant was admitted in evidence and afterwards withdrawn. The 
warrant is not in the record so we can inspect it and determine. 
whether or not it was defective, or was improperly admitted in 


evidence. The evidence shows that at the time the officers went 


to the plaintiff in error's house they hed a search warrant. 
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The warrant was not read to the jury and we cannot see how its 
admission end subsequent withdrawal injured the plaintiff in error. 
It is nowhere pointed out in what respect it did not comply with 
the statute. Sections 30 and 31 of the Prohibition Act, chapter 43, 
do not provide that the complaint, affidavit and warrant shall con- 
sist of one instrument. The complaint and affidavit are filed with 
the court issuing the warrant, while the warrant is delivered to the 
officer charged with its execution. If the complaint and affidavit 
were not filed as provided by the statute, and the warrant was | 
issued without a swom complaint having bem filed, that fact should 
have been shown. If the defendant in error did not see fit to prove 
it, then the pleintiff in error had the right to do so. The mere 
statement of the plaintiff in error that the warrant was defective, 
without the record so showing, was not sufficient to raise the 
question in this court of its sufficiency. Not only is the record 
Silent on this point, but there is no showing in the record thet 
any injury was sustained by the plaintiff in error, even if the 
warrant was improperly issued. Several exhibits, including the 
still, gas stove, barrel of mash, milk cans, and liquor, were 
admitted in evidence. The abstract shows that they were all 
offered together as exhibits 1 to 10, inclusive, except exhibit &, 
which was the warrant. The abstract shows that a general object- 
ion was made to all of these exhitits. There was no special ob- 
jection on the ground that some or all of them were improperly se- 
cured under the search warrant. Some of the exhibits may have been 
admissible and others may not have heen. The general objection was 
not sufficient to preserve the point now sought to be raised. There 
should have been a special objection so that the court could have 
ruled specifically on the point and so the defendant in arre? 
could, if necessary, have introduced other evidence to cover the 
objection. The record is in such a condition that the question 
now sought to be raised was not preserved for review in this court. 


If the plaintiff in error desired to have that question covered by 
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an instruction as indicated by the court sat the time the search 
warrant was withdrawn, such an instruction should have been offer- 
ed by the plaintiff in error, which he did not do, and for that 
reason he cannot now eomolain of his own omission. 

On the examination of Ira Stevens, as a juror, he stated 
that, in a liquor case, he would not require as convincing proof 
to find the defendant guilty as he would in a murder case; that he 
did not consider the two cases of equal importance, and that he 
might be more easily convinced in a liquor case than in a mrder 
case. The plaintiff in error then challenged the juror for cause, 
and in response to a guestion from the court the juror said that 
he felt thet he coulé render a fair and impartial verdict in the 
case, and that he would follow the law and the evidence. The court 
then overruled the challenge and the plaintiff in error excused 
the juror peremptorily. In his place Charles W. Brockway was call- 
ed, and the plaintiff in error challenged him on the ground that 
Stevens should have bem excused for cause, but this challenge 
was alco overruled. The plaintiff in error contends that because 
of these rulings he was improverly compelled to be tried by Brock- 
way, who was a hostile juror. There are several reasons ,those 
alleged errors cannot be sustained. The first cone is thet the 
answers of Stevens, taken as a whole, showed that he was a com- 
petent juror. He merely said that he did not consider a liguor 
ease and a murder case to be of equal importance, but he also said 
that he could and would give the plaintiff in error a fair and 
impartial trial, and would be governed by the iaw and the evidence. 
These answers were sufficient to justify the court in overruling 
the challenge for cause. The next reason is that when Stevens 
was excused and Brockway called, the latter was challenged on the 
ground that Stevens should have been excused. The ruling as to 
Stevens was no ground, in the absence of other reasons, for the 
challenge of Brockwsy. The exanination of Brockway does not 


appear in the abstract, and he way have teen in every respect 
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qualified for service in the case. 

In rebutt:.1, the man who kept a store next door south 
of the premises of plaintiff in error was called and testified 
tovertain remarks of the plaintiff in error in the store at 
the time of his arrest. The plaintiff in error insists that 
this evidence was improperly admitted because the name of this 
witness had not been furnished to the plaintiff in error prior 
to the trial. Section 1, subdivision 13, chapter 38, of the 
statutes provided that in all felony cases the defendant shall 
be furnished with a list of the witnesses, and in all other 
cases he shall, at his request, be furnished with a list of the 
witnesses. The charge against the plaintiff in error was not 
a felony, but was a misdemeanor. He had, however, requested a 
list of the witnesses and it had been furnished. The furnish- 
ing of a list of witnesses, even in felony cases, does not 
preclude the calling of witnesses whose names have not been 
furnished to the defendant. It haa been held in a long line 
of cases that the right to call witnesses whose names are not 
on the list furnished is a matter of discretion with the 
trial court, even in felony cases, Peonle vs. Steinhauser, 
248 Ill. 46, and the same rule is applicable to misdemmanors. 
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has also been held that this section of the statute does not apply 
to witnesses called in rebuttal. The court did not commit error 
in permitting the witness to testify in rebuttal. 

Complaint is made of the twelfth, fifteenth and twenty-first 
instructions given on behalf of defendant in error, and of the 
refusal of the court to give seven instructions offered by the 
plaintiff in error. The twelfth instruction was with reference to 
the weight to be given to the evidence of the defendant, and 
announced the correct rule of law, and was substantially the same 
as the thirteenth instruction offered by the plaintiff in error 
and refused. The fifteenth instruction merely recited the various 
sections of the Prohibition Act under which the prosecution was 
based, and our attention is not galled to any respect in which the 
provisions of the law were not properly amnounced in the instruct- 
ion. The twenty-first instruction defined the term reasonable 
doubt as approved on many occasions, and for that reason it was 
not necessary to give the first instmction refused, which was on 
the same subject. ‘The other five instructions refused on behalf of 
the plaintiff in error were covered by other instructions given. 
From our examination of the instructions we are of the opinion they 
fully covered all propositions of law necessary for the informa- 
tion of the jury in detezmining the guilt or innocence of the 
plaintiff in error. 

The seventh count of the information charged the plaintiff 
in error with an unlawful attempt to mamfacture intoxicating 
liguor, and the court sentenced the plaintiff in error to pay a 
fine of two Imndred dollars and to be imprisoned in the county 
jail for sixty days. The Prohibition act provides no punishnent 
for an attempt to mamfacture intoxicating liquor, so the punish- 
ment was controileé by the provisions of section 610, chapter 3, 
Cahill's statute, page 1275, which provides that where an attempt 
is made to commit an offense prohibited by law and no punishment 
is otherwise provided, the offender, upon conviction, where the 


offense is not a felony, shall be by fine not exceeding three 
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hundred dollars, or imprisonment in the county jail not exceed- 
ing six months. This statute does not provide for both fine and 
imprisonment. The ninth count charged plaintiff in error with 
unlawfully operating a stili, and on this count he was fined three 
hundred dollars sand sentenced to the county jail for sixty days. 
Section 27 of the Prohibition act, for the overation of a still, 
provides a penalty of not more than two hundred dollars, or im- 
prisonment not exceeding six months, or both. The fine under this 
count of the information was three hundred dollars, which was in 
excess of the maximum provided in the statute. Under both counts 
the sentence was not in accordance with the statute, and for that 
reason the judgment must be reversed. It has beem held, under 
Similar circumstances, that the prover practice is to reverse the 
judgment and remand the cause to the trial court with directions 
to enter judgment as provided by law. Uenderson vs. reooie, 165 
Ill. 607; People vs. Neathery, 227 fli. 110. 

For the error in not -sentencing the plaintiff in error as 
provided by the statute, the judgment will be reversed and tk 
Cause remanded With directions oe trial to enter judgment 
as provided by law. 


Reversed and remanded with directions. 
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Stockton Flectric Company, 
Gb OD tf + 
“a2 & p 
Appellee, fet Fes Wt 
VS. Appeal from 5tephenson 


Lena Electric Light and rower 


Company, 
Appellant, 


Partlow, J. 

Appellee, the Stoekton Hlectric Company, filed its bili in the 
circuit court of Stephenson county against apvellant, the Lena Electric 
Light and Power Company, vrsying for an injunction to restrain appel- 
lant from cutting off the electric services which appellant was furnish- 
ing to the appellee, and a temporary injunction was granted. An answer 
was filed by appellant, also a cross-bill praying that a judgment be 
rendered against appellee for an unpaid balance which sypellant claims 
was due from appellee for prior service. There was a hearing before 
the chancellor, a decree was entered finding that the anount claimed 
by appellant from appellee was not dve, and the injunction was dissolv- 
ed on the ground that a new rate had been put in forde and effect after 
the injunction was granted and that no injunction was necessary. From 
that decree an appeal was prosecuted. 

On October 3, 1919, appellant and appellee entered into a written 
contract wherein appellant was to furnish electric vower to appellee. 
The rate to be charged was set forth in the pomieee ty whieh was approv- 
ed by the Public Utilities Commission on October 31, 1919. The con- 
tract provided that the rates stated were the legs] rates of appellant 
on file with the Public Utilities Commission and were subject to change 
by order of the commission. Appellant filed its schedule with the 
Public Utilities Conmission on November 24, 1920, asking for an in- 
Crease of rates to become effective December 10, 1920. On December 
14, 1920, there was a hearing before the commission upon the new 
schedule, but no decision was rendered until June 27, 1921. There 


was no suspension of the rates by the commission and it issued no 
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temporary orders with reference thereto. The commission, on July 
“27, 1921, suspended the rate authorized in the contract and placed 
in effect a new schedule different from the rates in the contract, 
and different from the rates asked for by appellant. The new rates 
became effective August 1, 1921. 

Appellant contends that the new rate filed on Jlovember 2, 1920, 
which was higher than the one in the contract, went into force and 
effect at the expiration of thirty days from the time of the applica- 
tion for the increase; that avpellee should have paid for electricity 
at the new rate instead of the old rate; that from the time of the 
filing of the new rate with the Public Utilities Commission, up to 
June 14, 1921, there was due appellant from sppellee, {966.45, being 
the difference between the old rate and the new rate, which smount 
had increased at the time of the hearing to $1343.83. Appellant 
Served notice on appellee, about June 14, 1921, that unless appyellee 
paid the $968.45, appellant would refuse to furnish further electric 
power to appellee. Appellee filed a bill for an injunction, and a 
temporary injunction was issued preventing the aopellant from carry- 
ing out this threat, and upon a hearing on the merits, the chancellor 
found that the appellant was not entitled to the amount claimed, and 
dissolved the temporary injunction for ths reason that a new rate had 
been established by the Public Utilities Commission and the injunction 
was no longer necessarye 

The only contention of the appellant is that because of the 
failure of the Public Utilities Commission to suspend the rates pend- 
ing the hearing, that the new rates went into force snd effect thirty 
days after they were filed as provided in Section 36 of the statute. 
In the case of Michel vs. Illinois Bell Telephone Co-} _ I1].App.___ 
(filed in August, 1921, we decided the exact question here »resented, 
contrary to the claim of the appellant. We there held that the new 
rates, even though they were not suspended, did not go into force | 
and effect, under Section 36, until after a hearing by the 2ublic 


“Utilities Commission and a finding by the commission that the in- 


creased rates were justified. To the same effect is Illinois Bell 
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Telephone Co. vs. Ill. Commerce Commission, _ Ili. App-___, 
(decided by the Appellate Court of the Third District July 9, 1922, 
Gen. No. 7878, April Term, 1922.) The inereased rates filed by the 
appellent were not approved by the Public Utilities Commission until 
“July 27, 1921, and did not go into effect until August 1, 1921. 

Until the new rates went into force and effect anpellee was not 

liable for their payment and therefore appellee was not indebted to 
appellant in the amount of the difference between the old rate and 

the new one, as claimed by appellant. When the new rate was establish- 
ed, the necessity for the injunction was removed. 


The decree was correct and will be affirmed. 


Decres affirmed. 
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STATE OF ILLINOIS, | 


SECOND DISTRICT. LSE: 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whgereof, I hereunto set my hand and affix the seal of 
é/Court. at Ottawa, this G A day of 


in the year of our Lord one thousand 






nine hundred and twenty-  ~(t’? 


atm Lok 


Clerk the Appellate Court. 
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Egun and held at Ottawa, on Tuesday, the fourth day of April, in the year of ‘our Lord one thousand nine 
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No. 7080 No. 32 


Joseph F. Faber, A927, e = f) 


Appellant, 
vs. Appeal from Peoria 
Charles A. Kimmel, et al, 


Appellee, 


Partlow, J. 

On July 21, 1919, appellant, Joseph F. Faber, and Hlizabeth 
Clarke in her own right and as executrix under the will of her hus- 
band, Samuel M. Clarke, who died in 1916, filed their bill in the 
circuit court of Peoria county against appellees, Charles As Kimmel, 
Mary R. Franklin, E. J. Galbraith, as administrator of the estate 
of Luke Sweetser, and others, in which they sought partition and to 
remove certain clouds upon the title to land which they claimed to 
own. This suit was consolidated with a prior proceeding commenced 
by Mary R. Franklin. Answers, cross-bills and supplemental bilis 
were filed. The cause was referred to a master. who heard the evi- 
dence and recommended a decree partly in accordance with the prayer 
of the original bill and partly in accordance with the prayer of the 
eross-bill. Exceptions to the report were overruled, a decree was 
entered in conformity with the recommendations of the master and 
from that decree this appeal was prosecuted. 

On July 15, 1908, Joseph F. Faber, Samuel M. Clarke and 
luke Sweetser entered into a written contract for the purchase, and 
sale for speculative purposes, of a tract of land near the city of 
Peoria, known as the "Bush tract." The contract provided that the 
property was to be conveyed to Faber for the benefit of himself snd 
Clarke who were to furnish the money, and that Sweetser was to hand- 
le it under the directions of Faber and Clarke. The title was to 
remain in Faber for the benefit of all parties concerned, and 
Sweetser was to look after the sale of the property, but Sweetser 


was to have no interest in the property, except he was to have 
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one-third of the profits, after first allowing to Faber and Clarke 
their money invested with six per cent interest. The contract pro- 
vided that it might be assigned. Faber and Clarke were financially 
responsible, while Sweetser was a real estate agent with very little 
or no property, and he was indebted to various persons in large 
sums, including the Central National Bank of Peoria. The bank azreed 
to extend financial assistance to the enterprise, provided it could 
Secure an assignment of Sweetser's interest therein as security for 
Sweetser's indebtedness to the bank. On the day the contract was 
executed Sweetser, with the consent of Faber and Clarke, made an 
assignment of his interest in the contract to the bank to secure his 
indebtedness to the bank, amounting to about $6,000.00. The busi- 
ness was Carried on under the contract for about six years, and 
during that time a considerable portion of the "Bush tract" was 

sold and otherwise disposed of. On June 24, 1914, the balence of 
the "Bush tract" was exchanged for property in the city of Chicago, 
commonly known as "The dvergreen Apartments,” subject to a mortgage 
of $95,000.00 on the Chicago property. On June 30, 1914, the parties 
entered into a supplemental contract which provided that the "Bush 
tract" should be superseded by the Chicago property; that it was 

the intent and purpose of the supplemental contract to explain the 
joint ownership of the two principal parties to the property acquir- 
ed in Chicago in lieu of the "Bush tract"; that the interest of 
Sweetser in the Chicago property, and the other assets of the joint 
ownership, should remain as provided in the original contract. 

At the time of the assignment of the contract of July 15, 1908, 
to the Central National Bank, Sweetser's indebtedness to the bank 
consisted of three notes, one for $4500.00, one for $1500.00, and 
a third for $75.00. The last two notes were signed by W. H.Franklin 
ap security. Shortly after July 15, 1908, Franklin died, leaving 
these two notes unpaid. The Franklin estate was settled and the 
title to all of his apy eee was vested in his widow, Mary 
R. Franklin. During the administration of the estate, Mary R. 
Franklin paid these two notes to the bank and became subrogated 


extsiD bas tedat of guiwolls sgextt tette ,atittor odt to rts ono. 


-o1g togttaoo ed? . .teotednt toe teq xte déiw hetacvah yooom ttedt 
yiisionsn it etew edtelD bus redal .bongians od ddgin wk tedt bed tv 
fttil vrov dtiw toega etatae. isex s Baw testeswi olidw eldienaqaet 


egisi st enosreq avoiisv of betdebak asw.ed Sas.,ytteqorg om xo 


Sestys wned ed? .sitoel to ansd. fsancitsli [atime sd? gutbslont , anve 


Bison tk bebtvox ,eatiazedae odd ot sonstatees {etoneantt bretxe of 


sot yitvosa es terest gactetat s'teaveewe to txemny tags ms.etmo9e 


aaw Soetinos edt- yh odd a0. .drsd eft ot ezenbetdebut a! it9eateew2 
qe eben ,oivslO Sue tedsi to taganos edd diiw, ,xseateewe, bet peexe 


eid etyoee of uned edt of soatiaos oft at saotetal eld To. égaemmgiens 


mbasd si .00.000,98 tuode of amtinuome ,tmad odd od enenbetdabut 


Bae ,eiaey xie ésods tok testiaes eft sebas so botwiso egw Been 


eaw "Sogtt des&" odd to notiueq siderveblanco.s ent? dedt.gatid 


to consled edt , DIOL AS engl nO . ste bepoqntb eatwrod¢éo. ins blee 
,ogeoidd to ysio odd ot wrueqoewm sob. begasdoxe.cew."toatt.dacl”, edt 


sgegizom 8 of toetdne ", atnenditeqi seetgievi ofl" es swocd yloomo 


(Gettxaq edt ,AL@L ,08 onut sO .¥tteqom ogsotdd edt ao, 00,000,823. to 








- 

f 

oa 

2 

a 
aa 


fdeyh" oft geadt bobivoxrg soidw goardn £09 lstnomelqgue £& otal heratne 


asw ti tadd ;ydxeqoig ogsoidd edd yd hebgeteque od Sigede "toaxt 


savy nistlaxe ot gssticoo Latremelqg sa, edt ,to esogisg.b18 tuetai oft 
-timpos yhrecow oft ot esitzeq Leqtonizg owt.edd to qidatenwo.tatot 
«Yo deorodnt edt tad ;"tosxd dewG" edd to wekl af ogeotdd, at be 
tanto, eat to etoeus tedto edt bus ,ydtegoug ogsetdd edd at ronteowe 


steaticoo Lanigizto edt af Sebivow os siamet Sivoda.,qiderenwo 


,eoeL ,af seat to tastinos sd. to taoumg tags edt te emit edt. 24... 
dusd eat of asenbetdobnt a'seatecwe .Enei Lanotssi Lertaed edict 


Bos ,00,008L4 rot emo ,00.008a3 sot eno. ,getom eetds to. botetamon 
ciitverl.E .W¥ yd baxgte otew seton owt dank ed. ..00.81¢. 10% Stidt 2 


gitveel ,feith oifdeavl ,900L ,dL ylvb.redte vliteds...ytinwoos as 
od? Soe belttes saw otetae atidses™ odl. »biequs seton owt esedt 


Boteaotésa omased S86 dued edd ot eedom owt enedd btaq atide 


Ce A ee eae) oy 


Yea .wobiw aid at boseey .acw eipiais scat eda te ifs of. eltit 
-i yrall ,atjeteo edd to noitatteininhs edt - gtized ti tinert sal o 








to the security held by the bank by the assignment to the bank of 
Sweetser's share in the contract, subject to the right of the bank 
to hold the contract ss security for the payment of the “4500.00 
note until it was finally satisfied. Un June 29, 1909, Sweetser, 
with the knowledge and consent of Faber and Clarke, executed to 
Kary R. Franklin en assignment, under seal, of his interest in the 
contract of July 15, 1908, which recited the previous assignment b 
him to the bank, and that s part of the debt secured by the bank 
assignment consisted of the (1500.00 note and the $75.00 note, for 
which . 4. Franklin was security and which notes hed been paid hy 
his estate; that Swestser owed «+. 4. iiranklin two other notes, one 
for $100.00 and another for $300.00; all of which notes were secured 
by the assignment of June 29, 1909, from Sweetser to liary 2. Franklin. 

On June 12, 1912, eppellec, Charles .. Kinmel, obtained a 
judgment in the circuit court of ceorie county against Sweetser for 
$9353.15. Execution was issued, directed to the sheriff of Cook 
county, and on July 20, 1914, there was a levy and sale under the 
execution, of Sweetser's interest in the Chicago property, and 2 
sheriff's certificate of purchase was issued te a man by the name 
of Rogers, but this certificate subsequently came into the nossess- 
ion of Charles 4. Kimmel. Eimmel filed a creditor's bill against 
Faber, Clarke ang Sweetser, but this suit was settled on  pril 27, 
1915, by Sweetser entering into a written assignuent with ZXimmel 
which recited the judgment, levy and sale, and the ussignuent to 
Kiemel of Sweetser’s interest in the Chieago property under his 
contract with Faber and Clarke, which assignment from Sweetser to 
Kimmel was filed for record in the recorder's office of Cook County 
on Kay 14, 1915. 

On April 8, 1915, Sweetser further assigned his interest in 
the contract with Faber and Clarke to Silbert I. Slemmons, to secure 
an indebtedness of $850.00. Slenmmons subsequently died and the 
administrator of his estate was a party to the subsequent vroceedings 
in this case. There was aiso another assignnent of this contract 


to Leonard Hillis to secure $5000.00. 
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On Jamuary 23, 1913, Mary Re Franklin filed her bill in the 
circuit court of Peoria county, in which she sought to subject 
Sweetser's interest in the "Bush tract" to the payment of her claim. 
On Jamary 11, 1917, she filed a supplemental bill, setting up the 
exchange of the "Bush tract" for the Chicago property and praying 
to subject the Chicago property to the payment of the balance me 
her. At the May term, 1918, she filed a second supplemental bill, 
reciting the assignment of the contract to Slemmons. 

In 1916, Clarke died, and on July 21, 1919, Faber and Mrs. 
Clarke filed the bill in this case, making parties defendant all of 
the persons to whom Sweetser had assigned his interest in the 
original contract, setting up substantially the facts above recited 
and alleging that Sweetser had no interest in the property that he 
could assign or transfer; that he was insolvent; that he was unfaith- 
ful to the trust reposed in him by Faber and Clarke; that they took 
the management of the property away from him, and Faber afterward 
managed it without exyvense or cost; that Sweetser died in 1919 im 
great poverty and that Ernest J. Galbraith was his administrator; 
that the proceedings taken by Kimmel beclouded the title to the 
Chicago property and that the cloud should be removed and the 
property be declared to belong to Faber and Clarke. 

On September 11, 1919, Mary R. Franklin filed a cross-bill 
in the suit of Faber and Clarke, setting out practically the matter 
referred to in her previous bill; and praying thst the parties be 
compelled to account to her for the value of Sweetser's interest 
in the Chicago property. On the same day she filed an answer to 
the original bill of Faber and Clarke, admitting the original con- 
tract, the trade of the Bush property for the Chicago property, but 
alleging that the excharmge was made without her consent and know- 
ledge, and denying that the complainants were entitled to the re- 
lief prayed for in their bill. An answer was filed by appellee, 
Kimmel, and he filed a cross-bill. 

On September 1, 1919, Faber purchased for $750.00 the $6,000.00 


note held by the Central National Bank against Sweetser, and he 
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claimed that by the purchase he became entitled, as against Sweetser, 
to the proceeds, suenct that Mary Re Franklin had a prior lien 
thereon in the sum of $1575.00 on the two notes due from Sweetser 

to W. H. Franklin, with interest at six percent from date. 

By order of the court the bills filed by Mary R. Franklin 
were consolidated with the bill filed by Faber and Clarke. Issues 
were joined on the original bill, the smended bill, supplemental 
bill, and cross-bills, and the cause was referred to the master. 

On June 3, 1921, the master made his report, finding the facts as 
above recited relative to the contracts between Faber, Clarke and 
Sweetser and the assignments of Sweetser's interest to the various 
parties. The report recommended that the Chicago or operty be sold 
subject to the mortgage encumbrance, and from the proceeds there 
should first be paid to Mary Re Franklin the full amount of all 
obligations owing her by Sweetser; that there should next be paid 
to Faber and the proper representatives of Clarke, all sums which 
might be owing to them, including the $750.00 paid by Faber to the 
Central National Bank as purchase money of the $6,000.00 note; that 
upon an accounting being had, the amount of profits should be 
ascertained and determined, and apportioned between Faber, Ciarke 
and Sweetser under the original agreement, and the pprtion belonging 
to Sweetser should be paid, after the payment to Mary R. Franklin, 
to the administrator of the Sleumons estate, and if any was left, 
it was to be paid to Kimmel to the extent of his indebtedness, am 
any balance to the estate of Sweetser. Exceptions were overruled 
to the master's report and a decree was entered substantially as 
found by the master, and from that decree this appeal was prosecuted. 
Before considering the errors asSigned, we desire to say that 
the abstract and briefs filed in this case violate rules 16 and 17 
of this court. There is no complete statement of facts as required 
in rule 17. Hach party has merely stated the facts relative to his 
Own asSignment of error, and has not ssen fit to give us a clear 
Statement of all the facts. The nearest statement we cm find is 


in the report of the master, which consists of nineteen pages, and 
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has been abstracted into three pages. The record contains 292 
pages, and there are 102 pages of evidence abstracted into three 
and one-half pages. ‘he decree does not appear in the abstract, 
but counsel have contented themselves by merely stating that the 
decree, in substance, follows the report of the master. It was 

the duty of the appellant to make a clear and concise statement of 
all of the facts, giving the form of the action, the substance of 
the pleadings, the material facts, how the issues were decided, and 
what errors are relied upon te reverse the judgment. There should 
be a sufficient history of the case to show what questions of law 
or fact are submitted for decision, and the abstract should have 
been sufficient to fully oresent every error assigned. The failure 
of counsel to properly abstract the record and to state the facts, 
has entailed upon this court a vast amount of unnecessary labor 
which the court should not have been called upon to perform, and 
because of the condition of the abstract and briefs, we would be 
fully justified in affirming the decree without any consideration 
of the errors assigned. We have, however, attempted to state the 
facts and to arrive at a proper conclusion. 

The appeal from this decree is prosecuted by Joseph F. Faber, 
and Hlizabeth Clarke does not join in the appeal. The only error 
assigned by Faber is that the court improperly decreed that Mary 
Re Franklin had a first lien upon the proceeds of sale to the 
extent of her claim. Cross-errors have been assigned by appellee 
Kimmel in which he elaims that the court erred in holding that his 
assignment from Sweetser was subject to the rights of all the other 
. parties to the suit. Appellant, on page one of his brief, says 
"that the appeal by Faber brings up for review but a singla question, 
and that a legal one, as there is no controverted fact in the case, 
and but a single error is assigned by him, aithough it is twice 
Stated.” 

The decree makes specific findings of fact and as they stand 
undisputed they are very material to the determination of the errors 


assigned. The decree recites the facts substantially as we have 
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abdop Stated them. It finds thst the two contracts between Faber, 
Clarke and Sweetser did not create a partnership, but that their 
relationship was in the nature of a partnership, and that the rules 
governing partnerships are applicable in the case; th t the real 
estate belonged to Faber and Clarke in fee in equal sheres, and 
Sweetser had no interest in the real estate but was entitled to a 
one-third of the net profits; that Faber held the title in trust 
under the contract; that the contract related to one specific and 
well defined adventure, namely, the sale of the "Bush trect", for 
money or time sales, and did not contemplate the exchange of that 
land for other land or chattel property, and did not provide for 
other adventures in other real estate; that the assignments by 
Sweetser vested in the assignees full power and authority to en- 
force their rights as assignees in their own name the same as 
Sweetser might have done before the assignments; that by paying the 
two notes Mary R- Franklin became subrogated to the rights of the 
bank under its assignment from Sweetser; that by the exchange of 

the "Bush tract" for the Chicago property, the contract of July 15, 
1918, was terminated at a profit of $111,285.00, and that Sweetser's 
Share of that profit was sufficient to pay his entire indebtedness 
to the Central National Bank and to Mary R- Franklin, and that said 
indebtedness could and should have been paid; that this exchange 

was made without the knowledge or consent of the bank or iirs. FPrank- 
lin, and was not ratified by either of them, and this act by Faber, 
Clarke and Sweetser amounted to a transfer of the baiance of the 
"Bush tract” to their own use, contraby to the rights of the bank 
and Mrs. Franklin, and thereby Clarke and Sweetser became, in equity, 
personally bound to pay the bank and Mrs. Franklin their indebtedness 
secured by their assignments; that the assignment to Slemmons was 
after the exchange of the properties and his interest was subject 

to the assignment to the bank and Mrs. Franklin, and covered both 
contracts between Faber, Clarke and Sweetser; that the execution end 
Sale by Kimmel was a cloud on the title to the Chicago property for 


the reason that Sweetser had no title therein subject to levy and 
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sale, and the assignment by Sweetser to Kimmel was subject to the 
prior assignments; that the note of $4500.00, due from Sweetser 

to the Central National Bank, was exchanged for a note for {6000.00 
on March 30, 1913, and that on September 1, 1919, this $6000.00 
note was purchased by Faber from the bank for *750.00, and was 
assigned without recourse, and that Faber was entitled to repayment 
of this $750.00 as against all parties except Mrs. Franklin; that 
by the death of Clarke and Sweetser the contract relative to the 
joint adventure terminated at the option of any of the parties, and 
that each party had the right to have the remaining property sold 
and the money distributed; that there should be a sale of the 
Chicago property and an accounting of the partnership affairs; that 
Mary Re Franklin was first entitled to payment of all her claim; 
that second there should be naid to Hlizabeth Clarke and to Faber, 
the amounts due them, including to each one-third of the net pro- 
ceeds, and including to Faber the $750.00 said to the bank for the 
$6000.00 note; that out of the one-third share to Sweetser, the 
Slemmons estate should next be paid, and any remaining should be 
paid to Kimmel to the emtent of his claim, and the balance, if any, 
to the heirs of Sweetser. 

Appellant contends that Sweetser covld not transfer to irs. 
Franklin a larger or different interest than he himself had at the 
time of the assignment. She was fully acquainted with the fact 
that the contract could be assigned so that if an assignwent nulli-- 
fied it, or in any way impaired it, or changed it fundamentally, 
then Mrs. Franklin acquired nothing by her assignment, as the bank 
was its first assignee and was the sole owner thereof to the extent 
of its claim; that Mrs. Franklin never paid anything to the bank 
in satisfaction of its claim against this fund. 

With all of the facts in the decree admitted we do not think 
the contention of appellant can be sustained. The original cortract, 
before the trade had been consummated, was assigned to the bank and 

to Mrs. Franklin, with the knowledge and consent of Faber and Clarke. 


By its assignment, the bank became interested in the contract to the 
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extent of its claim, to be paid out of Sweetser's share of the pro- 
perty. If there had been no profits, the assignment would have been 
of no value to the bank. If the profits of sweetser were sufficient 
to pay the bank, then any balance of such profits belonged to Mary 

R. Franklin to the extent of her claim. This was the legal status 

of the parties at the time of the exchange of the properties. If 
there had been no change in the property, this legal status would 
have continued and been controlling. A trust mst be executed accord- 
ing to ami within its terms. Where beneficiaries have been expressly 
provided for in a trust such beneficiary must consent to any changes 
in the trust before such changes are binding on the beneficiaries. 
Morgan vs. Clayton, 61 Ill. 35. 

The decree found that the exchange of the property was made 
without the knowleage, consent or ratification of the assignee, and 
that this exchange amounted to a transfer to theiz own use of the 
balance of the "Bush tract" by Faber and Clarke, and they thereby 
became personally liable for the amount due the bank and Mrs. Frank- 
line It also found that the trade was consummated at a profit of 
$111,285.00, an amount sufficient to pay the entire indebtedness of 
Sweetser to the bank and to Mrs. Franklin, and that the indebtedness 
could and should hsve been oaid. These facts are undisputed and no 
exception was taken to them, and we think the decree giving to Mary 
R. Franklin a priority is in accordance with the law and the facts. 
Dicus vs. Scherer, 277 Ill. 168. The Chicago property was subject to 
a mortgage of $95,000.00 as against a $30,600.00 mortgage on the 
"Bush tract". The bank and iirs. Franklin were under no cbhligations 
to subject their security to a debt of this size without their mow- 
ledge and consent, and if Faber and Clerke saw fit to trade without 
the knowledge and consent of the assignees, such act amounted to a 
transfer of the balance of the "Bush tract" to their own priv te use. 
And inasmuch as the trade yielded a large profit they became person- 
ally liable to the bank and to lirs. Franklin to the extent of the 
indebtedness due them. The bank and irs. Franklin were not required 


to follow their claim into the Chicago property, or to assume any 
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liability with reference thereto. On the other hand, if the exchange 
was made at a profit of $111,285.00, which is not dismted, then the 
share of Sweotser was sufficient to pay both claims, and appellant 
is not injured by the decree, which gives Mrs. Franklin the priority. 

If these conditions had continued to exist, the bank would have 
had the first claim out of the Sweetser shere and lirs. Franklin 
would have had the second claim. The conditions, however, were 
changed by the action of Faber and the bank. On Jamary 23, 1913, 
Mrs. Franklin filed her bill to enforce her lien. On March 30, 1913, 
the bank took a new note from Sweetser for $6000.00 in lieu of the 
$4500.00 note secured by its assignient. The original assignment of 
Sweetser to the bank could not cover at least $1500.00 of the last 
note because the assignment to sis. Franklin was wior to it. The 
decree found, and it is not controverted, that the original assign- 
ment to the bank was made to secure the $4500.00 note, the £1500.00 
note and the $75.00 note. ihen the $6000.00 renewal note was given 
on March 30, 1913, there was no change made in the original assign- 
ment to the bank. It was not expressly made to cover the new note, 
but the new note was substituted for the old one. The conditions 
were again changed on September 1, 1919, when Faber purchased from 
the bank the $6000.00 note for $750.00 and it was transferred to him 
by the bank without recourse. Why a note of that size was sold for 
such a small sum does not appear from the evidence, but if the 
parties had considered that it was amply secured by the assignment 
to the bank, the letter would probably not have parted with it for 
about one-tenth of its value. From a consideration of the undisputed 
evidence, we think the chancellor was right in decreeing that Mary 
R- Franklin had a first lien on the share of Sweetser, and in decree- 
ing that Faber and Clarke were personally liable to the extent of 
her clain. | 

We do not think the decree erroneously held that the claim 
of appellee Kimmel was subject to the claims of all of the other 
assigness. Kimmel's judgment was obtained on Jamary 12, 1912, 


after the properties had been exchsnged. In October, 1914, an 
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execution was levied ou the Chicago property. The property was sold 
and a certificate issued to .ogers. <* bill was filed by Kimmel 
against Faber, Clarke and Sweetser to subject the Chicago property 
to the payment of his debt, and that suit was settled on April 265, 
1915, by an essignment by Sweetser to Limuel of the former's in 
terest in the contr.cts. The decree found, and it is not disputed, 
that Sweetser had no fee Simple interest in the Chicago property 
subject to levy and sale, and the decree cancelled the certificate 
of purchase &S a Cloud on the title. The cerreetness of this con- 
clasion is not only apparent from the evidence, but it was recognized 
by Eimmel when he took the assignment of the contract in lieu of 
a certificate of purchase which he claimed was a lien on Sweetser's 
Share of the Chieago property. the assigusent from sweetser to 
Kimmel was the basis of his claim te » Share in the funds and his 
assignment wae subject to all the other assignments. 

We find no reversibie error, and the decree will be affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, / .. 
SECOND DISTRICT. ;8S 1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 


nine hundred and twenty- 


Clerk of the Appellate Court. 
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‘egun and held at Ottawa, on Tuesday, the fourth day of April, in the year Of our Lord one thousand nine 


hundred and twenty-two, within and for the Second District of the Stafe of Illinois: 
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; 

resent—The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. DORRANCE DIBELL, Justice. 


JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on AUG 9 the opinion of 


he Court was filed in the Clerk’s office of said Court, in the words and figures following, to-wit: 
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Alonzo C. Bass, for the use of 
Frank ke HKercer and Lewis H. 


Mercer, ~ ae sy 
ey ¢ T a Se 
\ppellees, 7 2, és LX yodV 


VSe 
ppeal from bureau 
The Malden Slevatcr Company, 
& corporation, 


Virginia N. Gillham, intervening 
petitioner, 
Appellant, 


vartlow, J. 

On October 7, 1916, anvelices, Frank Ke Mercer and Lewis H. 
Lercer, obtained a judguent in the circuit court of Bureau county 
against Alonzo ©. Bass for $5066.26. xecution wae issued on the 
judgment and returned “no property found.” On November 30, 1920, 

The Malden levator Company, a corporation, was summoned as garnishee 
and on January 7, 1921, answered thut it had in its possession 1147 
bushels and 58 pounds of corn worth $1.70 per bushel, amounting to 
$1951.66, belonging to longo C. Bess, which corn was delivered on 
May 28, 1919, and thet it wus advised that Virginia IN. Gillhan of 
Upper alton, Illinois, claimed the money invelved in this cause. 
Virginia H. Gillham filed a plea sas intervening petitioner, in which 
she alleged that she was the owner of the corn and the preceeds of 
the sale thereof. Issue was joined, there was a trial by jury, the 
issues were found in favor cf the appellees, Frank 4- Mercer and 
Lewis H. uiercer, judgement was rendered upon the verdict, and from 
that judgment Virginia li. Giliham has appealed. The only grounds for 
reversal urged sre that the verdict is not sustained by the evidence 
and thet there were erroneous ralings on instractions. 

The evidence shows that on May 1, 1903, -lonzs ©. Bass executed 
and dslivered to Levi L. Mercer two sromissory notes, one for *1100.00 
due in five years, and one for ©1200.00, due in six years. Levi lL. 
Mercer died and the notes were sold to Frank i. Usreer end Lewis i. 


Mercer. The notes were not paid when due, and judguent for $5066.26 
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was rendered upon them in the circuit court of ‘ureau county on 
Cetober 7, 1916. It was noon this judgment that the garnishee 
prodeedings were based. 

Alonzo C. Bess was the owner of a life sstate in one hundred 
ninety-six acres of land in Serlin township, ‘uresu county, inelud- 
ing five lots in the village of Jslden, which were adjacent to the 
farm land. On August 2, 1907, bass executed ani delivered to the 
appellant a quit claim deed, conveying his interest in the one 
hundred ninety-six acres, but not inciudine the lots. On the save 
date Bass and appellant entered into a written contract which oro- 
vided that this conveyance was not a deed, but was a mortrage to 
secure a loan of $3,000.00 made, at that tine, by appellant to bass, 
evidenced by three notes, payable £1,000.00 in two years, “1,000.00 
in three years, and “1,000.00 in four years. 8 a further security 
Base assigned a $6,000.00 life insurance policy to appellant, sub- 
ject to a loan thereon of $600.00. Bass agreed to pay the premium 
on the insurance policy, but gave aspeliant the right to pay the 
Sams in case of defavit, in which event Eass was to owe the amount 
80 paid in addition to the loan. Bass was to have the use of the 
farm and sli the rents and profits the same as though no deed had 
been made, and he was to pay all taxes and assessments, with the 
privilege to appellant to psy the ssme in case of defenit, in which 
event Bass was to owe her the sdéditionsal amount so psid.. If Bass 
failed tc make any of these payments, appellant head the right to 
terminate the contract and the deed was to become absolute except 
as to the oil and minerals underlying the land, which were reserved 
in the deed. Hass, in case of defawit, was te forfeit all paynents 
tade, and appellant was to be entitled to immediate possession. 
Upon payment of the different notes appellant was to reconvey to 
Base, free of any encumbrance or loan. 

On August 28, 1907, a supvlencntai contract was entered inte 
between Bass and appellent, giving Bass the privilege of paying the 
entire indebtedness on any interest paying date by paying a premium 


of three months interest in advance, upon which payment apoeliant 
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was to reconvey the iand. On wupust 16, 1909, basa could not pay 
the first $1,000.00 note, and another contract was entered into 
extending the time of payment for one year, and to secure this 
Payment Bass assigned leases on the land, which were to be returned 
to him upon the payment of the first ©1,000.00 note. On December 
50, 1909, Bass and eppellant made another contract, ratifying all 
aavi oan contracts, and substituting a $4,000.00 life insurance 
policy for the $6,000.00 policy, as provided in the original con- 
tract, and Bass agreed to assign existing leases on the premises if 
he failed to mske the payment due in .ugust, 1910, On July 28, 
1910, Bass executed to appellant a bill of Sale, conveying « horse, 
cow, slied, harness, saddles, and ail the personel peoperty consist- 
ing of household furniture, tocls, and dishes, loceted in the house 
on the faru, which bill of sale was filed for record. On the same 
date Bass conveyed to appellant the five lots in walden, together 
with twenty-three lots in -wllsan, Cook county, subject to an in- 
cunbrance for *6866.67. The stated consideration for the chattel 
property was $200.00; for the Halden lots °400.00, and for the 
Pullman lots 2800.00. 

The deed and ali cof the contracts between Bass md appellant 
were drawn by Charles Fe Vogel, an attorney of Chicago, and the 
deed was left with him by appeliait for safe Keeping, with in- 
structions not to record it until appellmmt instructed him so to 

a0. Bass failed to pay the taxes in June, 1908, and a tax deed 
was issued in August, 1910. On June 29, 1910, Vogel Piled the 
Bass deed for record and later redeemed the land from tax sals, 
paying $385.00 on one tract and £56.41 on the other tract.  fter 
the deed was recerded it was returned to Yogel and remaf&med in his 
possession. On the same day the deed was recorded, appollant 
returned to Eass the three notes for $1,000.00 each. lone of 
them had been paid, and Bags had only paid interest thereon for 
two years. .t thet time it was verbally agreed that Bass would 
give up all right, title and interest in the land covered by the 
deed. Immediately after July 29, 1910, Vogel took charge of sil 


the property as the agent of appeliant, but Bess was te manage 
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the farm as assistant to Vogel, and ss compensation therefor was 

to have the partial use of one of the dwelling houses on the farm. 
Bass, in the leases executed from time to time, reserved the land 
where the house stood, containing ebout one and two-thirds acres. 

In the lease of July 9, 1909, for the year beginning Uarch 1, 1910, 
the tenant agreed to keep certain live stock on the farm without ex- 
pense to Bass, and to milk a cow belonging to Eass and deliver the 
milk to Dass. There were other provisions in the leuses with refer- 
ence to cutting ice, taking care of the chickens and furnishing eggs. 

There is a dispute as to the sanner in which the lesses were 
Signed from 1910 to 1920. It is clsimed by appellant that up to the 
time of the scotiuencenment of this suit in 1919, VYogel signed all of 
the leases with the exception of three which covered the period from 
March 1, 1917, to saréh i, 1520, which were signed by Bass, as agent 
ef appellant. <opellees claim that each of these three leases was 
signed ty bas6 individuslly and not as agent. It is also claimed by 
appellees and there is evidence tending te show that the lease dated 
duly 6, 1918, and covering the period from iiarch 1, 1919 to “Mareh 1, 
1920, was first signed by Bass, and that after the garnishee summons 
was served in this case, that Bass went to the house of Storm, the 
tenant, and got from his wife this lease end took it away, and it was 
afterwards returned through the mil, and when it cane back &t wus 
Signed by Yirginia li. Gillham, by Charles 2. Vogel, her attorney. 
Phese three leases have been certified to this court for our in- 
spection, and each of them is signed: by Hass, but after his name, 
in each instance, appears in indistinct serawi, which on close 
inspection seems to be the letters “agt”. 

Prior to .ugust, 1916, appellant's share of the grain was sold 
in Chieago and handled by Yogele On ‘cugust 20, 1918, Lass sold to 
the Malden Slevator Company, 590 bushels of oats at sixty-two cents 
a bushel, smounting to $365.80 and received in payment 5s check pay- 
atle to himself. There is evidence, however, on behalf of appellant 
that the proceeds of this check were turned over to appellant. On 
May 24, 1919, Baas sold the corn in question in this case. it came 
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off of this farm and was raised in 1918. k. 4. Ewing, the manager 
of the Malden levator Company, testified that he purchased the 
corn of Bass, and that shortly after the garnishee summons was 
served, Bass came to the elevator, there were several people inside, 
and he waited until they were gone, when he came into the office 
and asked for the money dur for the corn, but Ewing refused to pay 
it because of the garnishee summons. 

The material guestion in this case is whether the facts above 
recited were sufficient to justify the verdict of the jury. Fraud 
will not be presumed, but the burden of proving fraud is on the 
party who alleges it, and it mst be proven by such clear end con- 
vincing evidence as to leave the mind well satisfied that the alle- 
gations of fraud are true. Shinn vs. Shinn, 91 Ill. 477. Gilles- 
pie vs. Fulton Oil and Gas Company, 236 I11. 189: Carter vs. Carter 
283 Ill. 324. If the motive and designs of versons charged with 
fraud and collusion may be traced to an honest and legitimate source 
equally as well as to a corrupt one, the honest source must be pre- 
ferreé. McKennan vs. Mickelberry, 242 Ill. 117. olf vs. Lawrence, 
276 tile ile . 

The original deed to appellant was dated august 2, 1907, 
and the garnishee summons was issued November 30, 1920. The time 
between these dates, under the evidence, can be divided into three 
periods. The first one is from August 2, 1907, the date the deed 
was executed, to July 29, 1910, the date the deed was filed for 
record, during which time the undisputed evidence very strongly 
tends to show that the relation of mortgagor and mortgagee existed 
between Bass amd appellant. During these three years Bass was the 
owner of the fee and had merely conveyed it to appellant as security 
for a debt of $3,000.00, for money which it is not disputed appel- 
lant had loaned to Bass. Bass had full charge and control of the 
land during these three years and handied it as his own as he had a 
right to do, and what he did during that period does not show that 
there was any fraudulent transfer made for the purpose of defraud- 
ing appellees, except as the events of this period are considered in 
the light of other events. The second period is from July £9, 1910, 


Ss 


vegsnen edt .gitwh..&d .f. .8Lef at beaist sew bos. wrat aidt to to 


edt Sesadoisg ef tadt bektitsed. .yasquod roteveld nobleM elt to 


ssw. anomua codetaray edt sette yltuiode, iedd bas .888d. to gro 


.chtant elqgosg Lateven stew etsdt ,iotavele oft of. .omso gest ,bevres 


eolitoe eft otst emso ed cedw ,emog exow yoss Lites Setisw od bas 


qsq of beeutes axiwi tad ,mroa.edd sot inh yenom edt tot betas bas 


(+onommye esdeinreg oft to eavsoed ti 


eveds atest edd sodvedw si eaeo eidt di noltteomp Isivetsm.edt .»y 


bsetl .yrtsi edt to tokbsev edd yliveut of dnetottiva eiew betioex 


edd ao ak bustt gaxivorg xo mehiad adt tud bongeerg od ton IfLiw 


-£69 bes iselo dove Yd mevetq ed vam ti dug th aegelle odw ydteq 


~effe edt tsdd bettattee Clow buim odd eveol of as soneblive gatonty 


- 


 7Bellin VS .ffi fe ,antde ,av sufi .asit ets boext to enoltag 


) «xee7e80 


ae 


SOTHO & 


-ay tvetusd :€8f .ift ass 2 GIS gao9 asd ins £EQ snot lut e8v elg 


: dtiw beguade emoszeq to angieveh bas evitou oft tl -dSS. -LL1_ 888 


stemidigel bas teenod oe of beget ed ysm Sotestloo bua. bsatk 


~arq ef Jawa eoxcs Jaenod odd ,ano dqutroe s od es Ifow ag. wilespe 


,eonetwed .av ifo! .VIf .£f1 Sas ,yrtedfenotl ,av nencoHoy , -boxret 


omit 


ag tot 


SF ble 


,TOel ,& teugsa hetshS asw tantlecae ot beab ) Lanta tro eit 


ore Aiea ors 


ees 


eam ,0SeL ,08 teduevyow bevel esw anoumme codaintes ‘edd bss 


oti Behivib ed neo ,eonebive odt reba, ,2oteb eaedt neowted - 


el? o¢sh odd ,TOCK ,& vavgus mort ak ono tarit edl  ,aboizeg 


rot Belit eew boed odd oteb ot ,OLGL eS yinb of ,betsooxe saw 


Ugsotte yiev eonebive bedsugeibay edd emtd dotdw anti? b100e% 


botaize segsgitom fas togsgttom to notteles edt sant wode ot abset 


eid asw eesi aigsey eeidt oeedt yatred tnallears Sas cast, ceouted: 


~Leac 


gtk dorebhlemos eis Soiteg edt To etneve ont BS. Tgsexe bee tLeage, 


pe Poel bi ae 





wWitwe0oen as tusilecqa of Sk beyovnos vletom Ded baz eet ede to. tens 


ies gon ef tf doidw yoxom rot .00.000, Se to tdeb & soe 


to Lordirce bas egtede fst bed aes -8aad ot bensoL bad tosh 


i ef 48 owo att ag ti bofiaad bas BTB8% eerdd eaody arta, Saal 
wode tos @eobh boiteq tad? antush Bfb ed talw bee 2 OP ie jagiz 


nbsertoh to esoqisd ont tot ebes tekansty taeinh sett Yas, aaW Fede: oe 





Sea itn ioe ae ee ee . : : rr 
a ee ge TL eS og ee ee oe ge 







until August, 1916. The evidence shows that Bass defxulted in 

his payment of the first {1,000.00 note after the time hed been 
extended, and on July 29, 1910, the deed was filed for record, 

and the relation of mortgagor ani mortgagee between Bass and the 
appellant ceasei, and from that time the appellant claimed to ow 
the property in fee simple. Through her agent she assused cherge 
of the property, rented it, collected the rents, msde repairs, sold 
the grain, paid the taxes, and handled it as her own. Strict 
accounts were kept of ali the receipts snd expenditures, ani state- 
ments of account were rendered to appellant from tive to time by 
her agents. This continued until August, 1916, and during these 
six years there is very little evidence tending to show that the 
transfer was fraudulent. If the business had been transacted after 
1916 as it was before that time the evidence would not be sufficient 
to sustain the verdict. fhe third period is from 1916 to 1919, when 
the garnishee summons wes issued It is contended by the eppellees 
that during these three years bags became more and more csreless. 
He thought sll danger was passed and he could transact the business 
more in the cpen than he had previcusly done. He thought he would 
not be bothered by his creditors and the system of accounting was 
not carried out as it had been before that time. He sisned some of 
the leases in his own name; he received checks for the cash rent; 
he sold the grain in his own name, and the money was paid to hin. 
Most of the transactions upon which appalices base thoir right of 
recovery took place after 1916, and they constitute practically the 
only evidence upon which the claim of appellees is based. 

It is uncontradicted that the dealings between appellant anid 

Bass began with a legitimate transaction, in which appelisnt loaned 
Bass $3,000.00 and took a deed in the nature of a mortgage aS se- 
curity. it that time the Hercer notes had been in existence for 
over four years and were unpaid. he evidence does not show why 
the deed was not immedistely placed on record. ppellent did not 
Place it on reeccrd for three yesre, during which time both of the 


Mercer notes became due. ‘The Isst Mercer note was die ons year 


before the deed was placed on record. During those three years, 
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if the Mercer notes had been reduced to judgment, the judgment 
would have been a lien on the land prior to the deed to the appel- 
lant. No steps were taken, however, to place the Mercer notes in 
judgment until October 7, 1916, or over seven years after they were 
due. The garnishee summons was not issued until four years after 
the judgment. The deed to appellee had been in existence for thir- 
teen years before the garnishee summons, and had been on record for 
over ten years, during which time appellant had claimed to own the 
proverty. Her deed was not only on record, but it was well under- 
Stood in the neighborhood that she owned the real estate, that the 
ocdupants were her tenants, and that the premises were in charge of 
her agents. It is also undisputed that she paid an income tax to 
the United States government on the basis of the income from this 
farm It is claimed by the appellees that the amount for which the 
appellant secured the farm was a small percent of its value. Bass 
only owned a life estate and what that life estate was worth was 
problematical, depending upon the number of years which he would live. 
There are some very suspicious circumstances in this evidence. 
Some strange things were done on both sides, and it is hard to under- 
Stand why they were done. However, if there were no suspicious cir- 
cumstances, or there was no evidence tending to support appellees' 
claim, there would be no cause of action and no suit. The question 
is whether these suspicious circumstances and the peculiar deals 
between the parties were sufficient to sustain the verdict. This 
is an action at law and the only question directly at issue is the 
ownership of the corn or the proceeds of the sale, but the title to 
the real estate is indirectly involved. If appellant was the owner 
of the land, it necessarily follows that she was the owner of the 
corn. A deed of conveyance, properly executed, delivered and re- 
corded cannot be set aside by mere suspicious circumstances, or by 
evidence of a doubtful character, but it can only be disturbed by 
evidence of the clearest and most convincing character. Thesecurity 
of title tc all real estate demands that a deed of conveyance shall 
be upon a firm foundation and shall not be disturbed by extrinsic 


evidence unless that evidence clearly and conclusively establishes 
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the right to hve the deed disturbed. The most that can be said 

of the evidence on behalf of avpelices Is that it shows that op pel- 
lant had never seen the farm but once, and that, before tne time she 
claims te have purchased it; that che was never on the farn there- 
after; that she never personally managed it or Loozed after it; that 
the instruments above mentioned were drawn by Vogel, who had before 
thet time been the attorney of Sass, and thet she was taken to Jogelb 
office by Bass to have tke Original deed drawn; that after she ob- 
tained the deed she did not file it for secord for several years; 
that tke leases were cxecuted on behalf of the Lanilord by Vogel or 
by Lass; thet they, or ons of then, looked aftscr the seiscs of the 
crops, mede the repsirs necessary to be mde on the farm and attended 
to the business generally. ‘“e are of the opinion that on uecount of 
the long and aninterrnpted title and possession of the agpelisnt, the 
deley of the eppelisss in enitorcing their clsim, and in view of all 
the fects and circumstances in this cass, that the «svidenes wus not 
sufficient to justify the verdict cf the Jury. 

Tho ninth instruction given on behalf of aynelless was not 
erronsous because it failed tc define a colorable title. The sleverth — 
instruction refused on tehsif of appelimt was properly refusad be- 
cause it failed te state that appeliant was rightfully in pcssession 
of the iand. The twelfth and thirteenth were properly refused be- 
cause they omitted the element of good faith, the question of the 
rights of other creditors and the valuc of the property. The foure | 
tecnth and fifteenth were properly refused because the question of 
the rights of other creditors and the valus of the proverty were 
omitted. Ye think the seventecnth instruction refused stated a | 
correct vroposition of law and should have been given. | 

For the reasons indicatsd the judgment will be revorsed and 
the cause remanisd. 


deversed and Hemsndod. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. (SS 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
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Charles Fe Sippel, 


996T.A. 651 


\ w Xo a1 
lopellee, ~ 

vs. Appeal from Whiteside 
Henry Lauer and Lizzie Lauer, 


Appellants, 


Partlow, J. 

Appellee, Charlies F. Sippel, took judgment by confession in 
the circuit court of Whiteside county against appellants, Henry 
Lauer and Lizzie Lauer, his wife, upon s note given for a premium 
on a life insurance policy. xecution was issued and olaced in th 
hands of the sheriff, whereuvon addellants mede a motion to open 
the judgment, which motion was allowed. ippellents filed the 
general issue and a special plea setting wo fraud ani circumvention 
in sseuring the note. There was e trisl by jury ané a verdict for 
the appaliee for $859.50, the full amount of the note and interest. 
Judgment was rendered upon the verdict and this appeal was prosecuted. 

The first ground of reversal urged is that the verdict is con- 
trary to the evidence. The evidence shows that Henry Lauer is a 
farmer living eight miles south of Yropnetstom, in Henry county. 

In February, 1921, he wrote to the Illinois Life Insuranee Company 
of Chicago and reqested information 2bout its mam XX insurence 
policy. Appellee was the agent of the company residing at Tampico, 
Illinois, and the letter was sent to him. <4ppeliee went to Lauer's 
house and found him in bead with a broken leg. There was a conwersa- 
tion relative to the policy, but there is a dispute as to what was 
Said. Laer testified that anpeliece said tue policy would be ou 
#20,000.00 policy to be vsid for in ten annusl Payments of $626.20 
each, and that it would ceature in twenty years, and would have « 
cash surrender value of $20,000.00 at the end of that time, end that 
$20,000.00 would be paid in the event of Lauer's death within twenty 
years. appellee testified that he told Laver thet the policy was 


a $10,000.00, twenty year, paid up policy, but in case of death it 
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gave a protection of $20,000.00 for the first five years, $15,000.00 
for the wxt five years, and $10,000.00 for the last ten years; that 
during the first five years the annual premium would be $826.20, 

the second five years the annual premium would: be $710.80, and the 
last ten years the annual premium would be $587.30. Lauer was 
fifty-five years old April 16, 1921, and appellee testified that 
from his rate book he figured the premium, told Lauer what it would 
be, and after some discussion Lauer said he would take the policy. 

A written application was prepared by appellee. Lauer, without 
reading this application, signed it and executed a note for $826.20, 
the first year's premium, which note was dated February 18, 1921, 
was due July 18, 1921, and was also signed by Lizzie Lamer, who was 
the wife of Henry Lauer. The policy was delivered May 24, 1921. 

The note was not paid when due and appellee and his son went to see 
Lauer about the payment. There was some talk between them, but 
they do not agree as to what was said. Laver testified that he told 
appellee that the policy delivered was not the policy which he pr- 
chased; that he did not have the money to pay the note, and that he 
would not pay it because appellee had misrepresented the policy; 
that appellee refused to take back the policy; that appellee agreed 
to extend the time of payment of the note for thirty days, provided 
the company would agree to it. Laver also testified that about two 
weeks after the policy was delivered, his son came to his house from 
Peoria, and Lauer then learned for the first time that the policy 
delivered was not the one which he had purchased. Appellee testified 
that on account of Lauer having a broken leg the policy was not de- 
livered until May 24; that appellee visited Lauer twice after the 
application was taken and before the policy was issued, for the 
purpose of ascertaining his physical condition, and when it was 
certain there would be a complete recovery from the broken leg, 

the policy was delivered; that appellee, accompanied by his son, 
went to Lauer's house to collect the note some time after July 18, 
1921. At that time Laer made no complsint as to the policy or 

the note, but said he could not pay, at that time, because he could 


not get teams to haul his corn, and he asked for an extension of 
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thirty days, and said he would pay the note as soon as he got his 
return from his corne Appellee testified that he went to see Lmer 
again at the end of thirty days, and Lauer then said he had not re- 
ceived his returns from his com; that he had written the company 
and when he heard from them he would have his returns and settle 
for the note, and that he would bring the money to appellee. 
Appellee testified that Lauer did not bring the money to him, and 
that appellee went to his house a third time but did not meet 
Lauer, but had a conversation with lirs. Bauer, who said that they 
did not have the money. 

This is substantially all of the material evidence as to the 
kind of a policy to be delivered and what was said and done at the 
various times when the payment on the note was demanded. Lauer in 
his testimony is corroborated by his wife, while appellee is corro- 
borated by his son. The policy delivered was the policy evil 
for in the written application. The contention is that the written 
application does not contain the terms agreed upon by the parties. 
The application was prepared in the presence of Lauer, and after it 
was pe@pared it was handed to him to sign. He was a German, fifty- 
five years old, and had been in this country for forty years. He 
could write, he was 2 man of some property and of considerable 
business experience. It was his duty to read the application and 
inform himself of its contents. Anderson vs. Warne, 71 Ill. 20; 
Swannell vs. Watson, 71 Ill. 456; Fulford vs. Block, 8 Ill. App. 284; 
Strong vs. Linington, 8 Ill. App. 436; Wilcox vs. Tetherington, 

103 Ill. App. 404. When he failed to do so, but blindly signed it, 
he will not be permitted to avoid the terms of the application and 
policy by merely saying that those terms were not in accordance 

with his prior conversation with the appellee. The presumption 

of law is that the application is the real contract between the 
parties, and the burden is upon the appellants to prove the fraud 
and circumvention alleged in their special plea. Wright vs. Grover, 
27 Ill. 426; Boies vs. Henney, 32 Ill. 130; Bowden vs. Bowden, 75 
Ill. 143; Schroeder vs. Walsh, 120 I11. 403; Shinn vs. Shinn, 91 Ill. 
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477. The policy was adnitted in evidence, and upon its feee, in 
Clear bold type, is stated the emount of the policy, and the premium 
to be paid for the first five yeurs, the second five years and the 
last ten years, ani these peyments ere in accordance with the pro- 
visions of the application. it is not even necessary to read the 
policy in order to gain this infcrmation relative toe the amount to 
be osid under the policy during the various terms, or the smount of 
premium tc be paid, but e mere gisnce at the outside of the oclicy 
gives ali of this information, which covers all of the questions in 
dispute in this case. Laver, who couli read and write, testified 
that he had this policy in his possessten for two weeks, until his 
gon came home, before he knew that it was not the kind of policy he 
Claimed he hsd contracted for. ‘thether there wes any fraud or cire- 
cumvention on the part of the sopslles, aS allegsd in the svecial 
plea, wae a question of fact. for the jury, and this court is not at 
liberty to disturb that finding uniess we Gan say that the verdict 
is against the manifest weight of the evidence. Bishop vs. Susses 
69 Ill. 405; Wiggine Ferry Co. vs. Higgins, 72 Ill. 517; secple vse 
Cassidy, 383 Ili. S98. We cannet sey thet the verdict is against 
the evidence, but on the contrary we think the verdict is in 
accordance with the weight of the evidence. 

On the back cf the note is the endcrsenment “ray to the order 
of c. Fe. Sippel for collection on account of Illinois Life Ins. Ce." 
Appellants contend that this endorsement was net sufficient te 
transfer the title to apoellee so thet he could maintain this suit 
in his own name. ie heve searched the record carefully to find 
where this question was raised in the trial court, and heve been 
unmable to find my place where the question was there precented. 
The question was not raised by the sneciai plea or otherwise. 

When the note was offered in evidence aposliant “objected te this 

note on the ground that there is s want of consideration, that 

is ell the objection we have." If the appellmts desired to question 
e the sufficiency of the endorsement, they should heve done so ina 


_ preper manner in the trial court. If that had been done, the. 
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question would have been saved for review, and if the trial court 
had held that the endorsement did not transfer the title to apvellee, 
amendments could have been made and a new party pleintiff could have 
been substituted, if necessary. Appellants not only did not object 
on this ground, but only objected on the ground that there was no 
consideration, and expressly declared thate was no other objection. 
In addition to this, appellee testified that he advanced to the 
company the first year's premium represented by the note, and the 
title to the note was in hin and the note was his property. 
Appellants are in no position, at this time, to question appellee's 
title to the note, and the evidence made out a prima facie case 

that the note was the property of the appellee. 

No instructions were offered by the appellee, but five were 
offered by the appellant, all of which were refused, and their 
refusal is assigned as error. All of these instructions are on 
the question of fraud, they are abstract propositions of law mda 
contain statements which are indefinite and uncertain, and contain 
terms which the jury might not understand. There was but one 
specific element of fraud set up in the special plea. The 
instructions offered should have been limited to the specific 
fraud alleged and should not have been applicable to fraud in 
general. for these reasons the instructions were properly refused. 

We find no reversible error, and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. (SS) 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Ap te Court, at Ottawa, this Kh day of 
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| AT A TERM OF THE APPELLATE COURT, 


igun and held at Ottawa, on Tuesday, the fourth day of April, in the year of our Lord one thousand nine 


hundred and twenty-two, within and for the Second District of the State of Illinois: 











Peent—The Hon. NORMAN L. JONES, Presiding Justice. é 
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| Hon. AUGUSTUS A. PARTLOW, Justice. j 

| Hon. DORRANCE DIBELL, Justice. j 

| JUSTUS L. JOHNSON, Clerk. i f 

| CURT S. AYERS, Sheriff. ; 
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BE IT REMEMBERED, that afterwards, to-wit: on ; : fe Nod, ai) the opinion of 


. Court was filed in the Clerk’s office of sagd Court, in the words and figures following, to-wit: 
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» } 4. 
Lem Noice and Thomas Parker, fei Kd VS 
Appellees, 
VS. Appeal from Grundy 


Mark T. Welsh, 


Appellant, 


Partlow, J. 

Appellees, Lem Noice and Thomas Parker, brought suit against 
appellant, Miark T. Welsh, before a justice of the peace in Grundy 
county to recover money due for threshing grain. There was a triel 
by jury, verdict for $155.31, and an appeal to the circuit court. 
In the circuit court there was a trial by jury, verdict for 
$170.83, judgment on the verdict, and this appeal was prosecuted. 

The evidence shows the appellees were the owners and 
operators of a threshing machine, and from 1915 to 1919, inclusive, 
threshed grain for a number of farmers in Grundy county, including 
appellant. From 1915 to 1917, inclusive, the price charged was 
two cents per bushel for oats and four cents per bushel for wheat. 
In the summer of 1919, during the war, the public food administra- 
tor called a meeting of all the owners of threshing machines in 
that neighborhood to consider the question of the best methods to 
be pursued in threshing the grain. This meeting was held at 
Morris, in Grundy county, in the latter part of June, and was 
attended by the appellees. At that meeting the question of the 
prices to be charged was discussed .in connection with the scarcity 
of labor and the high prices necessary to be paid. After the meet- 
ing had adjourned, the evidence, shows that the two appellees met 
the appellant and told him and others that the price for threshing, 
during 1918, would remain as it had been during previous years, 
but that if the prices kept up they would be compelled to charge 
more after 1916. The threshing for 1918 was done by the appellees 


at the old price, and was paid for by the appeliant. Nothing 
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further seems to have been said about an increase in price until 
the threshing for 1919 had been completed, when the appellees 
demanded three cents per bushel for oats and six cents per bushel 
for wheat, which the appellant and several of his neighbors refus- 
ed to pay. On the trial before the justice appellant tendered 
$117.99. This was in payment for 2799 bushels of oats at two 
cents, 1189 bushels of wheat at four cents, and “14.45 costs. 
The juigment was rendered on the basis of three cents for oats, 
six cents for wheat, together with interest on the amount due. 

Exhibit 1, which was the statement of account of appellees 
against appellant for 1919, was admitted in evidence, and objection 
is made because the evidence does not show that it was a book of 
original entry, and because the evidence does show it was made on 
August 2, 1918, one year before the threshing was done. The ex- 
hibit is dated August 2, 1919, and it is apparent appellee, Noice, 
was mistaken when he testified it was made on August 2, 1918, but 
this testimony is not material. The exhibit showed there were 
2799 bushels of oats and 1189 bushels of wheat which were figured 
at thrée cents and six cents, respectively, and the total amount 
of the bill was shown. This exhibit was entirely immaterial for 
the reason that the tender of the appellant made before the justice 
admitted there were 2799 bushels of oats and 1189 bushels of wheat 
threshed during the season of 1919. All that exhibit 1 showed was 
the number of biashels threshed, and as this was admitted there was 
no injury to appellant even though exhibit 1 was not properly 
identified and was improperly admitted in evidence. 

Appellant contends that the court improperly permitted the 
appellees to testify that they lost money at the old price 
charged in 1918; that the court improperly permitted witnesses to 
testify they did not hear of any threshing for less than three and 
six cents per bushel in 1919; and improperly permitted the justice 
of the peace, before whom the case was tried, to testify that he 
inquired the price paid north of Morris, in 1919, before he gave 


judgment in the case. The court excluded the answer of the 
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appellees with reference to losing money during the previous 
season, and no error can be assigned on that account. 11 of the 
rest of the evidence complained of was proper, for the reason that 
it was admitted for the purpose of establishing the usual and cus- 
tomary price, in that neighborhood, during the season of 1919. 
There was no continuing contract between the appellant and the 
appellees from year to year. The fact that the same price had been 
paid for several years prior to 1919 did not fix that as the price 
which was to be paid during 1919. Wo price was agreed upon cover- 
ing the year 1919, and there is evidence in the record tending to 
show that in the summer of 1918 the appellsnt was informed that the 
price would probably be increased in 1919, if wages continued as 
high as they had been in 1918. Under these circumstances, there 
being no price agreed upon, the appellees were entitled to prove 
what the services were fairly and reasonably worth in the neighbor- 
hodd in which the threshing was done. These witnesses testified 

to the usual and customary prices in that neighborhood during 1919, 
and that they had heard of no grain being threshed for less than 
three cents and six cents in that neighborhood. The evidence was 
fer that reason proper. Appellant insists that there was no evi- 
dence offered as to the usual and customary price charged for like 
work in that locality during the season of 1919, but with this con- 
tention we cannot agree. 

Appellant contends that the statements of appellees to appel- 
lant, after the threshers' meeting of 1919, justified the appellant 
in believing the old prices would prevail until notice of an in- 
crease was given; that appellees did not mnounce the increase un- 
til after the 1219 threshing was done for the reason that they 
knew they would not be permitted to do the work at an increased 
price; that appellees ddmitted that no notice of the increase was 
given, and on account of these facts appellees were estopped from 
Glaiming the increase. This position is not sustained by the 
eyidedue. There was no contract from year to year. Hach year's 


work was a separate and distinct undertaking. There was ample 
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evidence to justify the jury in believing thst in 1918 avpellees 
told appellant if prices kent up there would hive to be a raise 

in 1919. Anpollent knew that on account of the war there was a 
scarcity in labor and an increase in wages, and it was just as 

mach his duty to ask appellees for their 1919 prices es it wes for 
appellees to tell him there would be an increases. ‘The work was 
done without any price being agreed upon, and therefore appellant 
was required to pay whet was the usual and customary price for 
labor of that Eind in the immediate neighborhooi, andi the appellees 
were not estopped from claiming the inereased price. 

Complaint is made of the first, fourth, fifth and sixth 
instructions for appelieces. We have considersd every objection 
urged, but dco not deem it necessary to set cut the instructions and 
the Specific objection tc each. The most thet can be said against 
these instructions is that they do not specifically confine the 
instruction to the evidence in the case. The instructions are not 
absolutely accurate and could heve been more definitely and clesriy 
drawn, but upon 4 consideration of ell of the instructions given 
on both sides we think the jury was not misled to the injury of 
the appellant. 

The amount involved in this cese is not very large, and while 
it appears thet similar cases ere pending involving the same 
questions here presented, and for that reason this case is of 
more than usual importance, yet we are of the opinion thit sub- 
Stantial justice has been done ani that the judgment is in accord- 
ance with the law and the evidence in the case, and for these 
reasons will be sffirmed 


dudguent affirmed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. te I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Coyrt, at Ottawa, this 6 7a day of 
“Spt ic __in the year of our Lord one thousand 


nine hundred and tyyenty- 2 


the Appellate Court. 





nang ee ‘ 


eee 


ae al 


Sivod sinllogy A silt to rr) MO2VHOL Le au T2ut. i 
fosiods Is9@ bas 2bro057 ant 2a sequel hurs .zlonill] to-ssase ad? to $5i4 

ai Muwo0 salloqqé. hive ols lo noiniqo silt to yqjoo.sn73 & et: ‘gaiogaro} 
ea ni brose ie 


iu fese 9) vilts bus bai ‘vist tag admustont 1 tos: liye 
te yah OS oe atdd: ' Rane: 3B Se 


Jbasenart sso biol tH0 jo 789y alt. i. 





; 


| ef é foe | 0 { 


2936—200—7-22) eG 14 


” <= ee 
fo 7, ft A 
298 ey 
fees) 1 4 a Y i] 
Pl See ‘ aL. 
AT A TERM OF THE APPELLATE COURT, 





\ 
segun and held at Ottawa,\on Tuesday, the fourth day of April, in the year of our Lord one thousand nine 


hundred and preneeevo wethin and for the Second District of the State of Iinois: 


. 
x 


\ 

>*resent—The Hon. NORMAN L. JONES, Presiding Justice. 

Hon. AUGUSTUS:A. PARTLOW, Justice. 
% 

Hon. DORRANCE DIBELL, Justice. 


JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. é 
| 5 3 








3 


BE IT REMEMBERED, that afterwards, to-wit: on 2 “VS the opinion of 


the Court was filed in the Clerk’s office of said Court, in the words and figures following, to-wit: 
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Independent Harvester Company, oe ft 
. =a ( A = \ 
a ecrporeticn, ws ed LP Sofia *% 
Appellee, 
- WBe Appeal from Ia Salle 
fe #. Comisky, 
ippellent, 


Partlow, J. 


Appeliee, the Indepsadent Harvester Company, obtained a 
judgment by default in the circuit court of ia Salle county against 
appellant, Tf. F. Comisky, for $7825.54. .. motion was made by the 
appellee to open up the judgment, which motion was denied and an 
appeal has been prosecuted from that order. 

The record shows that the original summons to the Uarch 
term, 1921, was returned unserved, and an aliss summons to the June 
term was served. Tho declaration and affidavit of claim were filed 
more than ten days prior to the first day of the dune ters. ‘The 
declaration was on twelve bills of exchange, or trade acceotances, 
made by eappeliant to appellee covering transacticns for a period of 
over two years. .ppeliee was a farm machinery manufacturer and 
appellant a retail merchant. The amounts of these bilis of exchange 
range from $94.50 to $1557.65, making a total with interest of 
$7825.54. Three of the bills are dated September 20, 1918, seven 
are dated January 2, 1920, and two sre dated Febrmary 23, 1920. 
Some of them bear endorsements of partial poayment made by the 
appellant. The affidavit of claim attached to the declaratior sets 
out each instrument with the smount due on each and the total amount 
due. The affidavit of claim was sworn to before 4.%+ Wiebraendt, 

& nGtery public whose officisi sesi attached shows that he was a 
notary public of lilwaukee, Wisconsin. On June 21, 1921, the court 
granted to appellant an extension of ten days in which to plead 
and file an affidavit of meritorious defense, which time was 
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subsequently extended, on two occasions, to September 1, 1921. 

On August 29, 1921, appellant filed the general issue with a 

notice of set-off, but no affidavit of meritorious defense. 

On November 10, 1921, a written notice was served on appellant 

that on November 14, 1921, appellee would move to strike the 
general issue from the files for want of an affidavit of meritor- 
ious defense, and would move for judgment on the affidavit of claim. 
On November 14, 1921, appellant requested that action on the motion 
be delayed until November 19, 1921, which was agreed to by appellee. 
On November 19, 1921, the attorneys for appellant stated they would 
not appear and resist these motions. On November 19, 1921, 
appellee made proof of service of notice upon appellant, moved the 
court to strike the plea and notice thereunder from the files, and 
the court granted the motion. Appellee then moved for judgment, 
which was entered. appellant did not appear at this hearing. On 
November 21, 1921, appellant had formal exceptions noted to the 
action of the court in striking the plea and entering judgment. 
Motions for new trial and in arrest of judgment were made and 
overruled, and an appeal from the judgment prayed and allowed. 

On December 20, 1921, the appeliant had the order allowing the 
appeal from the judgment vacated, as well as the motion for a new 
trial and in arrest of judgment. 4 motion was then made to facate 
the judgment, which motion was not supported by an affidavit show- 
ing a meritorious defense or any diligence to prevent the default. 
The motion to vacate the judgment was overruled and appellant 
prayed an appeal from that order. 

There are four assignments of error; first, that the court 
erred in overruling appellant's motion for a bill of particulars; 
second, in striking the plea and notice thereunder from the files; 
third, in rendering judgment; and fourth, in refusing to set aside 
and vacate the judgment. It will not be necessary to consider each 
of these assignments separately, but they will all be considered 
together. 
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Section 58 of the practice act provides thet the court 
may, in its discretion, before finel judgnent, set aside so default 
ehd may, during the term, set aside any judguent upon good and 
sufficient ecsuse, upon affidavit, wpon such teri:s ana conditions as 
shell be deemed reasonatle. It hss been reneatedly heid, under 
this section, that the motion to set aside the judguent mst be 
supverted by an affidsevit setting forth thet ths appelient has a4 
meritoricus defense in cese the judgment is set aside, and showing 
that due diligence was exercised to present the defense, and that 
defanit was suffared not through the nezlisence of uppellant or 
his attormmey. Mendell vs, Kimball, 85 Ill. 582; Hitchcock vs. 
Herzer, 90 Ill. 543: Walsh va. Walsh, 114 gee 655; vla?f vs. 
Peeific Express Co., 25] Til. 245; Witsche vs. City of Chicago, 
260 Ili. 268. The same «uthcrities hcld that where a meritoriqs 
 @efense is set up in the effidavit filed in support of the motion 
tc open the judgment, and it appears thet the defendunt or his 
attomey was negligent in not presenting such defense, the trial 
court is not warranted in vacating the judgement. There was no 
attempt made by appellant to somoly with the provisions of the 
statute or the rules of law apdlicable to a motion to vacate end 
set aside a judgment. The motion to set aside the judgment, for 
all the record shows, wat oral, and was not supperted by ecither-an 
affidavit, as required by statute, or by any oral or written 
evidence. On whet ground the notion wes made does not appear, 
This of itself would heve been sufficient to hsve justified the 
trial court, in the exercise of its discretion, in denying the 
motion; there being no showing whatever thet sopeilant had any 
valid defense, cr thst he head exercised any diligence to pevert 
the default from being taken cg-inst him .ppeliant contends 
that there sre cesses where judgnuents bave been set aside and the 
motion was nct supported by a affidavit. Severel of these sre 
cited in the brief, including Tsylor vs. Coghlan, 73 Ill. .op. 378; 
Cocks vs. Hsungs, 1135 Ill. inp. 501; and Schaffer vs. Heyer, 163 


Ill. app. 423. These cases are not controlline here for the 
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reason that in each of them the defavlt was not on account of my 
omission of the defendant but was on account of defective service, 
or of some oversight of the court, or beGause the declaration or 
bill was defective. 

The whole of appellant's contention is based upon the fact 
that the affidavit of claim was sworn to before a foreign notary 
with nothing to show his authority to administer the oath, 
and for that reason the claim of appellee was not sworn to and the 
trial court improperly struck the plea of appellent from the files. 
There can be no dispute as to the law relative to affidavits of 
this kind. When sworn to before a foreign notary with nothing to 
show his authority they are void as contended by appellant. 
Desnoyers Shoe Company vs. First National Bank, 188 Ill. 312; 

Bell vs. Farwell, 189 Ill. 414. If that was the only question 

in this case we would not hesitate to reverse this judgnent. 
Appellant had a right to waive any and ali objections he might see 
fit to waive. He could, aiso, by his conduct, place himself ina 
position where he will not be heard to complain of defects however 
Serious, and that is exactly what he has done in this case. When 
the declaration was filed, appellant appeared but did not see fit 
to call the attention of the court to the defective affidavit. 

He asked for and was gitanted three extensions of time to plead. 

He was ruled to plead and file an affidavit of meritorious defense 
by a day certain. On August 29, 1921, almost ninety days after 

he should have filed his pleas, he filed the general issue vnsworn 
to. He probably failed to swear to his plea because he considered 
thet the affidavit attached to the declaration was defective, but 
he did not raise that question in any way. On November 10, 1921, 
a written notice was served on appellant that on November 14, 1921, 
appellee would move to strike the plea from the files and ask for 
judgment. Appellant asked for an extension of time on this motion 
which was granted, and on llovember 19, 1921, counsel for appellant 
‘%o1ld counsel for appellee he would not appear and resist the 


motion, and the plea was stricken. If appellant wanted to question 
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the sufficiency of the affidawit it was his duty to have resisted 
the motion to strike his plea from the files by svecifically call- 
ing the attention of the court to the defect, but he did not do SO, 
Even if the court hed known of this defect and considered it fatal, 
this act of apvellant would have misled the court into the belief 
that appellant had no objection to judgment being entered. A few 
days later appellant appeared and entered formal objections to the 
ruling, but even then the attention of the court was not called to 
the defect. On December 20, appellant again appeared and moved to 
vacate the judgment, but even in this motion not a word was said 
about the defective affidavit. The trial court hed a right to have 
all errors specifically vointed out so they could be ruled unvon, 
and corrected, if possible. Nowhere in this record from beginnin 
to the end was the svecifie objection now relied on for reversal 
ever called to the attention of the trial court or counsel for 
appellee. If appellant saw fit to sit idly by throughout the 

whole proceeding and not call the attention of the trial court 
“to the one Serious error now relied upon, he will not be »nermitted 
to raise it for the first time in this court. Prout vs. Lomer, 
—'@9 Ill. 331; McKenzie vs. Penfield, 87 Ill. 38; City of Chicago 
us. English, 198 I1l1. 211; Spencer Turner Co. vs. Schwill, 195 Til. 
App. 432; First National Bank vs. Gerry, 195 Ill. Avnp. 513. Upen 
the showing made by appellant, the trial court proverly refused to 
vacate the judgment, and properly refused a bill of varticulsrs. 

A motion has been made by appellee to affirm the judgment 
with damages, as provided in sections 22 and 23, chapter 335, of the 
statutes. These sections provide that where the judgment is af firm- 
ed, the serson prosecuting the appeal shall pay to the @poosite 
party a sum not exceeding ten per cent of the amount of the judg- 
ment, provided the court shall be of the opinion that such anpeal 
was prosecuted for delay. It has been held than an appeal will 
be deemed to have been srosecuted for delay where the reviewing 
court is merely required to re-state propositions of law previcusly 


determined in published opinions. Town vs. Alexander, 85 Ill. App.512, 
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affirmed 185 Illi. 254. Or where the contentions of counsel 
are clearly untenable and devoid cf merit. otter vs. Leviton, 
199 Ill. 93. Or in osSes whers & reversal could not reasonebiy 
have beon hoped for. Caluwet <lectric Street 2alilway Cc. vs. 
Lewis, 168 Ill. £49; Groseunan vs. Sosgrove, 174 Til. 38%. or 
where technical objections without merit ere raised. Lraft vs. 
Auw, 192 Il]. 684. In the ease at bar the appeal was only from 
the order refusing to vacate the judgment. Jo affidavit was 
filed in support of this motion as provided by statute. In fact, 
in the record, no showing of any kind wes made in support of this 
motion, and when the motion was denied this aneesl wes prosecuted. 
The real question in the case was naver reised in the triei court 
but was raised for the first time in this court. In this eon- 
dition of the record the contention of appellent was clearly un- 
tenable, a reversal Gould not *seascnably hove beon expeeted, and 
the grounds for reversal urged were technical an&@ without merit. 
This appeal Glearly comes within the statute and dam .ges shonld 
be allowed sufficisnt, at least, to compensate appaliee for the 
sdditional expense to which it has bee out on this apvesi. For 
this reason dameges will be allowed in the sum of £100.00, 
Judgment will be rendered therefor, ani execution issued noon 
the judgment. 

We find no revergible error, and the juggment will he 

affirmed with dem gese 


sudgment atfirmed with damares. 
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Appellant has filed a petition for a rehearing in which 
he: contends that the affidavit in question was not filed with 


the declaration but was filed almost two months later without 


leave of court and for that reason it was a nuility and should have 


been disregarded. In support of this position authorities sre 
cited. We have again searched the record for ground in supoort 
of this position but have failed to find any place where this 
defect was called to the attention of the trial court or was 
made the basis of an objection. Not only was this question not 
raised in the trial court but it was not urged in this court. 
The abstract and brief of the appellant contain the statement 
that the affidavit was filed without leave but that question 
was not argued in the brief but on page 9 apvellant says that 
it wes "unnecessary to argue that feature of the case." Under 
the authorities cited in the opinion, objections cannot be con- 
sidered upon appeal unless first raised in the trial court and 
objections not argued in the court of apcéal will be considered 


as waived. The petition for a rehearing will be denied. 
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STATE OF ILLINOIS, | ,, 


SECOND DISTRICT. i I, JUSTUS L. JOHNSON, Clerk of the Appellate Court 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this day of 
— in the year of our Lord one thousand 


nine hundred and twenty- 


Clerk of the Appellate Court. 
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Term No. 23 Agenda No. 37 
IN THE APPELLATE COURT OF ILLINOIS 4 
\. FOURTH DISTRICT ; 


ff 


MARCH TERM, A. D. 1922 


v 
K FP Hetho 
# 
# 


ESTHER P. FISHBEIN, 


Kbpetce Appeal from the 
\ r City Court of 
\ f East St. Louis. 


VS. 





JOE SIEGEL. ; 
Appellant. 
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HIGBEE:, P. J. 


This was a suit brought by appellee in forcible detainer 
for the possession of certain premises in the City of East St. 
Louis. A trial before the court without a jury resulted in a 
judgment in favor of appellee and thereupon appellant enter- 
ed a motion under Section 17 A of the Forcible Entry and De- 
tainer Act, as amended by an act approved May 3rd, 1921, for 
a stay of execution. The Court granted the stay of execution 
upon condition that all rent due up to a date named be paid, 
and appellant paid the amount specified. Afterwards the 
Court proceeded to hear evidence concerning the reasonable 
rental value of the premises in question for the time there- 
after, during which the stay of execution should be in force, 
and upon consderation of tne evidence fixed the rental at the 
sum of Seventy-five dollars a month, commencing from the 
date of the order. From this order or judgment appellant 
has appealed to this court, claiming that the sum of seventy- 
five dollars a month for the rent of the premises is excessive 
and unreasonable. Three witnesses were heard by the court 
on this subject, two of whom swore that seventy-five dollars 
a month was a reasonable rental for the premises, while the 
other one swore that they were not “worth more” than twen- 
ty-five dollars a month. 

Under this condition of the proof, the trial judge who 
heard the testimony of the witnesses and saw them upon the 
witness stand was fully justified in finding as he did and en- 
tering judgment for the larger amount, and we have discov- 
ered no reason appearing in the record why that finding 
should pe disturbed. 

, The judgment of the trial court is accordingly affirmed. 


y Affirmed. 
’ Not to be reported in full. 
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HENRY TRIPP, : 
Defendant in Error.” 
Error to 

County Court 
Johnson County. 


vs. eg 
iy 
# 
THE VILLAGE OF GOREVILLE, 
. Plaintiff in rror. 
f 
Pa 


Pid 


| eas ial 
BARRY, J. 


For several years prior to the accident in question there 
were hitching racks for the use of the public located on a lot 
adjoining the premises where the city hall of plaintiff in er- 
ror stands. The racks were upon the private property of Mr. 
Nipper and for that reason plaintiff in error paid him rent 
at $12.00 per year for several years. Mr. Nipper died Jan. 4, 
1918, and the last rent was paid to his widow in June of that 
year. 

The lot was conveyed to J. G. Vaughn on March 20, 1919, 
and the public continued to use the racks. On May 5, 1919, 
Mr. Vaughn moved the racks about seven feet to put them on 
better ground and attempted to fill the holes from which the 
posts had been removed. Ten days later a son of defendant 
in error drove the latter’s team to town and hitched the same 
to one of the racks. When starting for home one of the 
horses stepped into one of the holes from which a post had 
been removed and received injuries from which he died the 
following day. 

Defendant in error brought suit before a Justice of the 
Peace and the case was appealed to the County Court where 
he recovered a verdict for $96.00. A new trial was granted 
and he then recovered a verdict for $106.00 and a motion for 
new trial was overruled and judgment rendered on the verdict 
to review which this writ of error was sued out. 

The only errors complained of are that the Court should 
have directed a verdict in favor of plaintiff in error and that 
the Court erred in giving instructions to the jury on behalf 
of defendant in error. 

It is contended that because there was no evidence that 
plaintiff in error had constructed the racks in question, nor 
that it had ever exercised any control over them, the Court 
should have directed a verdict in its favor. The evidence 
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shows, clearly, that for several years it paid rent because the 
racks were on the lot and were used by the publie with the full 
knowledge and consent of plaintiff in error. Its duty, there- 
fore, was the same as if it had constructed the racks upon its 
own property and had full control thereof. Gridley vs. Bloom- 
ington, 68 Ill. 47; Village of Mansfield vs. Moore, 124 Ill. 133; 
Chicago vs. Baker, 195 Ill. 54; Roodhouse vs. Christian, 168 
Ill., 187. 

The Court did not err in refusing to direct a verdict in 
favor of plaintiff in error. We have carefully considered all 
of the instructions given to the jury, and while there are some 
minor defects in some of these given for defendant in error, 
vet, they are of such a character that when all of the instruc- 
tions are considered as a series we find no reversible error. 
We are of the opinion that the judgment is right and the same 
is affirmed. 

; Affirmed. 
“ Not to be reported in full. 
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BARRY, J. 

On Sept. 28, 1919, appellant issued to appellee a tornado 
policy insuring his barber shop furniture, tools and fixtures. 
About a year later a windstorm removed a portion of the roof 
of the building in which the property was located and the same 
was damaged by rain, plaster, ete. Appellee brought suit be- 
fore a Justice of the Peace and the case was taken to the City 
Court on appeal, where appellee recovered a verdict and judg- 
ment for $150.00. The Court overruled a motion for new trial 
and an appeal has been perfected to this Court. 

The only asignment of error argued in this court is that 
the verdict is excessive. For that reason all other alleged er- 
rors are waived. There was a sharp conflict in the evidence 
as to the extent of the damages sustained by appellee. If the 
jury believed the testimony of appellee and his witnesses they 
would have been justified in returning a larger verdict than 
they did. On the other hand if they believed the witnesses for 
appellant, the verdict is too large. As usual in such cases the 
jury did not accept the evidence on either side as absolutely 
true. 

The amount of the damages was peculiarly a question 
of fact for the jury. They saw and heard the witnesses and it 
was their province to weigh the evidence. The fact that three 
witnesses on behalf of appellant placed the damages at a fig- 
ure much less than the amount of the verdict, while only two 
witnesses for appellee testified that the damages were much 
more, is wholly insufficint to prove that the verdict is exces- 
sive. 

Under the state of the record, we would not be warranted 
in holding that the verdict is manifestly against the weight 
of the evidence. So far as the abstract shows, no instruc- 
tions were asked by either side and none were given to the 
jury. There were but few objections to the introduction of 
evidence and there is no argument presented to show that the 
court erred in any of its rulings with reference thereto. The 
judgment is affirmed. 





J Judgment Affirmed. 
/ Not to be reported in full. 
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Opinion by BOGGS, J. 


On February 1st, 1917, one Jack Dulich, being the owner 
of certain premises in Frankfort Heights, Illinois, procured 
a loan of $650 from plaintiff in error and executed a note and 
mortgage therefor on the premises in question. Prior to the 
execution of said mortgage, Dulich had contracted with 
one J. H. Mifflin to improve the property in question and cer- 
tain indebtedness had become due the contractor, material 
men, and laborers in and about the making of said improve- 
ments for which said indebtedness the respective creditors 
filed mechanic’s liens against the premises in question. 

At the time of the execution of said mortgage, Mr. Dulich 
procured a policy of insurance on said premises with a mortg- 
age clause in favor of plaintiff in error as his interest might 
appear. Shortly thereafter the premises in question were de- 
stroyed by fire. Dulich and his wife lost their lives as a re- 
sult of the burning of said premises. A short time thereafter 
the respective lien-holders filed their bill in the Circuit Court 
of Franklin County to foreclose their liens making plaintiff 
in error and said insurance company parties defendant and 
praying that said company be enjoined from paying the 
amount of said insurance to plaintiff in error and further 
praying that the respective lien-holders be subrogated to the 
rights of the insured as to the insurance money due on said 
policy. 

Thereafter at the September term A. D. 1918, of said 
court, plaintiff in error filed a bill to foreclose his mortgage 
against said premises, making appellee, Helen Dulich, the only 
heir of said deceased, party defendant thereto. To said bill 
the respective lien-holders asked and obtained leave to inter- 
plead. A cross bill was filed by the administrator of the es- 
tate of Jack Dulich, deceased, praying that the amount of said 
insurance be paid to him as administrator of said estate. Is- 
sues were joined on said pleadings and by agreement of par- 
ties said causes were consoliated and a hearing was had there- 





on in open court. The court, after hearing the evidence, en- 
tered a decree ordering that the insuurance money be turned 
over to the Master in Chancery and that he first pay to the 
lien-holders the amount of their respective liens and that after 
the payment thereof, the balance of said proceeds, if any, be 
applied upon the mortgage of plaintiff in error and also de- 
ereeing that the lot on which said house had been located be 
sold by the Master and that the proceeds of said sale be ap- 
plied in the same manner as the insurance money. To reverse 
said decree, this writ of error is prosecuted. 

The only question arising on this record is as to whether 
the hen claimants or the mortgagee are entitled to the insur- 
ance money. Plaintiff in error contends he is entitled thereto 
to the exclusion of the lien claimants, while they contend that 
by the doctrine of subrogation their right in equity to said 
funds is superior to that of the mortagee. 

The material facts are not in dispute. The validity of the 
several mechanic’s hens and the amount due each respectively 
were stipulated on the trial by the parties in interest. It is also 
not disputed that said liens had attached under the lien law 
some time prior to the execution of said mortgage. 

Plaintiff in error seeks to sustain his position on two 
grounds: First, that as mortgagee, he took out the insurance 
to protect his interest and personally paid the premium there- 
for; second, that under the law a mechanic’s lien does not at- 
tach to the proceeds of an insurance policy taken out by the 
lot owner or the mortgagee. While plaintiff in error strenu- 
ously contends that he procured and paid for the insurance 
in question, the learned Chancellor found that said insurance 
was taken out by the owner, Dulich. In our judgment, the 
record supports that finding and also shows that while plain- 
tiff in error advanced the premium on said insurance, he was 
afterward reimbursed therefor. This conclusion is borne out 
by the testimony of plaintiff in error himself. On his direct 
examination he testified: “Mr. Ferris wrote it (the policy) 
and I paid $19.80 for it; I have been paid the premium.” Plain- 
tiff in error also testified that “he (Mr. Dulich) took out the 
policy in my name so far as the fire loss goes.” On cross ex- 
amination, plaintiff in error testified he paid the premium 
on said insurance and had never been reimbursed therefor, 
and did not expect to be. 

The facts and circumstances disclosed by the record sup- 
port plaintiff in error’s statement made on direct examina- 
tion that he had been repaid said premium. The mortgage 
itself provides that the mortgagor shall keep said premises 
insured with a loss clause to protect the mortgagee. Then, 
too, it may be observed that said policy not only covers said 
premises mortgaged but also includes $300.00 on personal prop- 
erty owned by Dulich. It is not probable that plaintiff in er- 
ror would have procured insurance on Dulich’s household 
goods. The court did not err in finding that said policy of in- 
surance was taken out by the mortgagor. 

Plaintiff in error cites numerous cases to sustain his sec- 
ond contention; but whatever the rule may be in other juris- 


dictions, in Illinois, a mechanic’s lien will attach to insurance 


money. One of the cases relied upon by plaintiff in error to 
sustain his position is Elgin Lumber Company v. Langman, 23 
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Ill. App. 250. An examination of this case discloses that the 
court recognizes the above principle. On page 252, the court 
says: “It is a familiar principle that equity in order to do jus- 
tice, will frequently treat the money derived from property as 
it would the property itself, and will follow it as long as it 
can be identified. Appellants claim that this equitable prin- 
ciple is, under some circumstances, held to apply to insurance 
mony; in which event the insurance money is held to represent 
the buildings destroyed and to be subject to the same liens, ex- 
ceptions and rights.” 

“This contention must be at once conceded, as many cases 
of that sort are to be found in the books and one of the most 
recent of these is the case of the Grange Mill Co. v. Western 
Assurance Co., 118 Ill. 396. One answer made by appellee to 
this claim of appellants is that their lien for lumber and ma- 
terials is merely statutory and is only upon the lot and house 
and appurtenances, and is in derogation of common law, and 
must be strictly construed, and not extended to embrace cases 
that are not within the language of the statute. We think 
this an insufficient answer. In the early case of Gaty v. Casey 
15 Ill. 189, the materials furnished and attached to the freehold 
had become severed therefrom by fire, and sold by the purch- 
asers under a deed of trust upon the premises, and it was held 
that a court of equity would treat the money derived from 
such sale as it would the property before a sale, and in behalf 
of the persons entitled to the mechanic’s lien would pursue it 
into the hands of the party who had converted the property 
into money.” 

“This decision sufficiently indicates the rule to be that 
where the property to which the statutory lien attached has 
been converted into money, the court will, in a proper case, 
and for the benefit of the holders of the lien, treat the money 
as substituted for the property. It is a circumstance of no 
contrilling importance, that in the one case the conversion is 
effected by selling the property and thereby putting it beyond 
the reach of the court, and that in the other case the same 
result is reached by means of an insurance and _ subsequent 
destruction by fire. If Utman himself had procured this in- 
surance and paid the premium, and the insurance had been 
upon his interest in the premises, and the loss was payable to 
himself, then a very clear case for the application of the rule 
urged by appellants would be presented.” 

In Grange Mill Company v. Western Assurance Company, 
118 Ill. 396, being also a case cited in Elgin Lumber Company 
v. Langman, supra, the court at page 399 says: “Undoubtedly, 
the law is, that, as between the vendee and the vendor, the 
insurance money, in case of the destruction of the property, 
represents the property itself, and in equity the insurance 
money shoud be appropriated to the vendor in case of the in- 
solvency of the vendee. The principle is of frequent applica- 
tion, where a mortgagor or vendee, in case of loss, in equity, 
such party is entitled to the insurance money, to the extent at 
least of his interest in the property which was the subject of 
insurance.” 

In Stone v. Taylor, 63 Ill. App. 418, the court in discussing 
this question at page 421 says: “The cases, Gatz v. Casey, 15 
Ill. 189; Ellet v. Tyler, 41 Ill. 449, and Elgin Lumber Co. v. 
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Langman, 23 Ill. App. 250, are authority that a mechanic’s lien 
may attach to the proceeds of property to which the lien had 
attached, after the property itself is no longer accessible.” 

It may be further observed in this connection that Section 
16 of the Mechanic’s Lien law of Illinois clearly contemplates 
that in adjusting the rights of lien-holders or incumbrances 
on land or the proceeds thereof that the court shall take into 
consideration the prior or superior equities of the various lien- 
holders or incumbrancers. 

Certain of the cases cited by plaintiff in error are cases 
where the mortgagee had himself taken out the insurance on 
his insurable interest in said property and had paid the prem- 
ium thereon, and the court distinguishes this character of case 
from one where the owner of the premises takes out the in- 
surance with a loss clause to the mortagee as his interest may 
appear. Elgin Lumber Co. v. Langman, supra, makes this dis- 
tinction. Plaintiff in error practically concedes as much in 
his argument wherein he says: “Had Dulich procured the in- 
surance, or had his money paid the premium, or had the prem- 
ium been included in the notes he gave to Tomzik, or had it 
been charged to him, it is possible that the defendants in error 
would have a better footing to stand upon.” 

As heretofore stated, the record supports the findings of 
the trial court that Dulich, the owner, procured the insurance. 
It might further be observed that under the law in this state, 
the mortgage clause in this case in favor of plaintiff in error 
does not amount to an assignment of the policy. It is the writ- 
ten policy itself that must determine who the assured is and 
whose interest was Insured. 

In the case of Continental Insurance Company v. Hulman 
& Cox, 92 Ill. 145, the court at page 154 says with reference 
to a policy containing a mortgage clause: “It has been re- 
peatedly held by this court that such an indorsement does not 
operate as an assignment of the policy, nor as a contract to 
insure the interest of the mortgagees, but that they can claim 
only what the party originally insured is entitled to recover 
under his contract.” 

We hold, therefore, that the court did not err in decree- 
ing that the liens of the respective lien-holders all of which 
attach to the premises in question prior to the execution and 
filing of the mortgage given to plaintiff in error, were prior 
to and superior to the rights of plaintiff in error in the funds 
derived from the payment of the loss on said policy, and that 
the court rightly decreed that said lien holders were entitled 
to be subrogated to the rights of Dulich in said policy to the 
extent of their respective liens. 

Finding no reversible error in the record, the judgment 
of the trial court will be affirmed. 

/ Decree Affirmed. 

Not to be reported in full. 
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HARLEY ROGERS, 
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Opinion by BOGGS, J. 


An indictment consisting of two counts was returned by 
the Grand Jury of Franklin County, charging plaintiff in er- 
ror in apt terms with keeping a gambling house contrary to 
the statute in such case made and provided. A motion to 
quash said indictment was made by plaintiff in error and the 
same being overruled by the County Court of said Count, a 
plea of not guilty was entered. 

After a jury had been empanneled to try said cause, plain- 
tiff in error, by leave of court filed a plea of mis-nomer alleg- 
ing in effect that his name was “Arley” and not “Harley” 
Rogers as set forth in the indictment. Thereafter and prior 
to the hearing of the evidence by the jury the court on motion 
of the States Attorney struck said plea from the files. Ona 
trial said jury returned a verdict finding defendant guilty. 
Motions for a new trial and in arrest of judgment made by 
plaintiff in error were overruled by the court. Judgment was 
rendered on said verdict and a fine of $100 anc costs was im- 
posed. To reverse said judgment plaintiff in error prosecutes 
this writ. 

It is first contended by plaintiff in error that the court 
erred in striking the plea of mis-nomer from the files. A plea 
of mis-nomer is a plea in abatement and under the law, a 
dilatory plea and must be filed in the first instance. In Peo- 
ple v. Beak, 291 Ill. 449, the court at page 435 says, in discuss- 
ing this question: “Counsel for plaintiff in error also argues 
that the case should be reversed because the information on 
which he was tried gave his name as “KnutBeak” and _ not 
“Kurt R. Beak,” as his name really is. This question was not 
raised in the lower court. It seems to have been raised for 
the first time by an assignment of errors in this court. A 
misnomer of the defendant in an indictment or information 
may, and must, be pleaded in abatement.” (12 Cyc. 359). Such 
a plea must always precede the plea of not guilty, because a 
plea of not guilty waives all precedent irregularities. 8 R. 
C. L. 113; 16 Corpus Juris, 1260; Davids v. People, 192 Ill. 176.” 
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The Court did not err in striking said plea from the files. 

It is next contended by plaintiff in error that the Court 
erred in its rulings on the evidence. One of the grounds urged 
on this assignment is that the court permitted the States 
Attorney to ask leading questions over his objection. An ex- 
amination of the record will disclose that the court committed 
no substantial error in its rulings on said questions. 

It is also insisted that the court permitted the States 
Attorney to offer proof as to plaintiff in error’s name, and 
that he was known as “Harley Rogers.” The Court did not 
err in permitting the introduction of this evidence. In this 
connection it may be observed counsel for plaintiff in error 
went into this question on cross examination of one of the 
State’s witnesses. 

It is next contended that the court erred in refusing plain- 
tiff in error’s refused instruction. This instruction undertook 
to submit to the jury the question as to whether or not plain- 
tiff in error is correctly named as “Harley Rogers” in the in- 
dictment. The plea of misnomer having been stricken from 
the files by the court there was no issue of that character 
before the jury. The court did not err in refusing said ins- 
truction. 

It is also contended by plaintiff in error that the court 
erred in not submitting to the jury its instruction as to the 
form of their verdict on two separate pieces of paper. No 
authority in support of this contention was cited and we under- 
take to say none can be found. It might also be observed in 
order to raise this question, plaintiff in error should have pre- 
sented instructions in that form to the court with a request 
that they be given, then if refused, he would be in a proper 
position before the court to urge his assignment of error. We 
hold, however, that the court properly instructed the jury as 
to the form of their verdict. 

Lastly, it is contended by plaintiff in error that on the 
whole record, it fails to show his guilt by that degree of 
proof required in criminal cases. The record discloses that 
plaintiff in error was in charge of the building in question, and 
that it was equipped with tables for gambling, with dice and 
eards. The building was raided and at that time there were 
men playing with cards with money on the table. The evi- 
dence was clear and conclusive that this building was used 
as a gambling house—a place where persons were permitted 
to come together for the purpose of gambling, and there is no 
testimony in the record to the contrary. The jury were fully 
warranted in rendering the verdict they did and we cannot 
well see how, on the record, they could have found otherwise. 

Finding no reversible error in the record the judgment of 
the ie court will be affirmed. 

Judgment Affirmed. 

, f Not to be reported in full. 
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OPINION BY HIGBEE, P. J. 


This is an action in case brought by defendant in error, 
Omer Cash, against plaintiff in error to recover for personal 
injuries to himself and damage to his automobile which he 
claims to have sustained on the 27th of February, 1918, when 
a caboose of plaintiff in error struck his automobile on a pub- 
lic highway crossing near Spillerton, a small station some 
two miles north of Marion, Illinois, on the Chicago and Kast- 
ern Illinois Railroad. Plaintiff in error’s track at this place 
runs north and south and on the east side of it there is a cin- 
der platform about 200 feet long on which is located a depot 
or shelter station. At the north end of the cinder platform 
is a public highway crossing running east and west, where 
the accident happened. About 425 feet north of the west end 
of the cinder platform according to the plat introduced in 
evidence is located a switch stand at which point there is a 
switch track branching off from the main track on the west 
side thereof. About two miles north of Spillerton is John- 
son City. Going south from Johnson City towards Spiller- 
ton the railroad is considerably up-grade to a point at or near 
this switch, but from this point onto the station the track is 
level or possibly a little down grade. On the day in question 
a train crew of plaintiff in error was coming south from John- 
son City toward Spillerton with a locomotive, 2 freight cars 
and a caboose. This train was backing south, the locomotive 
being at the north end, the caboose at the south end and the 
two freight cars between the locomotive and caboose. Just 
before reaching the switch the caboose was disconnected from 
the freight cars and, as testified to by the crew, the steam 
was shut off from the engine and the speed of the engine and 
two freight cars slackened so that the caboose could proceed 
far enough ahead of the remainder of the train to pass on 
down the main line while the locomotive and the two freight 
cars were switched onto the side track, making what is termed 
in railroad parlance a flying switch. 

It is quite clear from the evidence that no bell was rung 
nor whistle sounded nor any warning of any sort given as 
this caboose approached the highway or as the engine and 
cars approached the station. Defendant in error was en- 
gaged in the taxi business and had that morning left the city 
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of Marion with two passengers for the station at Spillerton. 
He approached this crossing from the east but instead of 
crossing the track turned down on the east side thereof for 
a short distance on the cinder platform so that his ear was 
headed south. He testified that as he came from the east, 
and before turning south onto the cinder platform, he looked 
to the north and saw this train near the switch, as he thought 
standing still. His car was enclosed with what is termed, 
‘*a winter top’’ with windows constructed of what the witness 
ealled ‘‘isinglass’’. It was not raining but was cloudy and the 
road approaching this crossing was somewhat slippery. After 
discharging his two passengers he picked up another one and 
backed his car north to the highway and then turned, still 
backing, to the east on this highway so that his car was facing 
west toward the crossing. The passenger whom he picked 
up at the station testified that as he got into the car he saw 
and heard this train and that it sounded as any other train 
running, but that it seemed to him, it stopped. Defendant. in 
error testified that after he had backed his ear to the north 
and east and after he had faced westward toward the eross- 
ing he again looked to the north and saw this train, but 
thought it was standing still. He also looked to the south 
but did not again look to the north. He then drove onto the 
crossing where the caboose then struck his ear. Both he and 
his passenger testified that they did not hear the caboose, and 
that it was making no noise. It is quite clear that no signal 
was given of the approach of the caboose or the remainder of 
the train. On a trial before a jury a verdict was returned 
in favor of defendant in error in the sum of $600.00 for which 
judgment was rendered. 

It is urgently insisted by attorneys for plaintiff in error 
that the verdict and judgment in this case are contrary to the 
manifest weight of the evidence for the reason, as it is 
claimed, that the evidence clearly shows defendant in error 
at and immediately prior to the time of the aecident was not 
in the exercise of due care and caution for his own safety, 
but that on the contrary the evidence does show he was guilty 
of contributory negligence in not looking to the north after 
starting to the west and therefore not entitled to recover. It 
cannot be questioned but that the agents of plaintiff in error 
were negligent in shunting this caboose down toward and 
over the public crossing without giving a signal or warning 
of any kind and that such negligence was directly responsible 
for defendant in error’s injuries and damage to his car, there- 
fore, if the record is free of error, defendant in error was 
entitled to recover, unless the evidence shows he was guilty 
of contributory negligence. The failure of one approaching 
a railroad crossing upon a highway to look and listen for ap- 
proaching trains is not negligence per se as a matter of law, 
but such failure is a fact to be taken into consideration with 
all the other evidence in the ease in determining whether such 
person was guilty of negligence in the particular case and 
that question is one of fact for the jury to determine. (T. P. 
& W. Ry. Co. v. Hannett, 220 Ill. 9; Dukeman v. C. C. C. St. 
L. R. R. Co., 237 id. 104). The evidence in this case clearly 
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shows that defendant in error saw these ears as he drove up 
to the station and also after he had backed his car to the east 
and that in both instances he thought they were standing still. 
His passenger also testified that he heard the train at the time 
he got into the car, and that it sounded like any other train 
which was running, but it appeared to him that it stopped. 
The conductor who was on the caboose testified that the ca- 
boose was disconnected about 75 feet north of the switch and 
that when it passed the switch it was about 25 feet ahead of 
the remainder of the train, that when the eaboose was discon- 
nected the remainder of the train slackened its speed to such 
an extent that in traveling this distance of 75 feet the caboose, 
which the crew testified was traveling slowly, had gained a 
distance of 25 feet on the remainder of the train. Under such 
circumstances a person ata distance of 400 or more feet away 
might easily have thought the train was stopping or had 
stopped. Especially is this true when the train was ap- 
proaching a public crossing without giving any of the signals 
required by the statute. Defendant in error had the right 
in approaching this crossing to assume that plaintiff in error 
would perform the duty imposed upon it by the statute to 
warn him of the approaching caboose by giving the required 
signals. B. & O. S. W. Ry. Co. v. Then, 159 Ill. 535; C. B. 
& Q. R. R. Co. v. Gunderson, 174 Tl. 495. It may well be said 
in this connection as was said by the Appellate Court of the 
Third District in a very similar ease, ‘‘their motion was, in 
fact, slow for a moving train, and therefore was compara- 
tively noiseless. There was no engine attached to it, no bell 
on it announcing its approach. Under the circumstances he 
might, not unreasonably, take it to be standing. Having so 
taken it, he dismissed all question of danger from it, and 
without further attention proceeded in the natural and direct 
course on his way’’. C. A. & St. L. R. R. Co. v. Gomes, 46 Tl. 
App. 255. The question whether defendant in error was guilty 
of contributory negligence in not looking to the north as he 
drove upon the crossing as claimed by plaintiff in error, was 
under the facts and circumstances of this case a question for 
the jury to determine and we cannot hold that the finding of 
the jury on this question is so against the manifest weight 
of the evidence as to require a reversal of this judgment. 

On behalf of defendant in error the court gave an in- 
struction to the effect that. the words, ‘‘Stop, Lock and Lis- 
ten’’ do not mean that a person going upon or over a railroad 
crossing must come to a complete standstill unless coming 
to a complete standstill would be considered necessary by 
reasonable men under the same or similar situation, but that 
the person going upon or over the crossing in question must 
use the facilities at his command to observe and avoid dan- 
ger, if any, of going upon or over said crossing at the time 
and place in question. It is insisted by plaintiff in error that 
the giving of this instruction was erroneous in that it made 
the question of whether plaintiff came to a complete standstill 
a material issue in the case, and that the jury must have be- 
lieved by this instruction that it was not the duty of defend- 
ant in error to bring his automobile to a complete standstill 
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in order to be in the exercise of reasonable care for his own 
safety. It does not appear from the evidence that this 
“*Stop-Look-Listen’’ sign was erected by the highway com- 
missioners at the discretion of the State Utilities Board under 
the 1917 law and this instruction therefore properly stated 
the law that such signal does not necessarily require a full 
stop except under the cireumstanees set forth in the instrue- 
tion. It was not error therefore to give it. 


Complaint is also made of instructions 2, 3 and 5 given 


in behalf of defendant in error on the ground that these in- 
structions limit the due care necessary to be exercised on the 
part of defendant in error to the precise time or exact mo- 
ment of the collision, whereas, as it is contended it was in- 
eumbent upon him to exercise such eare both at and immedi- 
ately prior to the actual collision. It is true that these in- 
structions contain the statement that the jury must believe 
the plaintiff was exercising reasonable care ‘‘at the time’’ of 
the injury. We do not believe that, considering instructions 
on the whole, the jury could have been misled by this state- 
ment. It was said by the Supreme Court in considering a 
similar instruction, in the case of L. S. & M.S. Ry. Co. v. 
Johnsen, 136 Ill. 641 that ‘‘the words ‘at the time’ as used 
in the instruction, refer to the whole transaction or series of 
circumstances, from the time plaintiff reached the tracks to 
the time when he was injured, leaving it to the jury to deter- 
mine whether he used due care before he stepped upon the un- 
occupied track and while he stood there. If this were not so, 
the defect was cured by several of the defendants instructions 
which required the jury to find that plaintiff was exercising 
due care both before and at the time of the accident.’? The 
10th instruction given in behalf of defendant in error in this 
ease, informed the jury that ‘‘it is material and absolutely 
essential for the plaintiff, Cash, to prove by the greater 
weight or preponderance of all the evidence in the case that 
he, himself at the time, and immediately before the time, that 
his automobile was struck by the defendant’s caboose, if it 
was so struck, was in the exercise of all reasonable care and 
caution for his own safety.’’ It is also urged that instruc- 
tion number 3 was erroneous because it advises the jury to 
assess such damages as they find and believe plaintiff is en- 
titled to as compensation without limiting the jury to the 
damages as shown by the evidence or giving them any rule to 
estimate the damages and without finding that such damages 
resulted from the negligence charged in the declaration. An 
examination of the instruction in connection with the series 
of instructions in the case leads us to the conclusion that this 
criticism is not well founded. 


Complaint is also made that improper remarks were 
made to the jury by one of the attorneys for defendant in 
error. These remarks are subject to criticism and similar 
ones have been condemned by the Supreme Court of this state. 
They were however when made objected to, the objection was 
sustained and the court promptly instructed the jury to dis- 
regard them. In view of this ruling of the court and the fact 
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that the verdict does not appear to be exeessive we cannot 
hold that such remarks constitute reversible error, although 
much to be condemned. 

‘The judgment of the court below will be affirmed. 
f Affirmed. 
i Not to be reported in full. 
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OPINION BY HIGBEE, P. J. 


Plaintiff in error was found guilty in the county court of 
Franklin county, of neglecting to provide the necessary sup- 
port and maintenance for his infant child and sentenced to 
pay a certain amount monthly, as a fine for the benefit of 
such child. 

The information consisting of one count upon which he 
was tried, contained the following charge: ‘‘That Fitzhigh 
Overturf, on the 15th day of July, in the year of our Lord 
one thousand nine hundred and twenty-one, at and within 
said county of Franklin, in the State of Illinois, aforesaid, did 
then and there unlawfully, without lawful excuse, neglect to 
provide the necessary support and maintenance for his child, 
to-wit, Roberta Rhieawn Overturf, of the age of six weeks, 
contrary to the form of the statute in such case made and 
provided’’. Defendant in error claims that the trial court 
erred in overruling his motions for a new trial and in arrest 
of judgment and in entering judgment against him for the 
reason that the information was insufficient to support the 
verdict and judgment. The statute upon which the informa- 
tion was based provides, ‘‘that any person who shall without 
lawful excuse desert or neglect or refuse to provide for the 
support or maintenance of his or her child or children, under 
the age of eighteen years, in destitute or necessitous circum- 
stances, shall be deemed guilty of a misdemeanor’’. It is a 
well recognized rule of law that an indictment or information 
must allege all the facts necessary to constitute the crime with 
which the defendant is charged, and if it does not set forth 
such facts with sufficient certainty, it will not support a con- 
viction. (People vs. Picord, 284 Ill. 588. People vs. Stayan, 
280 id. 300). 

The information in this case was fatally defective in that 
it failed to state that the child of defendant in error was in 
“destitute or necessitous cireumstances”’ at the time in ques- 
tion. 

We do not ignore the fact that defendant in error has 
filed no briefs in this cause, so that the judgment could well 
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have been reversed pro forma under rule 27 of this court, but 
we have deemed it best to consider the case upon its merits. 
By reason of the failure of the information to contain neces- 
sary allegations to sustain the conviction of defendant of the 
crime contemplated by the statute with which he was sought 
to be charged, the judgment will be:reversed and the cause 


remanded. 
Reversed and remanded. 


Not to be reported in full. 
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OPINION BY HIGBER, P. J. 


This is an action on the case brought by appellant to 
recover damages from appellee for personal injuries claimed 
to have been sustained by him on the 15th day of May A. D. 
1920 in an automobile collision, at the intersection of Casey- 
ville Avenue and Bracket Street in the Village of Swansea, 
Illinois. The declaration consisted of two counts, one being 
a count under the motor vehicles Statute alleging excessive 
speed on the part of appellee in driving his car at the place 
in question and the other charging that appellee carelessly, 
negligently and improperly drove his automobile; that by 
reason of said acts of alleged negligence, the automobile of 
appellee ran into and struck appellant’s automobile with great 
force and violence and appellant thereby sustained the in- 
juries for which he brings suit. At the close of the evidence 
offered by appellee the court on motion of appellant instructed 
the jury to find appellee not guilty and such a verdict was 
accordingly entered. From the judgment entered on that 
verdict against appellant he has appealed to this court, al- 
leging that the court erred in directing the verdict and enter- 
ing judgment against him. Caseyville Avenue runs north 
and south and Bracket street east and west in said village. 
Appellant was at the time of the collision engaged in driving 
a truck delivering groceries and meats for his father and 
was traveling west on Bracket Street. Appellee was coming 
south on Caseyville avenue in a touring car and ran into the 
truck driven by appellant at the intersection of these streets. 
Appellant testified that he approached this intersection at 
a slow rate of speed and with his machine in second gear, 
and that before crossing the intersection he looked both north 
and south and saw no automobile approaching. It appears 
that the truck was slightly west of the center of the inter- 
section when struck by the ear. Appellant and other witnesses 
testified that he sounded his horn before reaching the inter- 
section. One witness testified that he saw appellee coming 
south on Caseyville Avenue about 200 or 300 feet north of 
the crossing, and that he was traveling ‘‘pretty fast’’ prob- 
ably about forty miles an hour. Another witness stated that 
appellee told him he saw there was going to be an accident, 
and shut his eyes and let loose of the steering gear. 


It appears from the proof that appellee was guilty of 
negligence in approaching the street intersection at an ex- 
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cessive rate of speed but it is claimed by him that the court 
directed the verdict for him on the ground that appellant 
was guilty of contributory negligence. Section 33 of the 
Motor Vehicles Act provides: ‘‘All vehicles traveling upon 
public highways shall give the right of way to other vehicles 
approaching along intersecting highways from the right and 
shall have the right of way over those approaching from the 
left.’’ 

Appellee contends that under this statute he had the right 
of way at the crossing for the reason that he was approach- 
ing the crossing to the right of appellant, and that appellant 
was guilty of contributory negligence because he did not 
look to the right and left while he was on the street inter- 
section. It appears from the proof however that before cross- 
ing the intersection appellant looked north and south and 
saw no machine coming from either direction. Whether or 
not appellant was guilty of contribtuory negligence was a 
question of fact to be determined by the jury, and we believe 
in view of all the circumstances shown by the proofs, inelud- 
ing the evidence that appellee was driving at an excessive 
rate of speed a short distance from the street intersection, 
this question should have been submitted to the jury. 

The judgment is therefore reversed and the cause re- 
mgfided. 

Not to be reported in full. 
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OPINION BY HIGBEH, P. J. 


Appellee, J. E. Black, was engaged in the charcoal busi- 
ness at Ullin, Illinois, under the name of J. E. Black Charcoal 
Company. Appellant, George E. Gleason, was engaged in the 
buying and selling of wood, and appellee had an arrangement 
whereby he agreed to buy wood of him delivered at appellee’s 
yards for $1.00 more per cord than the same cost appellant. 
Mrs. J. T. Adkins was the owner of certain wood which her 
minor son, Robert Adkins, was cutting and hauling to appel- 
lee’s plant. Appellant claims that on December 11, 1920, he 
purchased this wood from Robert Adkins, and paid him for 
20 cords at the rate of $4.00 per cord; also that he had a con- 
versation with appellee in which appellee stated he had de- 
ducted one cord of bad wood which he couldn’t use. Appel- 
lant demanded pay of appellee for 19 cords of wood at $5.00 
per cord which was refused and this suit was brought. Mrs. 
Adkins testified that her son was hauling this wood for her, 
and that he had about a one-fourth interest as pay for his 
work; that he paid off the hands and gave her $40.00 of the 
money which was satisfactory to her. 

On the other hand appellee claims that he bought the 
wood from Mrs. Adkins prior to December 8, 1920, and in sup- 
port of that contention introduced the following letter in 
evidence. 

“Ulin, Ill., Dee. 8, 1920. 

Mr. Black 

Dear Sir: 

For fear you will forget what I told you about the 
wood, Lam writing you. You be sure and not pay Robert 
any on the wood at any time, as I will pay him for his 
work. The timber is mine, and he will not do as I tell 
him, so I have this to do. Please do not say anything to 
anybody else, just deposit what the wood comes to in the 
bank in J. T. Adkins name. Be sure and not let him talk 
you out of any of it. 

Respt. 
Mrs. J. T. Adkins.”’ 


It appears from the proof that after the delivery to him 
of the wood, appellee deposited $76.00 in the First National 
Bank of Ullin to the credit of Mrs. J. T. Adkins. This he 
says he did some four or five days before appellant demanded 
pay for the wood from him. It also appears that Mrs. Adkins 
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received notice from the Bank that the money had been placed 
to her credit and notified the bank through her son to transfer 
it from her account and deposit it to the account of appellee. 
For some reason the money was not transferred to the credit 
of appellee, but to that of a Mrs. Heminway who, the evidence 
tends to show, was at one time interested in business with 
appellee. The case was tried before the court without a jury 
and the issues were found in favor of the defendant. It is 
conclusively shown that the wood belonged to Mrs. Adkins. 
The fact that her son may have received a portion of the 
proceeds as pay for his work in handling the wood in no way 
made him a part owner thereof. It would appear from the 
above letter of December 8th that there had been prior to 
that date some understanding between appellee and Mrs. 
Adkins as to the sale of the wood and appellee in every re- 
spect complied with all the directions contained in the letter. 

It being her wood at the time of the sale of the same by 
her to appellee she could not afterwards rescind the sale by 
refusing to accept the deposit made according to her direc- 
tions. 

Both appellee and appellant paid for this wood, one pay- 
ing the owner, Mrs. Adkins and the other paying her son and 
all the trouble between the parties was caused by the failure 
of the bank to obey the instructions of Mrs. Adkins and trans- 
fer the payment made by appellee back to him instead of 
crediting the same to Mrs. Heminway. No propositions of 
law were submitted to the court upon the trial, and we are 
only called upon to determine the questions of fact. Upon a 
consideration of all the evidence we conclude that the findings 
of the trial court were right and that the judgment should be 
affirmed. 

Affirmed. 
~ Not to be reported in full. 
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OPINION BY HIGBEB, P. J. 


This is an action in assumpsit brought by F. L. Stevens, 
appellant, to recover from O. W. Reed, appellee the amount 
due on three instruments, referred to as trade acceptances, 
which appellee signed and executed on December 10, 1920, 
each for the sum of $43.45 due respectively in 3, 5 and 7 
months after date. On said date a salesman of the Donald- 
Richard Company of lowa City, Iowa, secured from appellee 
an order for certain merchandise. The instruments sued upon 
and one other due 9 months after date were executed by ap- 
pellee in payment for the merchandise so ordered. Appellant 
testified that on January 11, 1921, he purchased the first three 
of said instruments from said company at a discount of ten 
per cent. The order for the goods provided that all claim 
under the warranty provided for therein would be waived 
unless a detailed statement of such claim should be sent by 
registered mail to the Donald-Richards Company within ten 
days from receipt of goods. Appellee admits that he signed 
the order and the instruments sued upon in question, and that 
he received the goods shortly before Christmas, 1920. He 
further admits that he in no way notified the company the 
goods were not satisfactory, but states that he placed them 
on sale and after selling a small portion of them shipped 
the remainder back to the company in February, 1921. He 
however contends that his signature to the instruments sued 
on was obtained by fraud and circumvention on the part of 
the salesman. The fraud claimed by him is that the salesman 
told him the instruments sued on were a part of the order 
for the merchandise, and that he did not know he was sign- 
ing and did not intend to sign any trade acceptances; that he 
did not know he was giving the same in payment for the 
goods ordered or that they were due in 3, 5 and 7 months. He 
testified that he knew how to read and write, had been in 
business for six years and that he read the order over but did 
not read any of the trade acceptances. In our opinion no 
sufficient excuse is shown by appellee for not reading the in- 
struments and the evidence fails to establish the charge that 
fraud and circumvention, as those terms are used in the ‘‘Ne- 








gotiable Instruments Act’’, were used in obtaining his signa- 
ture to them. 

The trial court refused to give the following instruction 
offered by appellant: ‘‘The court instructs the jury that the 
defendant has alleged in this case that the plaintiff purchased 
the said instrument sued upon with a knowledge of the trans- 
actions claimed to have been had by the defendant and Don- 
ald-Richard Company. This the defendant would have to 
prove by a preponderance of the evidence and unless he has 
so done your verdict on that question should be for the plain- 
‘Uiteeae 

The burden was upon appellee to establish by a prepond- 
erance of the evidence any fraud or circumvention relied upon 
by him to defeat his liability on these instruments. This in- 
struction correctly stated the law in that respect, and it was 
error to refuse it. The judgment is reversed and the cause 
remanded. 

/. Reversed and remanded. 

Not to be reported in full. 
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OPINION BY HIGBHE, P. J. 


This is a suit by M. C. Holtslaw, appellee against The 
Baltimore & Ohio Southwestern Railroad Company, appellant, 
to recover damages for the loss of a jack belonging to ap- 
pellee and killed by a passenger train of appellant on or near 
a public highway crossing near Iuka, Illinois. It was tried 
at the September Term, 1921 of the Cireuit Court of Marion 
county, where there was a verdict and judgment in favor of 
appellee for the sum of $250.00. 

The evidence shows that the animal killed and two 
others were kept by appellee in a pasture about three-quarters 
of a mile south of the crossing in question, where there was 
an opening leading onto the public highway through which 
on the day of the accident they wandered into the highway. 
The accident was witnessed by three persons who were almost 
a quarter of a mile from the crossing, but whose view of the 
crossing was unobstructed. It would appear from their testi- 
mony that as the passenger train came from the west these 
animals were on or near the crossing at the public highway. 
As the train approached they ran onto the track and crossed 
the cattle guard on the east side of the highway. One of 
them turned and came back going north on the publie high- 
way, one disappeared from the view of the witness but the 
third was struck by the train at or a short distance east of 
the cattle guard and was killed. These witnesses testified 
that they neither heard the bell ring nor the whistle sound 
as the train approached the crossing. The fireman of the 
train which struck the animal testified he did not see the 
animals until his attention was ealled to them by the engi- 
neer; that he then saw two animals on the north side of and 
close to the track, and then looked out on the south side and 
saw one lying there and that the engineer told him they had 
hit it. He testified that the bell was rung continuously by 
an automatic ringer, and that the whistle was blown near to 
the crossing. The engineer also testified that the bell was 
» ringing continuously as they approached the crossing and 
that he sounded a number of whistles, when he saw the ani- 
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mals and as he neared the crossing. He further testified 
that when he first saw the animals they were in the highway 
south of the track; that they came onto the track and the one 
killed was struck on the highway crossing and not east of 
the cattle guard; that he made an effort to stop his train 
which was running probably 55 miles an hour, but that he 
could not avoid hitting the same. Appellee introduced evi- 
dence as to the condition and make of the cattle guard. This 
evidence showed that the cattle guard was made of wooden 
strips 214 by 4 inches in size, seven feet long, beveled to an 
edge on the top side and placed 4 inches apart; that formerly 
there had been a pit underneath these guards but that it had 
been filled in with chat up to the bottom of the strips form- 
ing the guard. 

Appellant introduced several witnesses to prove the con- 
dition of the cattle guards. One of them, a track inspector 
for appellant testified that he had had 23 years experience 
on railroad tracks and was acquainted with the standard con- 
struction of cattle guards in use for railroad purposes gener- 
ally and that he was acquainted with this crossing and had 
known it about seven years. He was asked if this kind of 
cattle guard was in use by railroads generally. On objection 
by appellee he was not permitted to answer this question. 
Another witness who had been track foreman for appellant 
for twenty years also testified that he had known this cross- 
ing for twenty years and described its condition and con- 
struction, but testified that he did not know the form of 
cattle guards adopted and in use by railroads generally; that 
his experience had all been on the road of appellant. On 
objection of appellee this witness was not allowed to testify 
as to whether the cattle guard in question was constructed 
in the usual way for constructing such guards. Two other 
witnesses, section hands of appellant, testified that the cattle 
guard in question was in good condition and described its 
construction. The two witnesses however were not asked as 
to whether this cattle guard was of the same construction as 
used by railroads generally. 

Appellant contends that the evidence shows the animal 
was killed upon the highway crossing and did not get upon 
appellants track until the engine was within a few feet of 
it, so that nothing could be done by the persons in charge 
of the train to prevent striking it, that it is therefore imma- 
terial whether the evidence shows the signals were or were 
not given as under the circumstances the failure to give them 
could not have been the proximate cause of the injury; that 
if, on the other hand, the animal was struck and killed upon 
appellants right of way there would be no lability unless 
appellant had failed to comply with its statutory duty in 
the erection of sufficient cattle guards. Appellant’s conten- 
tion that if the animal was struck upon the highway crossing 
there would be no liability upon appellant is not without 
merit. But upon consideration of all the proof we think the 
jury amply justified in finding from the evidence of the eye- 
witnesses that the animal in question was struck east of the 
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eattle guard, and their verdict as a whole was based upon 
the proven facts. The laws of this state relating to the fenc- 
ing and operating of railroads provides that railroad com- 
panies shall maintain cattle guards suitable and_ sufficient 
to prevent stock from getting on the railroad. Appellant in- 
sists that the trial court erred in not permitting its witnesses 
to tesify upon his question, whether this cattle guard was 
of the standard in use generally by railroads. If there was 
error committed by the court it was in respect to the evidence 
of appellant’s track inspector. He was the only witness of 
whom this question was asked who testified that he was 
acquainted with the character of cattle guards in use by rail- 
roads generally and was therefore qualified to answer. The 
other witness of whom this question was asked expressly testi- 
fied that he did not know the character of cattle guards in 
use by other roads. Practically this identical question has 
been before the Appellate Court of the Third District. In 
the case of L. E. & W. R. R. Co. vs. Murray, 69 Ill. App. 274, 
that court held that evidence to the effect that the cattle 
guard in question was in general use by railroads as the best 
known, was proper for consideration as tending to show it 
was sufficient and suitable for the purpose, but did not con- 
stitute a complete defense within itself. The question before 
the court in that case was whether or not a certain cattle 
guard was a suitable and sufficient cattle guard. This same 
question was again before that court in the case of Steward 
vs. Bloomington, Chapin & Decatur Ry. Co., 180 HL App. 
608, where it was held that testimony of experienced railroad 
men that a particular cattle guard was of standard make and 
in general use on first class railways was proper as tending 
to support the contention that the cattle guard in question 
was suitable and sufficient to turn stock. 

We are of opinion that in this case the profferred testi- 
mony of appellants track inspector above referred to, should 
have been admitted, as hearing upon the question whether 
this was a suitable and sufficient cattle guard. But this testi- 
mony if favorable to appellant would not be conclusive of the 
sufficiency or suitability of this cattle guard for the purposes 
for which it was used and in view of the clear proof that the 
three animals belonging to appellee passed over it, one of 
them coming back over it again, with apparent ease, and 
that other animals at other times has crossed it, showing 
plainly that it was ineffectual to answer the purpose for which 
it was intended, we are of opinion that the refusal to admit 
this testimony did not constitute reversible error. 

_ The judgment in this case is therefore affirmed. 
/ Affirmed. 

Not to be reported in full. 
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Plaintiff in error, Rose C. Wehrle, was divorced from de- 
fendant in error, Jesse R. Wehrle, by a decree in her favor 
of the cireuit court of Fayette county, October 18, 1918. By 
the decree of divorce, defendant in error was ordered to pay 
certain sums of money to plaintiff in error and in addition 
thereto was decreed to pay her as permanent alimony for the 
support of herself and her minor child, Gertrude Wehrle, the 
sum of $10 on the first day of each month thereafter, begin- 
ning with December 1, 1918. At the August term of 1920 of 
said court, defendant in error filed a petition asking for a 
modification of that portion of the decree of divorce providing 
for alimony as aforesaid, alleging that since the decree was 
entered the complainant had been guilty of adultery and had 
become a lewd woman and common prostitute. 

The prayer of the petition was that the decree be so modi- 
fied as to permit plaintiff in error to have the custody and 
control of the minor children of said parties and that the peti- 
tioner be relieved from paying the plaintiff in error any 
alimony as provided for by the decree. Afterwards at the 
May term, 1921 of said court, plaintiff in error, by the name 
of Rose K. Hatfield, caused it to appear to the court that the 
defendant in error was in default in the payment of alimony 
and he was thereupon cited to appear at the August term of 
said court to show cause why he should not be held in con- 
tempt. At said term an order was made against defendant in 
error to pay the sum of $70, being the amount of the unpaid 
alimony up to the time he filed his petition to modify said 
decree of divorce. Defendant in error paid the amount of 
delinquent alimony above mentioned and thereupon a hearing 
was had upon his petition to modify the decree of divorce 
which resulted in an order or decree setting aside and va- 
cating that portion of the decree of divorce requiring defend- 
ant in error to pay $10 alimony upon the first day of each 
month and relieving him from paying any further sum as 
alimony until the further order of the court. He was also 
discharged and released from the rule to show cause why he 
should not be held in contempt of court. 
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The evidence introduced on the hearing showed plainly 
that the plaintiff in error had been guilty of the misconduct 
charged against her and also that she had been remarried 
some months before the hearing. It also appeared that at 
the time of the hearing, the daughter, Gertrude Wehrle, for 
whose support, in part, the payment of alimony above re- 
ferred to was ordered to be made, was living with her father, 
the defendant in error. The only complaint of the decree 
made by plaintiff in error appears to be that portion of it 
which relieved defendant in error from the payment of the 
alimony provided for by the original decree, between the time 
his petition to modify the decree was filed and the date at 
which the order appealed from in this case was entered, that 
is between the dates August 5, 1920 and October 3, 1921. It 
is contended by counsel for plaintiff in error that the claim 
for unpaid alimony up to the time of the decree of modifica- 
tion, was a fixed, ascertained and subsisting debt due from 
defendant in error to plaintiff in error and that the court 
had no right to relieve defendant in error of its payment. 
Section 18 of our Divorce Statute, provides, that the ‘‘court 
may on application from time to time, make such alterations 
in the allowance of alimony and maintenance and the care, 
custody and support of the children as shall appear reason- 
able and proper,’’ and our courts have as a universal rule 
maintained the right to hear applications for modifications 
or alterations of decrees, providing for the payment of ali- 
mony in divorcee cases. Stillman vs. Stillman, 99 Il. 196; Cole 
vs. Cole, 142 id. 19; Craig vs. Craig, 163 id. 176. It is claimed 
by counsel for defendant in error that the case of Craig vs. 
Craig, supra, sustains the claim that the court had no power 
to relieve a delinquent party from the payment of alimony 
between the time of the filing of the petition and the entry of 
the modifying order, because it is said by the court in the 
opinion in said cause, that, ‘‘there is, however, one claim of 
error that is well made, this claim is that it was error to refuse 
to enforce the payment of alimony already due by virtue of 
the decree and to enter an order which canceled said ali- 
mony;’’ and further held that permanent alimony by a 
divorce decree, becomes a debt from one party to the other. 
In that case, however, it appears that the court canceled all 
payments of alimony, seven installments which were due and 
unpaid at the time the petition for the enforcement of such 
payments was filed, and entered a new order for the payment 
of a certain number of similar installments to commence in 
the future, so that the question under consideration here was 
in no wise determined there. 

In the case of Cole vs. Cole, supra, it was said of the 
divorced husband who was in arrears in the payment of ali- 
mony, that he would not be permitted to ask relief from a de- 
eree of which he was in contempt; that before he should be 
permitted to be heard he should be required to comply with 
the order of the court up to the time of his application to 
vacate the decree for alimony. In the instant case plaintiff 
in error had fully complied with the order of the court that 


9 






he pay all arrears of alimony up to the time his petition for 
the modification of the decree was filed and we are of opinion 
that the court had full power to enter an order directing that 
further payments cease at the date of the filing of the petition 
and that the circumstances of the case as shown by the proof 
justified the entry of the decree containing an order to that 
effect. 

/ Decree affirmed. 

Not to be reported in full. 
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On June 23, 1920, appellee was struck by an automobile 
on the streets of East St. Louis. This suit was brought 
against C. J. Wiegman, the driver of the ear, and appellant, 
Carl Wiegman, its owner, to recover damages for the injuries 
received in such accident. On trial a verdict was returned 
finding ‘‘the defendant’’ guilty and assessing plaintiff’s dam- 
ages at $250.00. A motion for a new trial was overruled. 
Appellee dismissed the suit as to C. J. Wiegman and judg- 
ment was rendered against Carl Wiegman, who perfected this 
appeal. 

C. J. Wiegman is the son of appellant, Carl Wiegman, 
and at the time of the accident was 17 years of age. It ap- 
pears from the evidence that the son drove the car whenever 
he desired, when it was not in use by the father. He had 
used it that morning to go to his place of employment, and at 
the time of the accident, was alone in the ear, returning home 
from such place of employment. By apt motions, appellant 
at the close of appellee’s evidence, and again at the close of 
all the evidence, asked the court to instruct the jury to find a 
verdict in his favor which motions were denied. 

We understand the important and controlling question 
on this record to be, assuming that the evidence shows the 
son was negligent, at the time appellee was injured, in driv- 
ing the ear, is appellant, the father, liable for that negligence? 
It clearly appears from the evidence that at the time of the 
accident, the son was using the car for his own personal pur- 
pose. Ina very similar case (Arken v. Page, 287 Ill. 420) the 
Supreme Court by a majority opinion, held that the owner of 
an automobile is not liable for an injury caused through the 
negligent driving of the automobile by his son while using it 
for some personal purpose of his own, but that the liability 
of the father, if any, must rest upon the agency of the son. 
The Appellate Court of the First District has held to the same 
effect in Minasion v. Poff, 217 Ill. App. 8. While we are 
aware that the holdings of some courts are not in harmony 
with this theory yet, the different decisions on this question 
are so elaborately discussed in the majority and dissenting 
opinions in the Arkin case, that we deem it unnecessary to 
refer to other cases further then to say that the true doctrine, 





as it seems to us was well stated by the Supreme Court of 
IXansas in the ease of Watkins v. Clark, 103 Kans. 629, where 
it was sought to hold a father for damages occasioned by his 
daughter, while driving his car, as follows: 

‘“‘The purchase of the automobile by the defendant for 
the use of his family, including his daughter, operated as a 
gift to them of the right to use it. When using it to aceom- 
plish his purpose, whether business or pleasure, they repre- 
sent him, but when thev exercise their privilege, and use it to 
accomplish their own distinct purposes, whether business or 
pleasure, they act for themselves and are alone responsible 
for their negligent conduct’’. In conformity with the decis- 
ions above referred to we must hold that in the absence of 
proof tending to show that C. J. Wiegman was the agent of 
his father the appellant, in driving the car at the time of the 
accident, the verdict in favor of appellee cannot be sustained. 

The trial court refused to give the following instruction 
offered by appellant: ‘‘The court instructs the jury that it 
does not appear that the defendant, Carl Wiegman was per- 
sonally in charge of the automobile at the time in question 
in this suit, and therefore, before the defendant Wiegman can 
be found guilty in this case it is necessary for the plaintiff 
to prove, among other things, by a preponderance of the evi- 
dence, that the person in charge of the automobile in question, 
at the time in question, was, at such time, the agent, servant 
or representative of the said Carl Wiegman, and unless this 
has been proved by a preponderance of the evidence you 
should find the defendant, Carl Wiegman, not guilty.’’ In 
our view of the law this instruction set up a good defense for 
appellant in this case, and it was error to refuse it. 

The following instruction was given in behalf of appellee: 
“‘The court instructs you that in an action brought to recover 
damages, either to the person or property, caused by running 
an automobile propelled by mechanical power in the public 
highway in the built-up portion of a city at a greater rate of 
speed than fifteen miles per hour, the plaintiff is deemed to 
have made out a prima facie case by showing the fact that he 
has been injured and that the person running such automo- 
bile, either by himself or his agent, was at the time of the 
injury running the same at a speed in excess of fifteen miles 
per hour.’’ The facts set out in this instruction do not make 
out a prima facie case for plaintiff, but only constitute prima 
facie proof that the car was being driven at an unlawful rate 
of speed. In addition to such facts the plaintiff must at least 
prove he was exercising due care and caution for his own 
safety, before he has made out a prima facie case. It was 
error to give this instruction. 

For the errors herein pointed out the judgment is 
reversed and the cause remanded. 

} Reversed and remanded. 

Not to be reported in full. 
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OPINION BY HIGBEEH, P. J. 


This was a garnishment proceeding instituted in the 
county court of Madison county by E. C. Robinson Lumber 
Company. The affidavit of garnishment upon which the 
proceeding was based alleged that on the 15th day of Feb- 
ruary, A. D. 1912, a judgment was rendered by the county 
court of Madison county in favor of FE. C. Robinson Lumber 
Company, a corporation, and against ‘‘Holy Trinity Church, 
Reverent Christo I. Karabosheff, et al.,’’ for the sum of 
$574.80 debt and $5.10 costs; that an execution had been 
issued thereon and returned ‘‘no property found’’; that 
affiant had reason to believe that Paul Connole, agent for de- 
fendants, was indebted to said defendants and had effects 
and estate of said defendants in his possession, custody and 
charge. This affidavit was made January 22, 1920, and sum- 
mons in garnishment against Paul Connole was issued 
thereon under date of February 19, 1920, and was returned 
by the sheriff as served on the 28rd day of February, 1920. 
On March 18, 1920, another affidavit was filed, relying on the 
same facts, alleging in addition that the Insurance Company 
of North America was indebted to said defendant and had 
effects and estate of said defendant in its possession. <A 
summons was also issued upon this affidavit and served upon 
Paul Connole as agent of the Insurance Company of North 
America. By interrogatories in the usual form the gar- 
nishee was asked if it had in its possession, custody or control 
as agent or otherwise, any moneys, credits or effects, ete., of 
said defendants, ‘‘The Bulgarian Macedonian Holy Trinity 
Church and Christo I. Karabosheff.’? By its answers to 
these interrogatories the garnishee denied that it had in its 





possession effects of, or was indebted to, these parties. Ap- 
pellee, the Ff. C. Robinson Lumber Company, by proper plead- 
ing denied the truth of these answers. The appellants, Kosta 
Boboff, Eli Boshoff, Steve Mencheff, Sancho Toneoff and 
Pete Banlinkoff, filed their interplea alleging that the 
moneys, ete., attempted to be garnisheed in this action be- 
longed to them as trustees of the Bulgarian Holy Trinity 
Chureh. The trial was had before a jury and the following 
verdict returned: ‘‘We, the jury, find that the garnishee, the 
Insurance Company of North America, is indebted to Christo 
T. Karabosheff and the Bulgarian Macedonian Holy Trinity 
Church in the sum of five hundred seventy-four dollars and 
eighty cents ($574.80), with 5 per cent interest from the time 
judgment was rendered, for the use of the KE. C. Robinson 
Lumber Company.’’ 

A motion for a new trial by appellants and the garnishee 
was overruled. The garnishee also filed a motion in arrest 
of the judgment, which was overruled and judgment was 
entered in favor of Christo I. Karabosheff and the Bulgarian 
Macedonian Holy Trinity Church against the Insurance 
Company of North America for the use of the E. C. Robinson 
Lumber Company in the sum of $574.80. From this judg- 
ment the garnishee did not appeal, but an appeal was per- 
fected by appellants, as trustees of the Bulgarian Holy 
Trinity Church. On the trial there was introduced in evidence 
the record of a judgment rendered in the county court of 
Madison county on February 15, 1912, against Christo TI. 
Karabosheff and the Bulgarian Macedonian Holy Trinity 
Church in favor of f. C. Robinson Lumber Company for the 
sum of $574.80. The execution record of that court was in- 
troduced in evidence and showed that an execution was 
returned ‘‘no property found,’’ but no execution issued upon 
this judgment was introduced in evidence. It appeared that 
this judgment was for materials for the construction of a 
church in 1907 at Madison Avenue, in Granite City, Illinois. 
It also was proved that this church was known as the Bul- 
garian Macedonian Holy Trinity Church, and that Christo 
I. Karabosheff had charge of the construction of this church 
and was the priest in charge thereof, for a time at least, after 
its erection. The evidence on the part of appellants showed 
that another church was built in 1910 at Thirteenth and 
Green Streets in said city, which was known as the Bulgarian 
Holy Trinity Church, and that none of the materials for 
which the above judgment was obtained was used in the 
construction of this latter church. Some evidence on behalf 
of appellee would tend to show that a portion at least of 
these two congregations were the same people, but the evi- 
dence on the part of appellants is to the effect that the con- 
gregation of the newer chureh was composed entirely of 
Bulgarians and was a separate and distinct organization, 
although the same Christo I. Karabosheff was the priest of 
the latter church. The evidence further shows that on April 
22, 1919, an insurance policy was issued to the trustees of the 
Bulgarian Holy Trinity Church covering the newer building, 
and that during the life of the policy the building was dam- 
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aged or destroyed. At any rate there was what is termed a 
loss on this poliey and the amount of damages had been 
determined by the insurance company and the trustees to be 
$1,500.00, This policy ran to ‘‘Trustees of the Bulgarian 
Holy Trinity Chureh.’’? The $1,500.00 agreed upon as due 
under this policy was the money sought to be garnisheed in 
this action. Nowhere in the policy does the name of Christo 
I. Karabosheff appear. It therefore is conclusive that no 
part of the money due on this policy was payable to said 
Christo I. Karabosheff, who was one of the judgment debtors 
mentioned in the judgment introduced in evidence, which is 
the basis of this proceeding. Neither is it clearly shown that 
the Bulgarian Macedonian Holy Trinity Church, the other 
judgement debtor named in the judgment introduced in evi- 
dence, is the same party or organization as the Bulgarian 
Holy Trinity Chureh mentioned in the insurance policy. In 
fact, the evidence tends to show that they are separate and 
distinct churches and denominations. Even though it be 
granted that the two churehes are the same, yet money due 
the Bulgarian Holy Trinity Church could not be garnisheed 
under a judgement against that chureh and Christo I. Kara- 
bosheff jointly. 

Under the original judgment introduced in evidenes, 
appellee was a judgment creditor of two joint judgment 
debtors, namely, Christo I. Karabosheff and the Bulgarian 
Macedonian Holy Trinity Chureh. In C. & N. W. Ry. Co. vs. 
Scott, 174 IL, 413, the Supreme Court expressly held that a 
judement creditor of two joint judgment debtors can not 
maintain garnishment for a debt due to one of such debtors. 
In Commercian Bank vs. Kirkwood, 184 TIL, 139, the Supreme 
Court held that creditors of a firm composed of several per- 
sons can not by garnishment reach a debt due only one of 
the partners or owing to one only of the joint judgment 
debtors. To the same effect is Siegel Cooper & Co. vs. 
Schueck, 167 Ill., 522. Under these authorities, even though 
it be admitted that the Bulgarian Holy Trinity Church, men- 
tioned in the insurance policy is the same organization as 
the Bulgarian Macedonian Holy Trinity Church, one of the 
debtors in the judgement introduced in evidence, yet since this 
judgement was against the chureh and Christo I. Karabosheff 
jointly, it can not be made the basis for garnishment pro- 
ceedings against a debt due to the church alone. 

It seems to stand admitted that the amount due under 
the insurance policy from the garnishee in this case is 
$1,500.00, yet no judgment has been rendered for the surplus 
between that amount and the amount found to be due appel- 
lee. One of the reasons given by the Supreme Court in 
Siegel, Cooper & Co. vs. Schueck, supra, why a debt due to 
one of two joint judgement debtors can not be garnisheed is 
that since the debt is due to only one of the debtors, there 
can be no judgment entered in the garnishment proceedings 
for the surplus, if any, due such judgment debtor. So, in the 
instant case, since no part of the money due from the insur- 
ance company was payable to Karabosheff, one of the judg- 
ment debtors, there can be no judgment over for the differ- 
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ence between the amount of the judgment and the amount 
due on the insurance policy. 

There appears to us to be another fatal objection to the 
judgment under consideration. The original judgment was 
rendered on the 15th day of February, 1912, and was there- 
fore more than seven vears old at the time this action was 
instituted. No execution could have been issued thereon. 
Our courts have repeatedly held that a garnishment proceed- 
ing is but another manner of attempting to collect a judg- 
ment after the common law method of collecting by an 
execution has failed. In Pierce vs. Wade, 19 Ill. App. 185. 
the Appellate Court for the Third District in a case in which 
garnishee process was issued September 21, 1883, upon a 
judgment rendered by a justice of the peace February 19, 
1873, and the only execution ever issued on said judement 
was returned, no property found, April 8, 1873, held that 
by reason of the lapse of time no execution could have issued 
upon the judgment, and its validity was thereby so impaired 
that it could not be made the foundation for proceedings in 
garnishment. In that case the court in an opinion by Justice 
Wall said: ‘‘If the judgment could not have been enforced 
in its then condition against the defendant therein by exe- 
cution, it should not be used for the purpose of taking from 
him a demand against the garnishee, by a proceeding to 
which he is not a party and of which he has no notice.’’ The 
Appellate Court for the First District in a case where the 
judgment upon which garnishment had issued was set aside 
and vacated after the issuance of the garnishment writ held: 
‘“‘The garnishment proceeding was in the nature of process 
to obtain satisfaction of the original judgment. It was a 
statutory mode of obtaining satisfaction after the means 
known to the common law had been employed and failed. 
When the judgment of which satisfaction was sought, ceased 
to exist, the supplementary processes to enforce its satisfac- 
tion had spent their force.’’ Pick vs. Mutual Life Ins. Co., 94 
Ill. App., 488. The Appellate Court of the First District in 
another case in which the record failed to show the judgment 
upon which the garnishment proceeding was based, held: 
““The record is absolutely bare of any evidence of the alleged 
judgment upon which the garnishment purports to be 
founded. This is fatal. There must be a judgment upon 
which execution can issue against the judgment debtor.’’ 
Siegel, Cooper & Co. vs. Schueck, 60 Ill. App., 429. Sinee it 
is a recognized doctrine that garnishment is a supplementary 
process provided by the statute for obtaining satisfaction of 
a judgment after the common law execution has been em- 
ployed and failed, it would seem to follow that garnishment 
can not be based upon a judgment upon which no execution 
can be issued. 

For the reasons above expressed the judgment must be 
reversed, and as under the rules of law referred to, the gar- 
nishment proceeding can not be maintained, the cause will 
not/be remanded. 

Reversed. 

Not to be reported in full. 
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OPINION BY BARRY, J. 


This is a breach of promise suit wherein defendant in 
error recovered a verdict and judgment for $1,000.00. There 
is no doubt under the evidence, but that plaintiff in error, a 
man 35 years of age, courted this 15 year old child with much 
fervor during the spring and summer of 1918. She says 
that they were engaged to be married in August of that year 
on the day preceding her 16th birthday; that she asked him 
if he didn’t think she was too young and too poor for him 
and that he said she was not too young and that he didn’t 
eare if she had no more than one dress on her back ete. 


She says she told him she would marry him, but was 
seared because he might be called to war, might be drafted 
and that he replied, ‘‘all right, as soon as peace is signed, 
why, we will get married’’. Her father says that plaintiff 
in error asked him for his daughter. Her sister and brother- 
in-law say that he told them that they were engaged and 
would be married soon. Her brother says that plaintiff in 
error told him that he would soon be his brother-in-law. 
While plaintiff in error denies that they were engaged and 
denies that he ever told the said several parties that they 
were, yet there is sufficient evidence to support the conten- 
tion of defendant in error in that regard. 


Plaintiff in error visited her frequently and took her out 
in his car until Oct. 9th, 1918. On the evening of that day 
he took her for a ride and when out in the country stopped 
the car and pretended something was out of order. Just 
what occurred at that time does not fully appear, but she 
says that he made an indecent proposal and tore her clothing. 
She was very much offended and properly so, and did not 
talk to him again until Novy. 28th, when they met by chance 
at the home of her friend. She says that he then asked her 
to kiss and make up, but she refused; that she told him she 
was not mad and would go back with him if he would quit 
going with another girl. He denies that such a conversation 
occurred. She says that she knew he had tried to get her 





on the phone several times between Oct. 9th and Nov 28th but 
that she never called him. 

She admits that she stated at various times between Oct. 
9th and Nov. 28th that she was angry at him for what he 
had done and that she would have nothing to do with him 
unless he apologized and that he had never done so. They 
did not meet again after Nov. 28th until about Jan. 4th, 1919. 
She says that about the first of January she consulted a lawyer 
about bringing a suit for damages, and that he advised her 
to first write plaintiff in error and ask him what he was 
going to do. She says she wrote the letter and received no 
reply and that the lawyer then advised her to go to Madison 
and see him and see what he was going to do about it, which 
she did. 

Her version of the conversation that occurred on Jan. 
4th clearly indicates that she was there more for the pur- 
pose of obtaining a definite refusal from him than a perform- 
ance of the marriage contract. From Oct. 9th to Jan. 4th 
her attitude had been that she would have nothing more to 
do with him unless he apologized and this he had failed to 
do. When she went to see him at the suggestion of her law- 
year, she did not say whether she would marry him or that 
she was ready to do so, or that her previous attitude had 
changed, but simply asked him what he was going to do. 
She says he replied, ‘‘ Well, I tell you, I can’t say yes and I 
can’t say no’’, and that later he said, ‘‘ Well, Helen, I changed 
my mind. I am not going to get married at all.’? She made 
no remonstrance, did not remind him of their marriage con- 
tract and made no suggestion that she was ready and willing 
to marry him and never intimated that he should marry her. 

His conduct toward her on Oct. 9th was of a most repre- 
hensible character and fully justified her in breaking the 
engagement. Thereafter she avoided him in every way until 
she decided to sue him, and her conduct clearly indicated 
she was through with him unless he apologized. In taking 
that position she was acting within her legal rights, but his 
misconduct of Oct. 9th would not entitle her to recover 
damages for the breach of a contract which she was no longer 
willing to perform except upon conditions which he would 
not meet. 

If she desired the benefit of the marriage contract, or 
to recover damages for a breach thereof, the law required 
her to be ready and willing to take him with all of his 
faults. She could not repudiate the contract, even though 
for sufficient reasons, and at the same time recover damages 
for a breach on his part. 

We are of the opinion that under the evidence in the 
record the court erred in refusing to direct a verdict in favor 
of plaintiff in error. Some of the instructions given on behalf 
of defendant in error are clearly erroneous, but under our view 
of the case it is unnecessary to pass upon them. 


he judgment is reversed and the cause remanded. 


Reversed and Remanded. 
Not to be reported in full. 
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OPINION BY BARRY, J. 


Appellants sold certain real estate to appellee for 
$14,500.00. He had no money to pay on the purchase price 
but was expecting soon to receive $4,200.00 from John Mer- 
chant, out of which he was to make a cash payment of 
$4,000.00. All of the parties fully understood that said sum 
was all he could pay and that said payment could not be made 
until he collected from Mr. Merchant. It is equally clear that 
appellants knew that he could only pay the balance of the 
consideration by obtaining a loan on the property and in ease 
he was not able to obtain a loan for $10,500.00 appellants 
agreed to accept a second mortgage on the premises for as 
much as $1,000.00 payable on such terms as might be agreed 
upon that would enable him to pay it in yearly payments. 
These facts are evidenced by the following paragraphs of the 
written contract which was entered into on March 31, 1920. 

“Fourth. It is agreed and understood between all the 
parties hereto that the said party of the second part has 
entered into a contract with one John Merchant, in and by 
which said contract, the said John Merchant has agreed to pay 
to the said John Brussel the sum of $4,200. on or about 
thirty days from date, and that the said Charles Brussel can- 
not make an advance payment until said sum is paid to him 
by the said John Merchant; and further, that the said parties 
of the first part are willing to receive their advance payment 
at such time as the said John Merchant shall pay the said 
Charles Brussel and the said Charles Brussel is willing to 
make such advance payment to the said parties of the first 
part on the same day as he receives said sum from the said 
John Merchant.’’ 

“Seventh. It is understood and agreed by and between 
the parties hereto that the said Charles Brussel can only pay 
the balance on the consideration for said tracts of land by 
obtaining a loan thereon and it is agreed by the said parties 









of the first part that he may make the payment of the balance 
due in such manner; that the loan can probably not be secured 
before the month of July next, but that they will receive the 
same at any time prior to that date or afterwards if no loan 
can be secured until later, but under no circumstances shall 
the party of the second part be required to make payment of 
the balance until March Ist, 1921, and the said parties of the 
first part will prepare their deeds to their respective tracts 
and deposit them in any bank for delivery upon the conclusion 
of any loan and payment of balance due.’’ 

“Hleventh. It is also agreed by the said parties of the 
first part that if the said party of the second part is unable 
to obtain a loan quite large enough to cover the balance due 
the said parties of the first part that they or one of them will 
accept a second mortgage on said premises for as much as one 
thousand dollars, payable on such terms as may be agreed 
upon that will enable the said party of the second part to pay 
it in yearly payments.’’ 

On June 30, 1920, appellee was informed by appellants 
that Mr. Merchant was ready to pay the $4,200.00 and appel- 
lee authorized Mr. Huggins to collect and receipt for the same, 
which he did, and $4,000.00 was credited on the contract. Mr. 
Merchant, however, paid but $3,400.00 for the reason that 
appellants were so anxious to get the money they allowed him 
a discount of $800.00 without informing appellee of that fact. 
Appellee received $200.00 of the $3,400.00 paid by Merchant. 

During the summer of 1920 appellee learned that appel- 
lants had not procured a loan for him and that a loan on the 
premises could not be secured for anything like $10,500.00 
and demanded that appellants pay him back the $4,000.00 
and before the time for performance of the contract had ex- 
pired he filed this suit to rescind and cancel the contract and 
to recover the $4,000.60 and interest thereon. In his bill he 
charged, among other things, that it was fully understood 
and agreed between the parties, before the contract was 
entered into, that appellee could only carry out the contract 
by placing a mortgage on the premises for the balance of the 
purchase over and above the $4,000.00; that appellants repre- 
sented to him that they had already procured for him a loan 
for the balance of the purchase price before he signed the 
contract; that said representation was false and fraudulent 
and the land was not worth $14,500.00 but much less than that 
sum and that a loan could not be procured on the premises 
for more than $6,000.00. 


The chancellor heard the testimony in open court and 
rendered a decree in favor of appellee in which he found, 
among other things, that the foregoing averments of the bill 
were true and decreed that the contract be cancelled and sur- 
rendered and that appellants pay to appellee $3,200.00 with 
interest and costs of suit. The evidence clearly shows that 
before the contract was entered into appellants endeavored 
to procure a loan of $10,000.00 for appellee on the premises. 
In fact Mr. Huggins admits that he took appellee to St. Peter 
and introduced him to Mr. Gluesenkemp and to Mr. Von 
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Baron, cashier of the First National Bank at that place. Mr. 
Huggins admits that he told those men that he and Mr. Laey 
were to sell appellee their farms if he could get his $4,000.00 
from Mr. Merchant, and that appellee needed a loan of $10,- 
000.00 or thereabouts. Mr. Von Baron replied that his bank 
didn’t have the money at that time but that he had some 
customers who did and that he would let Mr. Huggins know 
soon. 

Mr. Laey admits that before the contraet was entered 
into he told appellee that he had seen a Mr. Maxon about 
getting the loan and that he said he would have the money 
about strawberry or threshing time, and thought he could 
handle the loan and would then come down and look at the 
land. Appellee testified that appellants told him that they 
had arranged for the loan before he signed the contract. No 
loan was procured by appellants and appellee was unable to 
secure one. 

From the recitals of the contract and all of the facts and 
circumstances disclosed by the evidence, we think it fairly 
appears that appellants understood and agreed that appellee 
could not carry out the proposed contract unless he got his 
money from Mr. Merchant and a loan for the balance of the 
purchase price and that they were to procure the loan. The 
evidence discloses that the land was not worth more than 
$8,500.00, whereas appellee was to pay $14,500.00 therefor, 
and a mortgage could not be procured for more than $6,000.00. 
Appellants filed a cross bill setting out that they had at all 
times been ready, able and willing to carry out the contract, 
but appellee had refused to perform and for that reason asked 
that the contract be cancelled and they be permitted to retain 
the $4,000.00 paid thereon by appellee. They did not aver or 
prove that they ever made a tender to appellee nor is there a 
forfeiture clause in the contract. Money paid upon a contract 
which is subsequently rescinded is never forfeited unless 
there is an express or implied contract to that effect, and upon 
such rescission the money paid must be returned to him who 
advanced it. 6 R. C. L. 948, 

If appellants were to procure a loan for appellee and 
failed to do so they were never ready to complete the contract 
and are in no position to claim a forfeiture. Boston vs. Clif- 
ford 68 Ill. 67. It necessarily follows that the court did not 
err in dismissing the cross-bill. 

Appellants having failed to procure the loan as they 
agreed to do, appellee was entitled to rescind the contract and 
recover the advance payment without regard to whether or 
not a fraud was practiced upon him. In our view of the case 
it is unnecessary to consider the other questions raised and 
discussed by counsel. The decree is affirmed. 

Affirmed. 
” Not to be reported in full. 
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- OPINION BY BARRY, J. 


Appellee sued to recover damages for a personal injury 
alleged to have been caused by accidentally stepping into 
an excavation in one of the streets of the city. She was a 
resident of St. Louis and went to Alton to visit her sister, as 
she had done on several previous occasions. She took the 
route to her sister’s home that she had usually taken, but 
since her last visit an excavation had been made at the foot 
of the hill. There was no sidewalk along the street in ques- 
tion, but she and other witnesses testified that she was 
walking along the beaten path on the sidewalk line and 
which led to the exeavation, which was not visible to one 
coming down the hill. There was also evidence tending to 
show that there was another beaten path around the hill 
leading into the street, and appellant insists that she was 
guilty of contributary negligence because she failed to take 
the path last mentioned. 

We are of the opinion, after a careful consideration of 
all the evidence, that the questions of negligence and contrib- 
utory negligence were questions of fact for the jury, and we 
would not be warranted in holding that their verdict is 
against the weight of the evidence. 

Complaint is made of that part of the second instruction 
given for appellee which reads: ‘‘The jury are instructed 
that the defendant, City of Alton, is bound to use reasonable 
eare and precaution to keep and maintain its streets and 
sidewalks in good and sufficient repair to render them rea- 
sonably safe for all persons lawfully passing on or over 
the same.”’ 

It is argued that this placed an absolute duty on appel- 
lant to keep its streets reasonably safe, whereas it was only 
bound to use reasonable care and diligence to keep them in 
a reasonably safe condition for travel. 

In our opinion the instruction is not subject to the eriti- 
cism urged against it. It only required the city to use reason- 
able care to keep them in good and sufficient repair to render 
them reasonably safe for travel. The ‘‘good and sufficient’’ 
repair is only to the extent of rendering them reasonably safe. 
This conclusion is supported by the following eases: Village of 
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Sorento vs. Johnson, 52 App., 659; Brennan vs. City of Strea- 

tor, 168 App., 134-138; City of Sandwich vs. Dolan, 141 IONE. 

430-436; City of Gibson vs. Murray, 216 IIL, 589; Purcell 

vs. City of Chicago, 251 Ill, 164. There is no reversible 

yor and the judgment is affirmed. 

j Affirmed. 
Not to be reported in full. 
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OPINION BY BOGGS, J. 


On September 19, 1912, appellant entered into a contract 
with appellees who were in business at Harrisburg, Illinois, 
in and by which appellees were to sell dress patterns to be 
furnished by appellant company. Said contract being in the 
form of an order provided for an initial shipment of patterns, 
ete., to the value of $200. This shipment was to stand as a 
debit until the termination of the contract, and was to bear 
interest until paid. Said contract further provided for ship- 
ments of patterns not exceeding one hundred and fifty per 
month and also for the return of all patterns out of style, for 
which credit was to be given at purchase price. Said dis- 
carded patterns were to be returned January and July, of 
each year, upon receipt of notice from appellant company 
that such patterns were to be marked as out of style. Said 
contract further provided that payments should be made on 
or before the tenth of the month following shipment. Said 
contract was to remain in force for two years ‘‘and from term 
to term thereafter unless either party is given written notice 
of desire to cancel within thirty days before the expiration 
of any term.’’ 

Upon termination of said contract all patterns in good 
salable condition were to be returned at purchase price to be 
applied on the payment of said $200, provided that the terms 
of the contract and all conditions have been lived up to. Said 
parties operated under said contract some two years when a 
controversy arose as to the construction of that part of said 
contract reading as follows: 

“Tt is agreed that you are to credit our current ac- 
count with full purchase price on all patterns returned 





by us and received by you as under diseard and out of 

style and unsalable in January and July it being under- 

stood that said credit is not to be used to pay past due 
accounts. ”’ 

Appellant failed to notify appellees as to the discarded 
patterns in July and January, of each year, as specified in 
said contract and appellees ceased paying their bills at the 
time specified in the contract. It is the contention of appel- 
lees that before they should be compelled to pay for the goods 
purchased they would be entitled to a list of the discarded 
patterns in order that they might return the same and obtain 
eredit therefor on their bill. On the other hand appellant 
contends that appellees had no right to insist upon having a 
list of the discarded paterns until they had paid in full the 
amount owing by them. 

Appellant brought an action in assumpsit against appel- 
lees for patterns furnished. To the declaration a plea of the 
general issue was filed and a stipulation was made that any 
defenses proper under special pleas might be given in evi- 
dence under the general issue. A trial was had resulting in 
a verdict and judgment in favor of appellant for $120.54. 
Appellant being dissatisfied with the amount of said judgment 
perfected an appeal to this court to reverse the same. 

The record discloses that in 1917 appellant by reason of 
the refusal of appellees to pay said bills declared said contract 
terminated and refused them any more goods. The record 
discloses that at that time, with the $200 heretofore men- 
tioned, appellant’s bill amounted to $320.54. Appellees did 
not seriously contend that this amount was not correct, but 
insisted upon the trial that if they were credited for the pat- 
erns on hands at the purchase price that they would only owe 
appellant $4.87. Appellees make a tender of said amount, 
together with the costs accruing to date of the trial. 

It is first contended by appellant that the court erred in 
its ruling on the instructions. We have examined the instrue- 
tions and are of the opinion that the ruling of the court there- 
on was substantially correct. 

It is next insisted by appellant that the verdict of the 
jury is against the manifest weight of the evidence. Before 
appellant could rightfully insist upon appellees paying the 
amount owing by them for patterns furnished from time to 
time by appellant it would be appellant’s duty to furnish 
appellees the discarded or out of style lists, as provided by 
said contract in order that appellees might return said pat- 
terns and receive credit therefor. 

Appellant does not contend that there was any serious 
error in the ruling of the court on the evidence, it was there- 
fore for the jury to say what facts had been proven and an 
examination of the record convinees us that the finding of the 
jury is not against the manifest weight of the evidence. That 
being the state of the record the verdict and judgment thereon 
should not be disturbed. 

Mellish-Heywood Co. vs. R. Haas Electric & Mfg. 
Company, 181 IIl., App. 664; 
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Atkins vs. Vreeland, 170 Ill, App. 410; 
Mausley vs. MeMullen, 169 Ill., App. 326; 
inding no reversible error in the record, the judgment of 
the’trial court will be affirmed. 
Judgment affirmed. 
Not to be reported in full. 
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Opinion by BOGGS, J. 


On the evening of January 1, 1921, plaintiff in error, 
(hereafter called plaintiff), while crossing defendant in er- 
ror’s tracks, (hereafter called defendant), on Ferguson Ave- 
nue in the Village of Wood River, Madison County, was 
struck and injured by an engine of one of defendant’s pas- 
senger trains. An action on the case was instituted by plain- 
tiff against defendant, in the Circuit Court of said County, to 
recover for said injuries. The declaration consists of four 
counts; the first count charges a failure to ring a bell or 
sound a whistle as provided by statute; the second count 
charges a violation of an ordinance limiting the speed of 
trains through said village to ten miles per hour. The third 
count charges general negligence in the operation of said 
train; and the fourth count charges a failure to have a head- 
light lit on the engine of the train in question, as provided by 
statute. Each of said counts alleged due care on the part of 
the plaintiff. To said declaration the defendant filed a plea 
of the general issue. A trial was had and at the close of plain- 
tiff’s evidence the Court, on motion of defendant, excluded 
the evidence and directed a verdict of not guilty. To reverse 
said judgment this Writ of Error is prosecuted. 

. Counsel for defendant concede that the evidence in the 
record tends to prove negligence on the part of defendant in 
the operation of its said train, as charged in plaintiff’s decla- 
ration. So the only question for us to determine is as_ to 
whether or not taking the evidence in the record as true, with 
all the reasonable inferences to be drawn therefrom, it af- 
firmatively appears that prior to and at the time of the in- 
jury, plaintiff was in the exercise of ordinary care for his 
own safety. Boyle v. I. C. R. R. Co. 88 App. 1; Kluska v. City 
of Chicago, 97 Ill. App. 665. 

The record discloses that the tracks of defendant, as laid 
through said village, run practically in a northerly and south- 
erly direction, and Ferguson Avenue crosses said tracks at 
right angles. Defendant’s train, on the evening in question, 
being about 5:15 P. M., was being operated at a speed of about 
thirty-five miles per hour as it crossed Ferguson Avenue. 
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The pilot beam on the engine on the west side struck plaintiff 
causing the injury complained of, which consists of a perma- 
nent injury to his hand and arm, together with certain other 
injuries of less serious character. On the trial plaintiff tes- 
tified: “As I started to cross the tracks of the Chicago & 
Alton Railroad Company, I looked both ways, north and south; 
I didn’t see any train coming; I heard no whistle and didn’t 
hear any bell ring; I didn’t see any headlight. The train 
struck me and knocked me off the track and I lost conscious- 
ness. It was about 5:15 in the evening when I went across the 
tracks; the weather was kind of foggy and it was New Year’s 
Day; the sun was down and it was getting dark.’ On cross 
examination plaintiff testified: “I started to go home about 
five o’clock. I had been drinking some that afternoon—had 
two drinks of whisky, got it from a friend of mine. * * * * 
We had about two drinks, but we drank it out of a bottle and 
he had been with me I guess from around about half past two 
or three o’clock until I started home. The whisky was not all 
gone; I had some in the bottle yet.” There were four sets 
of tracks crossing Ferguson Avenue on the east of defendant’s 
tracks; just east of defendant’s track was the track of the 
Big Four Railroad Company, and east of the Big Four Rail- 
road tracks was some switch tracks. The record also dis- 
closes that there was some box cars on the switch tracks just 
north of Ferguson Avenue. There was also a line of  tele- 
phone poles running north and south to the east of the tracks 
of defendant’s railroad. 

It is the contention of counsel for plaintiff that said box 
cars and the line of telephone poles obscured plaintiff’s vision 
toward the north, the direction from which the train in ques- 
tion was coming. An examination of the record, however, 
discloses that after plaintiff crossed the switch tracks, on 
which said box cars were located, he had a clear line of vision 
looking north up defendant’s tracks except for said telephone 
poles. Plaintiff testified on cross examination in connection 
therewth: “I did not see the train because there was no light 
on it; there was no light on the box cars either; 
but I had no trouble in seeing them; after I got by 
the box cars and during the time I was walking the hundred 
steps I don’t know why I didn’t see the train! when I looked 
north there was nothing between me and the approaching 
train except the telephone poles. I crossed five railroad 
tracks before I reached the C. & A. track; the C. & A. were 
the farthest ones west and the box cars I mentioned were on 
the track farthest east; after I passed the tracks the cars 
were on I crossed four more tracks before I got to the C. & 
A.” Frank Cross, ticket agent at Wood River, for the Alton, 
Granite City and St. Louis Traction Company, a witness for 
plaintiff, testified on cross examination: “From the window 
out of which I was looking, I could see north up the C. & A. 
tracks. I was in the room about twenty feet west of the C. & 
A. track when this train approached from the north. I had 
a clear view up the track. * * * * The train was probably six 
or seven hundred yards away when I first noticed it, and I 
saw the train all the way down to the-crossing. The train 
made considerable noise.” The only other witness for plain- 
tiff, except the doctor who testified with reference to plain- 


2 


a 





tiff’s injuries, and the Village Clerk, was Edward Heying, a 
boy twelve years of age. He testified that plaintiff was just 
across the west rail of the track when the train struck him. 
In addition to testimony of these witnesses, plaintiff offered 
in evidence the ordinance relied on in the second count of the 
declaration. 

Ordinarily contributory negligence is a question of fact 
for the injury, and only becomes one of law when the undisput- 
ed evidence establishes that the accident resulted from the 
negligence of the injured party. If there may be a_ differ- 
ence of opinion on the question so that reasonable minds will 
arrive at different ccnclusions, thene it is a question for the 
jury. Heidenreich v. Bremner, 260 Ill. 452, citing Chicago 
City Railway Co. v. Nelson, 215 Ill. 486. But if, from the 
facts in evidence, with all reasonable inferences to be drawn 
therefrom, all reasonable minds would draw the conclusion 
that the person injured was negligent and that his negli- 
gence contributed to his injury, then as a matter of law the 
Court should declare that the injured party was not in the 
exercise of due care for his own safety. Lake Street Electric 
Railway Co. v. Gormley, 108 App. 59; Livingston Warehouse 
Co. v. A. E. & C. R. R. Co., 107 Ill. App., 244. 

It is contended by counsel for plaintiff that the testimony 
on the part of plaintiff is to the effect that he looked both 
north and south along the line of defendant’s tracks as he 
approached said crossing, and that he did not see the train in 
question as it approached said crossing. The evidence, how- 
ever, is to the effect that plaintiff's view as he approached 
said crossing from the east was unobstructed except for said 
telephone poles and that said telephone poles did not obstruct 
his line of vision when near said track. The evidence of one 
of his own witnesses is that the train was making consider- 
able noise, and that he, said witness, saw said train from a 
point twenty feet east of said track for from six to seven 
hundred yards up the track and continuously as it approach- 
ed said crossing, so that it would seem that the physical facts 
placed in the evidence by the plaixgtiff himself, would go in 
proof that he could not have been looking, for if he had look- 
ed to the north along defendant’s track he would have seen 
said train approaching. In Vastardes v. C. & A. R. R. Co., 210 
App. 546 this Court held: 

“Where one approaches a railroad crossing upon a high- 
way, it is his duty to look and listen for approaching trains, 
if a reasonably prudent person so situated would look and 
listen; and a failure to so look and listen precludes a recovery 
where to have looked and listened would have prevented the 
injury, and where there were no circumstances or conditions 
justifying such failure to look and listen.” 

There is no evidence in this record that would excuse 
plaintiff form looking and listening as he approached said 
crossing. 

In Livingston Warehouse Co. ete. v. A. E. & C. R. R. Co., 
170 Ill. App. 244, the Court, at page 248, says: 

“Tt is usually a question of fact for the jury to deter- 
mine, in view of all the surrounding circumstances, whether 
failure to look and listen constitutes negligence or lack of 
due care.’ Winn v. C.C.C. & St. L. Ry. Co., 239 Ill. 182, 139. 
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But in the case at bar we cannot discover any conditions or 
circumstances which excused Gehring for not looking before 
he drove onto defendant’s tracks. He was familiar with his 
surroundings; his horses were walking; he had a light load; 
his seat was elevated; the sides of his wagon did not prevent 
his looking to the right or left; and his view of the track east- 
ward was unobstructed for nearly a mile. He could clearly 
have seen the headlight of the approaching train in ample 
time to have stopped and allowed the train to pass. Neither 
can we perceive any reason why he should not have heard the 
warning whistle of the approaching train in ample time to 
have avoided danger. As to the statement of Gehring that 
he looked while at the Northwestern tracks and saw nothing, 
we quote from C. P. & St. L. Ry. Co. v. DeFreitas, 109 Ill. App. 
104, 106: 

‘Tf a person looks, he is supposed to look for the purpose 
of seeing; and if the object is in plain sight and he apparent- 
ly looks, but does not see it, it is manifest he does not do what 
he appears to do. The law will not tolerate the absurdity of 
allowing a person to testify that he looked, but did not see 
the train, when the view was unobstructed, and where if he 
had properly exercised his sight, he must have seen it.” 

The evidence in the case at bar is to the effect that plain- 
tiff was familiar with this crossing; that he had crossed it 
daily for at least three months prior to the injury, so that 
as far as the record discloses there was no excuse for the plain- 
tiff failing to look and listen for the approach of the train as 
he was attempting to cross defendant’s tracks. The evidence 
further shows that had he looked and listened he would have 
seen and heard the train approaching. It might be observed 
in this case that the record discloses that plaintiff had been 
drinking that afternoon and that may have had something 
to do in bringing about this injury. The record further dis- 
closes that after the plaintiff got out of the hospital he called 
on the tower man to find out as to which direction the train 
was moving that struck him. 

We are, therefore, of the opinion and so hold that the 
plaintiff was guilty of contributory negligence on his own 
showing and that the Court did not err in directing a verdict 
for the defendant. 

For the reasons above set forth, the judgment of the trial 
court, will be affirmed. 

Judgment Affirmed. 
A Not to be reported in full. 
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Opinion by BOGGS, J. 


Susan P. Lemen, a minor, defendant in error (hereinafter 
called plaintiff), by Gladys L. Lemen, her mother, next friend, 
recovered a judgment of $8,000 in an action.on the case in the 
City Court of Alton, against John Barton Payne, Director 
General of Railroads, as agent for the Chicago and Alton 
Railroad Company, (hereinafter designated defendant) for 
injuries sustained by plaintiff when an automobile in which 
she was riding collided with a passenger train operated by 
defendant, at a street crossing in the City of Alton. To re- 
verse said judgment, defendant prosecutes this Writ of Error. 

The declaration as finally amended contained four 
eounts. The first count charged general negligence in the 
operation of said train; the second count alleged the failure 
to sound a whistle or ring a bell; the third count charges the 
failure to keep and maintain a flagman at the crossing inter- 
section of Ninth and Piasa Streets, where the accident oc- 
curred; the fourth count charges the defendant with violating 
the city ordinance in running its train at a speed greater than 
ten miles per hour. 

During the trial on motion of defendant, the court di- 
rected a verdict in his favor as to the first and second counts, 
so that the case went to the jury on the charges of negligence 
contained in the third and fourth counts. 

It is first contended by defendant that the plaintiff was not 
in the exercise of due care for her own safety just prior to 
and at the time of the accident, and that the court erred in 
failing to direct a verdict for defendant on his motion at the 
close of the plaintiff’s evidence and again at the close of all 
the evidence. The record discloses that Piasa Street runs 
north and south in the City of Alton, and Ninth Street runs 
east and west. The tracks of the Chicago and Alton Railroad 
extend over and along Piasa Street from a point near Front 
Street on the levy northward to about Twelfth Street, pass- 
ing a roundhouse, curving around that structure to the north- 
east and curving northwardly through the city and on to 
Godfrey Junction some four miles distant. The grade of the { j 
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railroad tracks in going north on Piasa Street is such that 
two engines are required to pull a heavy train. On the west 
side of Piasa Street, north of Ninth, was a stone wall seven 
feet high, on which was constructed a two-story brick build- 
ing. This wall extends along the north side of Ninth Street 
to the west line of Piasa Street, interfering to some extent 
with a clear view of the tracks north of the crossing to one 
approaching from the west until he would get on the inter- 
section of said street. 

On February 21, 1920, the day in question, plaintiff in 
error was operating a passenger train consisting of an en- 
gine and four cars southward over said tracks, on a down 
grade toward the Union Station. The train was late and had 
been running at a speed of about fifty miles per hour. At 
the time it crossed Ninth Street its speed was estimated by 
the witnesses in said cause at from fifteen to thirty-five miles 
per hour. Plaintiff and her father had left their home and 
came on Ninth Street to the Bluff Street crossing and then 
proceeded eastwardly towards the Piasa Street crossing 
where the accident in question occurred. There is a conflict 
in the evidence with reference to the speed at which the auto- 
mobile was running just prior to and at the time of the col- 
lision. The witnesses on the part of plaintiff testified to the 
effect that the automobile was being operated at a speed of 
from nine to ten miles per hour, while the evidence on the 
part of defendnant is to the effect that said car was _ being 
operated at a speed of about twenty miles per hour. The 
greater weight of the evidence is to the effect that the front 
of the engine had passed before the automobile had collided 
therewith. The evidence being that the side of the engine 
or tender came in contact with the automobile at the time of 
the impact. Plaintiff’s father was killed in said accident and 
and plaintiff received the injuries for which this suit is 
brought. 

It was a controverted question on the trial as to whether 
or not the crossing watchman of the defendant was attending 
to his duties just prior to and at the time of the accident. 
The witnesses on the part of plaintiff testified to the effect 
that the watchman was not to be seen on or near the street 
just prior to and at the time of the accident, while the testi- 
mony on the part of certain of the witnesses for the defend- 
ant was to the effect that the watchman was in the street 
where he should have been, and had in his hand a stop signal 
which he was displaying as plaintiff in error and her father 
were approaching said crossing. It was a question under the 
conflicting evidence for the jury as to whether or not defend- 
ant’s watchman was performing his duties at the time in 
question. Plaintiff in error, at the time of the accident, was 
fourteen years of age, and under the law it was her duty to 
exercise such care for her own safety as a person of her age, 
intelligence, experience and capacity would have exercised 
under the same or similar circumstances. (Pienta v. Chicago 
City Railway Co., 284 Ill. 246; Opp v. Prior, 294 III. 538). 

It is also the law in this state that the negligence of the 
driver of an automobile in which another is riding is not im- 
puted to such person. (Flynn v. City of Chicago Railway Co., 
250 Ill. 460-464; Pienta v. Chicago City Railway Co., 284 III. 
246-259.) It was seriously contended on the part of the de- 
fendant in this case that Dr. Lemen, plaintiff’s father, was 
negligent in the operation of said car just prior to and at the 
time of the injury, and that his negligence was the sole cause 
of the injury. We do not agree with counsel for defendant 
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on this proposition. The evidence in the record clearly tended 
to show that the servants of defendant were operating the 
train in question through the City of Alton and across Ninth 
Street at the place of the injury greatly in excess of ten miles 
per hour. In fact the engineer himself testified that he had 
been running about fifty miles per hour, but that at the time 
of the injury his engine was running about twenty miles per 
hour. The ordinance of the City of Alton limiting the speed 
of trains running within said city to ten miles per hour, was 
admitted in evidence. Under the statutes of this state it is 
prima facie negligence for a railroad company to operate its 
trains through a city in excess of the speed fixed by the or- 
dinances of such city. (Cahill, Revised Statutes, Chap. 114, 
paragraph 103; L. & St. L. Consolidated Railroad Company 
v. Gobin, 52 Ill. App. 565; C. B. & Q. R. R. Co. v. Sack, 136 III. 
App. 425; Wabash Railway Co. v. Kamradt, 109 Ill. App. 203). 

In view of the fact that the evidence showed that the 
view of a driver of an automobile on Ninth Street approach- 
ing said railway crossing from the west, was more or less ob- 
structed, it was for the jury to say as to whether or not the 
operation of a train at the rate of twenty miles per hour, in 
violation of the city ordinance, approximately contributed tc 
the injury in question. 

Several witnesses on the part of defendant testified that 
immediately after the injury plaintiff stated that she saw the 
train but that her father thought he could get across. Some of 
the witnesses testified that plaintiff stated that she saw the 
train and informed her father, but that her father thought 
he could get across. Counsel for defendant seems to be of the 
opinion that this evidence clearly showed that plaintiff was 
guilty of contributory negligence and was not in the exercise 
of ordinary care for her own safety prior to and at the time 
of the injury. In our view of the evidence the fact that she 
saw the train and called her father’s attention to it would 
tend to show she was in the exercise of due care for her own 
safety. We do not think that a child fourteen years of age 
should be held guilty of contributory negligence because she 
did not request or demand that her father, who was driving 
the car, should stop the same and not attempt to make the 
railroad crossing ahead of a train. At any rate it certainly 
was a question for the jury and we are not disposed to disturb 
their finding. 

It is next insisted by counsel for defendant that the 
court erred in its rulings on the instructions. It is first con- 
tended that the court erred in giving the first instruction 
given on behalf of the the plaintiff for the reason it omits 
any reference to the speed of the train being the approximate 
cause of the injury. We have examined this instruction in 
the light of the criticism made, but are of the opinion that this 
instruction is substantially correct. All of the evidence in this 
case is to the effect that the train in question was being op- 
erated at a speed greater than ten miles per hour, the speed 
fixed by the ordinance of the city. The law makes it prima 
facie negligent to so operate the same. 

It was also contended that the court erred in giving the 
second instruction given on behalf of plaintiff, for the reason 
that it refers to the declaration or the negligence charge in 
the third and fourth count thereof. While it has been held 
that the proper practice is for the court to instruct the jury as 
to the issues in the case, at the same time the court, in dis- 
cussing this matter, has held that the defendant has the right 
to submit instructions clearly setting forth the issues to be 





tried in the case. This holding is applicable here, at any rate 
the court has never held, so far as we are advised, that the 
giving of an instruction of this character is reversible error. 

It is next contended by counsel for defendant that the 
court erred in giving the third instruction given on behalf of 
plaintiff. This instruction is with reference to the measure 
of damages. The complaint is that the instruction directs the 
jury that in allowing the amount of damages “the plaintiff is 
entitled to recover, if any, you should take into consideration 
all the facts and circumstances in evidence before you, ete.” 
We are of the opinion that the criticism of this instruction is 
well taken, that the instruction should not have directed the 
jury to take into consideration “all the facts and circumstan- 
ces surrounding the case” in determining the amount of dam- 
ages. The objection to this instruction, however, is not, in 
our opinion, of sufficient importance to require a reversal of 
the case. It is also contended that the court erred in giving 
the fourth instruction given on behalf of the plaintiff. We 
do not think there is any serious objection to this instruction, 
especially in view of the fact that one of the instructions 
given by the court on behalf of the defendant is of the same 
character. It might be observed in this connection that the 
instruction complained of did not direct a verdict and that 
the court fully instructed the jury on behalf of the defendant 
as to each phase of his case. The court gave twenty-one in- 
structions on behalf of the defendant, while it only gave seven 
instructions for the plaintiff, three of which were of a general 
character. 

One of the assignments of error in the records is that the 
verdict is excessive. While this assignment of error is con- 
tained on the record, counsel for defendant has practically 
abandoned the same in the argument. The damages, in our 
judgement, were amply large. However, the record discloses 
that the plaintiff received a serious injury and to some extent a 
permanent one. She suffered a fracture of the left femur 
or thigh bone, a deep laceration on said limb below the knee, 
a lacerated wound above the right eye from one to one and 
one-half inches in length, a cut about two and a half inches 
on the back of her left wrist, and a cut on the back of the right 
wrist severing the extension tendon. As a result of the latter 
injury plaintiff is not able to shut her right hand as she for- 
merly did. Her injured limb is shorter than the other one, 
and the evidence tends to show that in damp weather she suf- 
fers pain from it, and that she is nervous and easily excited. 
We are not authorized to set aside a judgment on account of 
the size of the verdict unless we are able to say the jury, in 
fixing the amount of the same, were moved by prejudice or 
passion. 

Lastly it is contended by counsel for defendant that 
counsel for plaintiff submitted to an interview during the 
trial of this case, at which he stated in effect that he was of 
the opinion that he was making a stronger case for the plain- 
tiff than had been made in the case brought for the death of 
her father. We have examined this article and the record in 
connection therewith, and are of the opinion that there is 
nothing in the record tending to show that counsel for plain- 
tiff was responsible for said article or that the article in ques- 
tion ever came to the notice of any of the jurors or in any- 
wise had anything to do with the verdict in this case. Find- 
no reversible error in the record, the judgment of the trial 
court will be affirmed. 

Judgment Affirmed. 
Not to be reported in full. 
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Opinion by Boggs, J. 


This is an action in forcible entry and detainer, brought in 
a justice court in Madison County, wherein appellees sued for 
and recovered a judgment for the possession of forty acres of 
farm land, in the town of Woodriver. Upon appeal to the Cir- 
cuit Court a verdict was rendered in favor of appellees, and 
judgment was entered against appellants for possession of said 
premises and for costs. To reverse said judgment appellants 
prosecute this appeal. 

The record discloses that in 1916 one Ben 8. Sawyer, the 
then owner of said property, leased the same to Majk Smita 
and Cadi Ritter for a period of four years and eleven months, 
from April 1, 1916. Before the expiration of said lease, Sawyer 
died, testate, devising said forty acre tract to one Henrietta 
Williams, a cousin, for life with remainder to his brothers, Fred 
Sawyer and C. E. Sawyer. Fred Sawyer died in February, 1918, 
after the death of Ben Sawyer. C. E. Sawyer was appointed 
administrator of each of said estates. During the life of the 
lease to Smith and Ritter, they assigned the same to appellee, 
Wilson Mukeloff. Thereafter Mukeloff assigned said lease by 
bill of sale, to appellant, who went into possession of the premis- 
es under said lease. During the time the appellants held the 
property after the death of Ben Sawyer they paid rent to said 
C. E. Sawer. By its terms, said lease expired on February 25, 
1921. On January 31, 1921, C. E. Sawyer executed a lease for 
said premises to appellees to run from March 1, 1921, to Febru- 
ary 28th, 1925, for a certain cash rent to be paid in manner 
therein specified. Appellants still being in possession of said 
premises, appellees, on March 1, 1921, duly served appellants 
with a written demand for the immediate possession of said 
premises. Appellants having failed to surrender possession of 
said premises pursuant to said demand the suit above mention- 
ed was instituted. 

It is first contended by appellants that the Court erred in 
its rulings on the evidence. On the trial of said cause the lease 
executed by Sawyer to appellee, dated January 31, 1921, the 
eround of said objection being that the undisputed evidence was 
to the effect that Henrietta Williams was the owner of a life 
estate in said premises under the Will of Ben Sawyer, déceasetl; 











and that she only was entitled to execute a lease on said premis- 
es, and that the lease in question did not purport to be made 
by her or on her behalf. The Court overruled said objection 
and admitted said lease in evidence. In connection with said 
lease appellee offered testimony to the effect that Henrietta 
Williams was an old lady past eighty years of age, a first cousin 
of C. E. Sawyer and that he transacted her business. This evi- 
dence was also objected to, but the Court admitted the same. 
We are of the opinion that the Court erred in admitting said 
lease, and admitting testimony to the effect that Sawyer had 
been transacting her business. The lease in question is a writ- 
ine under seal, is clear and unambiguous in its 
terms, and purported to be made by C. E. Sawyer on his own 
behalf as lessor. That being the site of ihe record, extrinsic 
evidence is not admissible to explain or alter the terms of said 
written instrument. Ryan v. Cook 172 Hl. 302; Vale v. North- 
western Life Insurance Co., 192 Ill. 567. 

It is next contended by appellant that appe llees are not 
in a position to question the authority of C. BE. Sawyer to rent 
said premises for the reason it is claimed that Se opellene were 
tenants of Sawyer and that they cannot question the title ef 
their landlord. The law is so fundamental and well recognized 
that a tenant cannot dispute the title of his landlord that it is 
not necessary to discuss this proposition, but the ee arises 
as to whether or not appellees were tenants of C. E. Sawyer. 
The record in this case discloses that prior to and at fhe time 
of his death, Ben S. Sawyer, brother of C. E. Sawver, was tle 
owner of said premises; that during his lifetime as hereinabove 
stated, he rented said premises to Smith and Ritter; that Smith 
and Ritter assigned said lease to appellee Wilson Mukeloft; 
hat Mukeloff thereafter assigned the same to appellants, who 
went into possession thereunder and that no lease other than 
this one was ever made to appellants. It, therefore, clearly 
appears that appellants are not tenants of C. EK. Sawyer and 
the mere fact they paid rent to C. BE. Sawyer who was the ad- 
ministrator of the estate of Ben 8 Sawyer, deceased, does not 
estop them in denying that C. FE. Sawyer was the owner of said 
premises and entitled to rent the same. In fact C. E. Sawyer 
admits that Henrietta Williams is the owner of a life estate in 
said premises and that all he has is a remainder therein. We, 
therefore, hold that the rule of law relied on by appellee to the 
effect that a tenant cannot dispute the title of hig landlord does 
not apply in this ease. It might be observed too, in connection 
with the position of appellants, that prior to the expiration of 
the lease given by Ben Sawyer to Smith and Ritter, and under 
which appellants were holding they applied to Sawyer for a 
new lease on said premises and that Sawyer promised to ex- 
ecute a lease to them therefor, and that he stated to them that 
they could go on and make certain improvements on said prem- 
ises, that they were contemplating, and that they did make 
such improvements in reliance thereon. Appellants insist that 
this evidence tends to support their theory, that appellees were 
the tenants of Sawyer and therefore cannot dispute his title, 
and the right to rent said premises. In our view of the law tls 
evidence is not very material. It does not assist appellants’ 

case to any extent for the reason that the making of imnprove- 
ments under an oral lease, void under the Statute of Frauds 
cannot be relied upon except in a Court of Equity. It does no‘ 
assist appellees’ case for the reason that it is conceeded in the 
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record that Henrietta Williams is the owner of the life estate 
and entitled to rent the same. 

It is next contended by apellants that the Court erred in 
giving the first and second instructions given on behalf of ap 
pellee. Said instructions are as follows: 

SON Onl 

The court instructs the jury that if you believe from a 
preponderance of the evidence that the defendants rented 
the tract of land in question and that their lease ended by 
its own limitation, and that the lessor then leased the said 
tract to the plaintiffs, and that thereafter the plaintiffs 
gave notice to the defendants to quit possession, then the 
court instructs you your verdict should be in favor of the 
plaintiffs, Sam Novian and Wilson Mukeloff.’’ 

“No. 2. 

The court instructs the jury that if you believe from 
the greater weight of the evidence that Sawyer rented the 
lands in controversy to the defendants and that subsequent- 
lv he rented the said lands to the plaintiffs, such lease to 
take effect at the termination of the defendants’ lease, and 
that the plaintiffs gave the defendants notice to quit posses- 
sion after the termination of their tenancy, then you are 
instructed that the plaintiffs are entitled to maintain this 
action and are entitled to the possession of the lands.’’ 

The Court erred in giving these instructions for the reason 
that they assume in effect that C. E. Sawyer had the right to 
rent said premises to appellee on his own behalf. 

It is also contended by appellants that this judgment should 
be reversed for the reason that one of the counsel for appellee 
in the opening statement said to the jury, ‘‘A suit was brought 
in the Justice of the Peace Court and when the case was tried 
the case was appealed, and I might say to you gentlemen that 
we won the ease in the Justice Court.’’? And again in the clos- 
ing argument, he said to the jury: ‘‘I know that an Edwards- 
ville jury will not be mislead by a Granite City lawyer.’’? The 
record discloses that the lawyers representing the appellants 
were from Granite City and that the jury was largely made up 
of men coming from Edwardsville Objection was made te 
these remarks and was sustained by the Court. It has been fre- 
quently held that sustaining of objections to remarks of this 
character do not obviate the injury done. We are of the opin- 
ion that the remarks referred to were prejudicial and constitut- 
ed error. Chapman v. Chicago City Railway Company, 172 
App. 443; Pate v. Big Muddy Coal Company, 158 App. 575, 
Springfield Consolidated Railway Company v. Bell, 134 App. 
496; I. C. Railroad Co. v. Setiz, Hl. App. 242; P. B. & Co. Trac- 
tion Co. v. Vance, 234 Ill. 36 We are not prepared to say that 
for the making of these remarks, though erroneous, we would 
reverse this case, at the same time we want to caution counsel 
for appellee that on a re-trial of this case they should refrain 
from making remarks of like character. 

It is a well recognized principal of law that the plaintiff, 
in suits of this character, must rely on the strength of his righ< 
to possession in order to maintain his suit. The mere fact that 
the parties in possession may not be in a position to retain the 
possession of the same against the persons rightfully entitled 
thereto, that that does not make the plaintiff’s case. 

: For the reasons above set forth the judgment of the tria! 
court will be reversed and the cause will be remanded. 
Reversed and remanded. 


/s ot to be reported in full. 
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An action in trover was instituted in the Cireuit Court of 
Richland County by appellant against appellee, to recover 
possession of a tractor, certain farm implements and live stock. 
The jury was waived and on the trial before the Court a finding 
was made in favor of appellee and judgment rendered thereon 
against appellant in bar of action and for costs. To reverse 
said judgment this appeal is prosecuted. 

The record discloses that on the 5th day of January, 1921, 
one F. 8. Bower who had been a resident of Richland County, 
delivered to appellant his promissory note in the sum of $582.40 
due seven months after date; that on the same date he executed 
a chattel mortgage securing the same on certain farm imple- 
ments and live stock. On August 20, 1921, Bower executed a 
second chattel mortgage to appellant on the same property, 
which said mortgage recited it was given to secute a note dated 
August 25, 1921. This mortgage was acknowledged and filed 
for record in Richland County on August 20, 1921. 

Some time in March, prior to the giving of this second 
mortgage, Bowers removed said mortgaged property from 
Richland County to Clay County, Illinois. Said last mentioned 
note and mortgage were sent to appellant by mail, and the 
record discloses that he received the same. The record further 
discloses that prior to these transactions Bower had given Mun- 
son a mortgage early in 1920 in the same amount and secured 
by a mortgage on the same property. This mortgage mature: 
August 25, 1920, and was renewed by mortgage and note matur- 
ing January 25, 1921. The evidence also discloses that Bower, 
while a resident of Richland County, gave a mortgage to appel- 
lee Fleming to secure a debt of $300 and after his removal to 
Clay County he gave another chattel mortgage to appellee fur 
$1000. These mortgages to appellee were given on machinery 
and stock and mentioned most of the property covered by ap- 
pellant’s mortgage. The last mentioned mortgage to appellee 
was dated April 8, 1921, was recorded in Clay County on the 
same date, and by its terms fell due April 8, 1922. Bower died 
October 4, 1921 and upon his death appellee, pursuant to the 
provision of his mortgage, took possession of said mortgage 


property, advertised the same for sale and the same jwas; soll | 











plea except certain property claimed by Bower’s widow. 

jn October 25, 1921, appellee rendered an account of said saic 
the widow who was Administratrix of her husband’s estate. 
Said property did not sell for enough to pay said mortgage in- 
debtedness to appellee. An action in trover was instituted aft 
appellant had learned that appellee had taken possession of and 
sold said property. 

It is first contended by appellant for a reversal of this 
judgment, that prior to July 1, 1921, Sections 4 and 5 of the 
Chattel Mortgage Act were amended by the State Legislature 
the effect of which would be to extend the lien of appellant’s 
mortgage for ninety days after the debt was due. The act in 
question was not sent to the Governor until July 1, 1921, and 
was not signed by the Governor, but was retained in his posses- 
sion over ten days On the 13th day of July it was filed with 
the Secretary of State without the Governor’s signature or ob 
jection. On the same date the Secretary of State certified that 
the bill had become a law. Counsel for appellant contend that 
the law became effective July 13, when certified to by the Sec- 
retary of State, and was operative to extend the lien of his 
mortgage for ninety days after August 25, 1921, and that his 
right to the property was superior to the rights of appellec 
under his mortgage. On the other hand counsel for appellee 
contend that while said amendment became a law in July 192!, 
it did not become effective until July 1, 1922, under the pro- 

‘vision of the constitution which provides that no act of the 
General Assembly shall take effect until the Ist day of July 
next after its passage, unless there be an emergency clause ete. 
Tn our view of this case it will not be necessary for us to pass 
on this controverted question, as we are of the opinion that the 

case should be Beane even though appellant is right in his 
contention as to the time when said amendment took effect. It 
was a question for the trial court on the facts and cirecumstane- 
es surrounding the execution of said mortgage dated August 
20, 1921, and the note secured thereby, the mailing of the same 
to appeliant, and the retention thereof by him as to whether 
there had been a renewal of said chattel mortgage as claimed 
by appellee, and the finding thereon should not be disturbed 
unless again the manifest weight of the evidence. The deter- 
mination of controverted questions of fact by a trial court are 
entitled to the same weight in an appellate court as the verdict 
of a jury, and will not be disturbed unless manifestly against 
the weight of the evidence. Springer vs. Bradley, 191 Il. App. 
45; Hess vs. Kellebrew, 209 Ill. 193. 

In Schroeder vs. Smith, 249 Tl. p. 574, the Supreme Court, 
in discussing the question as to whether or not a deed for real 
estate had been delivered, on page 576 says: 

‘« Appellee was in possesion of the deed executed by Mrs. 
Schroeder. He produced it at the hearing and offered it in evi- 
dence. The deed bore a certificate of acknowledgement by a 
notary public, regular in form, as of the date of execution, and 
was recorded September 3, 1884. The execution of the deed wa: 
sufficiently proved by the certificate of acknowledgement of the 
notary public. (Hurd’s Stat. 1909, chap. 30, See. 35; McConnel 
vs. Johnson, 2 Scam. 522.) and the recording of the deed is 
prima facie evidence of delivery. (Valter v. Blavka, 195 Ili 
610.) ’’ 

The chattel mortgage dated August 20, 1921, was duly 
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acknowledged August 20, 1921, and was filed for record in Rich- 
land County on August 20, 1921, and was with the note secured 
thereby in possession of appellant at the time of the trial. Ap- 
pellant presented to the trial court the following proposition 
of law: 

‘«The Court holds as the law applicable to this case that the 
chattel mortgage offered in evidence, as Plaintiff’s Exhibit One, 
vested the legal title to the property therein described, in the 
Plaintiff, Henry Munson, and that if the Defendant sold and 
converted said property to his own use at any time prior to the 


commencement of this suit, then and in that ease the PlaintilY 


is entitled to recover the value thereof, not exceeding the sum 
of $404.71.’? which the Court marked refused. 

In our view of the law, as above stated, the Court did not 
err in refusing this proposition of law. 

Finding on reversible error in the record, the judgment ot 

the trial court will be affirmed. 

Judgment affirmed. 
Not to be reported in full. 
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Opinion by BOGGS, J. 


An action in assumpsit was instituted by appellee against 
appellant in the Circuit Court of Marion County, to recover 
commissions alleged by appellee to be owing to him by appel- 
lant for procuring a purchaser for certain premises owned 
by appellant in Salem, Illinois, known as the Lyric Theatre. 
The declaration consists of one special count and the consoi- 
idated common counts. The special count is founded on a 
written contract for the sale of said premises hereinafter set 
forth. To said declaration appellant filed a plea of the gen- 
eral issue and four special pleas. An examination of the first 
special plea discloses that all of the matters of defense set 
forth therein could have been offered under the general is- 
sue. The second special plea alleges that appellant notified 
appellee that he had withdrawn said property from sale and 
that appellee consented to said withdrawal. The third spec- 
ial plea sets forth that appellant gave to appellee oral notice 
that he had withdrawn said premises “from the market and 
from sale on the market by the plaintiff’ and that appellee 
accepted said oral notice and thereby waived written notice. 
The fourth special plea in its practical effect was the same 
as the third. A trial was had and a verdict was rendered in 
favor of appellee for $250.00. A motion made by appellant 
for a new trial was overruled and judgment was rendered on 
said verdict against appellant for $250.00 and costs. To re- 
verse said judgment this appeal is prosecuted. 

It is first contended by appellant that the verdict of the 
jury is against the manifest weight of the evidence. The 
record discloses that on July 31, 1919, appellant executed and 
delivered to appellee the following contract of agency for the 
sale of said premises: 

“T, E. H. Barenfanger, of Salem P. O., County of Marion 
and State of Illinois, have this day given W. 8. Storment the 
exclusive sale or transfer of the following real estate, to-wit: 
The picture show, all fixtures and building of Section, Town- 
ship, Range, County of State of Illinois, which is owned by 
me. I hereby appoint W. 8S. Storment as my agent and author- 
ize him to enter into a written contract for me in mybehalf and 
in my name, for the sale of real estate. I agree to make a good 
satisfactory deed, and if required to do so, give a clear abstract 





of title to said real estate showing the title to be fully vested 
in me. In consideration of said agent’s services in making 
such sale, transfer, sending me a buyer or being instrumen- 
tal in any manner whatever in selling or transferring said 
property, I agree to pay said W. S. Storment, out of the first 
money collected, $500 commission on the whole amount, and 
all over the list price of $15,000 payable at the close of the sale. 
Should I wish to withdraw the above property from market, 
or advance price, I agree to give said agent written notice 
thirty days prior to such withdrawal or advance. I agree to 
pay said agent $10.00 for advertising should I withdraw sai2 
property from sale six months from date. Any change in the 
price or terms agreed to by me shall work no forfeiture in 
commission due said agent in case of sale or transfer of said 
property.” 

That thereafter appellant sold said premises to the Ben- 
ton Amusement Company for about $17,000, and the question 
arises on this record as to whether or not appellee before the 
sale of said premises by appellant, procured a purchaser for 
said premises who was ready, able and willing to purchase the 
same on the terms set forth in the contract or terms satisfac- 
tory to appellant. 

The testimony on the part of appellee is to the effect 
that some few weeks after the execution of said agency con- 
tract, appellee had a conversation with appellant with refer- 
ence to the sale of said premises, and that appellant suggested 
to appellee that one Jesse Griffin, a farmer living in that 
Ccunty some ten or twelve miles from Salem, might purchase 
said premises. Appellant testified he suggested to appellant 
that he did not know whether Griffin had ability to buy a 
property of this value, and he further testified that appellant 
replied: “Mr. Griffin can pay a nice little sum, $1000 or $1500 
and assume the Marion County Building and Loan, which was 
$6000, on said premises, and that he would arrange some notes 
to take care of the balance, and his picture show business, as 
it advanced and made money, he would take up these notes.” 
Appellee further testified that he took the matter up with 
Griffin and that he and Griffin had reached a conclusion 
about the matter, and that he told appellant the deal was 
working with Griffin, and that he thought he was going to 
consummate it. He further testified that some week or ten 
days thereafter, he saw appellant in the National Bank at 
Salem, and that appellant said, “Say, about that deal with you 
and Griffin, let that drag a while, I have another deal on now 
that looks better to me. * * * * I have another deal on with a 
party from Benton. I have given them an option for thirty 
days.” and that appellant walked off and left him. Appellee 
further testified that Griffin came in in about a week or ten 
days and that he and Griffin met appellant on the street and 
that he told appellant that Griffin was in to close up the deal; 
that appellant replied. “You can’t do that. I told you the 
other day I had given another party a thirty day option.” He 
further testified that he called appellant’s attention to the 
fact that he had the exclusive contract for the sale of said 
premises, and that appellant said, “I can’t do anything today. 
This other party will make us more money, and I can do noth- 
ing for thirty days is out.” Appellee is corroborated by Grif- 
fin who testified to the effect that appellant had been in cor- 
respondence with Griffin with reference to the sale of this 
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property, and Griffin also corroborated appellee as to what 
was said on the street that day by appellant with regard to 
the sale of this property. On the other hand appellant denied 
ever having said to appellee that Griffin could pay down 
$1000 or $1500 and assume a mortgage of $6000 that was on 
the premises, and that he, appellant, would take his note for 
the balance to be paid out of the profits of the business as it 
would be conducted. Appellant admitted having a conver- 
sation with appellee on the street, in which appellee informed 
him that Griffin was ready to purchase the property, but de- 
nied that appellee told him that Griffin would pay $500 down 
and assume the mortgage, and then give notes falling due 
later on for the balance. The evidence, therefore, is sharply 
conflicting as to whether or not appellant authorized ap- 
pellee to sell said premises to Griffin for other than a pay- 
ment in cash at the time the deal was closed. It is contended 
throughout by counsel for appellant that in order to recover 
in this case, that appellee must have secured a_ purchaser 
ready, able and willing to purchase said premises at a cash 
price of $15,000, that not having done so, he cannot recover. 
On the other hand, counsel for appellee contend that appellant 
himself suggested Griffin as a purchaser, and that Griffin 
was ready, able and willing to purchase said premises on the 
terms that appellant himself had suggested. It may be ob- 
served that said contract is not very specific with reference 
to the terms of the sale. Said contract provides that out of 
the first money collected on the sale of the said premises, ap- 
pellee is to take $500 and that he is to be paid all over the list 
price of $15,000, “payable at the close of the sale.” Said con- 
tract, therefore, evidently contemplated a cash payment at 
the time the contract of sale should be entered into, and that 
the residue of said purchase money should be paid at a later 
date. There being no corroboration in the record, cf the tes- 
timony of appellant, we are not prepared to say that the 
verdict of the jury on this conflicting testimony is against 
the manifest weight of the evidence. If the testimony on the 
part of appellee is to be believed, appellant made no objection 
to Griffin as a purchaser on the ground that the terms of sale 
were not satisfactory. Under the issue in this case, we think 
this is a matter of some importance. 

tn Smith, Executor, v. Keeler, 151 Ill. the Supreme Court 
of this state, in discussing a question of this character en page 
522, says: 

“Smith, when informed that his broker had found a pure 
chaser and made a sale, made no question as to the fact of 
the sale, or of its terms, but simply declined to carry out the 
contract, the sole ground of his action being, that in the mean- 
time, he had received a better offer and that he had conclud- 
ed not to sell at all. * * * * The failure to call in question the 
assertion that a sale had been made, or to find any fault with 
the terms of the contract, or even to make any inquiries in 
relation thereto, furnishes some evidence that his broker had 
made a sale upon the terms which were within the purview 
of his authority, and which, if he had not concluded to with- 
draw the property from the market, would have been perfect- 
ly satisfactory to him.” 

To the same effect is Weaver v. Snow, 60 Ill. App. 624; 
and Crouse v. Rhodes, 50 App. 120. 

It is next contended by appellant that he made anoral with- 
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drawal of the sale of said premises from appellee’s hands, 
and that appelle acquiesced therein and wavied the giving of 
the written notice specifed in the contract. Without going 
into a discussion of the evidence on this question it is only 
necessary for us to say that we are satisfied with the finding 
of the jury on that issue as we believe the preponderance of 
the evidence is to the effect that appellee did not consent to 
such withdrawal, and that he did not waive the thirty days 
written notice provided by the terms of said contract. 

It is next contended by appellant for a reversal of said 
judgment, that the court erred in giving the first and third 
instructions on behalf of appellee, on the ground that they 
directed a verdict, and failed to refer to the defenses set forth 
in appellant’s special plea. We have examined these instruc- 
tions in the light of the criticism made and find that they do 
not in so many words direct a verdict, but do indicate under 
certain circumstances that appellee would be entitled to re- 
cover a commission of $500. We are inclined to hold that the 
giving of these instructions, taken in connection with the other 
instructions given, is not reversible error. In Carter v. C. V. 
& C. Ry. Co. 340 Il. 152, the Court on page 159 says: 

“The seventh instruction given on behalf of the appel- 
lees, after reciting what the material averments of the dec- 
laration were, told the jury that if the appellee had proven 
said averments by the evidence, and also that appellants fail- 
ed to construct the drain as required by the contract, within 
a reasonable time, and that damages thereby resulted to ap- 
pellee, the verdict should be returned in their favor. The 
complaint made of this instruction is, that it ignores the de- 
fense made by appellant that it was excused from complying 
with the contract by direction of one of appellees. While the 
instruction did not negative the defense of waiver, it was 
based upon the pleadings and appellee’s proof and_ stated 
their theory of the case. It did not state that the waiver of 
the performance of the contract should not be considered ***. 

We have examined the third instruction in connection 
with the criticism made against it, and do not believe that the 
Court erred in giving the same. 

It was also contended by appellant that the Court erred 
in refusing to give the first, second, third and fifth of the 
instructions offered by appellant and which were refused by 
the Court. We have examined each of these instructions in 
the light of the criticisms made, and are of the opinion that 
so far as these instructions state correct principles of law. 
they were covered by instructions already given on behalf of 
appellant. It was suggested by counsel for appellant, in his 
brief, that if appellee was entitled to recover at all, he was 
entitled to recover $500, and that the verdict being only for 
$250 was clearly wrong. The law is well settled in this State 
that the defendant in a law suit cannot ecmplain, because the 
verdict of the jury against him was not as large as the evi- 
dence would warrant. That objection is one that must be 
made by the plaintiff in order to be available. Fuller v. Brady, 
22 App. 174-176. 

Finding no reversible error in the record, the judgment 
of the trial court will be affirmed. 
Judgment Affirmed. 


Not to be reported in full. 
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Opinion by BOGGS, J. 


An action in assumpsit brought in the Circuit Court of 
Jefferson County to recover for certain material alleged to 
have been furnished appellants by appellee was tried by the 
court without a jury and resulted in a judgment in favor of 
appellee for $973.76. To reverse said judgment appellants 
prosecuted this appeal. 

The errors asigned on the record are (1) that the finding 
and judgment of the Circuit Court were and are contrary to 
the weight and preponderance of the evidence; (2) the find- 
ing and judgment aforesaid are not supported by the evi- 
dence; (3) the court erred in finding the issues for the plain- 
tiff and in giving judgment for the amount claimed. No pro- 
positions of law were submitted by either side to be passed 
upon by the court. 

The only question, therefore, arising on the record is as 
to whether the finding of the trial court is against the mani- 
fest weight of the evidence. Springer v. Bradley Mfg. Co. 
191 Ill. App. 45; Hess v. Kellebrew, 209 Il. 193. 

The record discloses that appellants Collins and _ Irons 
were successful bidders at a letting of the contract to build 
certain sidewalks in Johnston City. One George Henderson, 
a salesman for the Missouri Portland Cement Co., testified 
on behalf of appellants that he stated to them at said letting, 
that his Company would furnish the cement for said sidewalks 
on the tracks at Thompsonville for the sum of $2.18 per bbl., 
but that he further stated to appellants that it would be nec- 
essary for them to have a local dealer to handle and store the 
cement. This witness further testified that he explained to 
appellants that they must see appellee, McCreery Lumber Co., 
of Johnston City, and get their bid for handling said cement. 

No arrangements were made between appellants and ap- 
pellee in reference to the handling of said cement. Said ce- 
ment was shipped by the Cement Company direct to appellee 
and was charged to it. In the main appellants hauled said 
cement direct from the cars but in one or two instances the 
cars were unloaded by appellee and the cement was stored by 
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it. Appellee charged appellants $2.80 per bbl. for this cement. 
This being the price quoted by appellee to all of the bidders, 
bidding on said work. 

Appellee’s evidence is to the effect that it received said 
cement from the Missouri Portland Cement Co. and paid for , 
it direct; and that it furnished said cement to appellants as 
it would any other customer, charging them therefor at the 
regular retail price of $2.80 per bbl. Statements were ren- 
reder by appellee to appellants for said materials. When all 
of the cement hd been delivered and final statement ren- 
dered for the balance claimed to be owing for said cement at 
the rate of $2.80 per bbl. and for certain lumber furnished, 
appellants then refused payment and for the first time, so 
far as the record discloses, insisted that they had not purch- 
ased said cement from appellee but had purchased it direct 
from the Missouri Portland Cement Co. 

The evidence on this controverted question is conflicting, 
but after a careful examination of the record we are of the 
opinion that the trial court was warranted in finding the is- 
sues for the appellee and in rendering judgment against ap- 
pellants for the balance claimed by appellee. At any rate we 
are not prepared to say that the finding of the trial court is 
against the manifest weight of the evidence. 

There being no express contract between appellee and 
appellants as to how much appellants should pay for said 
cement, the law implies that the same shall be paid for at the 
usual and customary price for such material at the place 
where the same is delivered. B.S. Green Co. v. Smith, 52 Ill. 
App. 158; McEwen vs. Morey, 60 Ill. 32. The record discloses 
that the amount charged by appellee for said cement was the 
regular retail price at said place. 

It is also contended by appellants that appellee over- 
charged them for certain lumber purchased by them to be 
used in and about their contract in putting in said sidewalks. 
The evidence on the part of appellants being to the effect 
that appellee was to charge them at the rate of $35.00 per M. 
for this lumber and that appellee charged for certain of the 
lumber $45.00 per M. The evidence on the part of appellee 
is to the effect that two classes of lumber were shown appel- 
lants. One class being sold at $35.00 per M. and the other at 
$45.00 per M. and that the persons using the materials were 
not satisfied with the $35.00 per M. lumber and _ procured 
lumber that had been quoted at $45.00 per M. The evidence 
was conflicting on this issue also, but we hold that the evi- 
dence supports the finding and judgment of the court there- 
on. 

It is further-contended by appellants that they were charg- 
ed with one more car of cement than they had received. The 
only evidence offered in support of this contention being that 
of two employees of appellants, who testified from memory 
in regard thereto. The account books, bills of lading and di- 
rect documentary proof offered by appellee clearly sustain the 
amount it claims to have furnished appellants and included the 
car of cement in question. 

Finding no reversible error in the record the judgment 
of the trial court will be affirmed. 

/ Judgment Affirmed. 

Not to be reported in full. 
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“Opinion by Boggs, J. 


An action in forcible entry and detainer was brought by 
appellees, trustees, under the Will of H. S. Baker, deceasec, 
before a Justice of the Peace, in Madison County, Illinois, 
against appellant, to recover possession of certain premises 
located in the City of Alton, Illinois. A finding was made by 
said Justice in favor of appellees, and judgment was entered 
thereon. Appellant appealed the case to the Cireuit Court 
where the cause was tried by the Court without a jury, a finding 
in favor of appellees was made by the Court, and judgment 
was rendered against appellant for the possession of said prem- 
ises and for costs. To reverse said judgment, appellant pro- 
secutes this appeal. 

The record discloses that on August 1, 1918, appellees ex- 
ecuted a lease for the above mentioned property to one Joseph 
A. Eckhard and John KE. Eckhard, partners doing business as 
Eckhard Brothers. Said lease was to run from July 1, 1919 
to and including June 30, 1920, with the privilege of renewing 
the same for a period of four years, provided notice of said in- 
tention was given on or before June 1, 1920. There was a pro- 
vision in said lease for the sub-letting of said premises. Eck- 
hard Brothers had been in possession of the property in ques- 
tion under a former lease, and shortly after the execution of the 
lease in question, vacated said premises and moved to another 
building. Joseph J. Eckhard sought to rent the vacated build- 
ing to appellant, Federal System of Bakeries, and for that 
purpose called upon Henry Baker who had active management 
of the business for said trustees. At first Baker refused, but 
after several interviews, and after being assured that the in- 
surance rates would not be increased, withérew his objection 
and consented to said Bakery Company going into said building. 
The rent, however, during all the time that appellant Federal 
System of Bakeries, occupied said building was paid to said 
trustees according to the terms of said lease by Eckhard Broth- 
ers. About the 11th day of June, 1919, a written agreement 
was entered into between Joseph J. Eckhard and E. E. Brewer 
for the use of E. E. Brewer, C. L. Butler, I. G. Hipsley and 





others, which said agreement is in words and figures following: 

This memorandum of agreement, made and entered in this 
the 11th day of June, A. D. 1919, by and between Joseph J. Hek- 
hard of Alten, IL, party of the First Part, and kh. lo. Brewer, of 
Chicago, il, party of the Second Part, Witnesseth: 

That the party of the first part hereby agrees to turn over 
or assign to the party of the second part for the use of I. Eh. 
Brewer, C. L. Butler, I. G. Hipsley and others, all of Chicago, 
IIL, certain lease covering property deseritbed in said lease and 
located at 123 West Third Street, Alton, Hl. (copy of said lease 
attached hereto), on the following conditions: 

1. The party of the first part agrees to give possession to 
parties of the second part of said property on June 26th, A. D. 
1919, on the same terms and conditions as stated in said orie 
inal lease (excepting that part of the lease referring to the 
installation of steam heating plant). It is further understood 
and agreed that the rental to be paid by parties of the second 
part shall commence and become effective July Ist, 1919. 

It is further understood and agreed that the assignment of 
this lease shall be made on or before October Ist, A. D. 1919, 
and any payment of rents which may become due under the 
terms of this lease shall be made on or before October Ist, A. 
D. 1919, and any payment of rents which may become die 
under the terms of this lease on or before the transfer of the 
lease to parties of the second pert shall be paid to party of th: 
first part. 

It is agreed that party of the first part shall allow party 
of the second part until June 14th, 1919, to accept or decline 
the lease. notice of same to be mailed in writing to H. EF. Paul, 
Alton, OT 

Tn witness whereof we have hereunto set our hand and 
seals this the 11th day of June, A. D. 1919.”’ 

On May 14, 1920, E. EF. Brewer, in a letter addressed t> 
anpellee, H. S. Baker, recited that he was assignee of the lease 
eiven by appellee to Eckhard Brothers, and that he desired to 
renew the same for a period of four vears as provided in said 
lease. Appellant, Joseph J. Eckhard testified that on the same 
day, May 14, 1920, he mailed a notice to Henry Baker to the 
effect that he had elected to extend the lease on the building: 
in question for a period of four years beginning July 1, 1920. 
He further testified that he enclosed said notice in an envelope 
properly addressed to said Henry Baker, and that he mailed the 
same on said day. Baker admitted having received a notice 
mailed by E. FE. Brewer but denied having received a notice from 
Eckhard. Soon after the expiration of the original lease, ap- 
pellees served appellants, Eckhard Brothers and Federal Sys 
tem of Bakeries, with a written demand for the possession of 
said premises. Appellants refused to surrender possession and 
the above mentioned suit was instituted. 

It is first contended by appellants for a reversal of this 
judement, that appellants, Joseph J. Eekhard and John EK. 
Eckhard, were not in posession of these premises at the time 
demand was made and suit was brought, and that, therefore, 
no judgment should have been rendered against them for the 
possession of said premises and for costs. 

The evidence in the record is not clear as to whether or 
not Eckhards were in possession of any part of said premises 
at the time said suit was instituted. 

The record, however, discloses that appellant Joseph J. 
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Eckhard, when testifying, said, ‘‘I refused to deliver up pos- 
session of the premises when demand was made.’’? On cross- 
examination he was asked the following question, in which he 
made reply: ‘*You say your refusal to surrender possession 
was not because of the form of notice or anything like that! 
A. No. Sir’? Appellee Henry Baker testified on direct exant- 
ination with reference to Eckhard’s possession as follows: ‘I 
don’t know whether Eckhard Brothers had any possession of 
property so far as having anything in the building, I don’t 
think they had, but I do not know.’’ He further testified on 
direct examination that ‘‘possession was not surrendered to 
myself or my mother as trustees, pursuant to that demand 
made, they still had possession of the property.”’ 

We think, therefore, in view of the evidence in the record, 
that the conduct of appellant Eckhard Brothers was such as to 
warrant the Court in rendering judgment against them for 
possession of said premises and for costs if the record other- 
wise warranted it. 

It is next contended by appellant that the agreement here- 
inabove set forth amounted to an assignment of the lease given 
by appellees to Eckhard Brothers and that, therefore, the 
notice that E. E. Brewer sent to appellee Henry Baker, and 
which Baker admits having received, under the terms of the 
original lease had the effect of extending said lease for a term 
of four years from July 1, 1920. On the other hand, appellees 
‘insist first that said instrument did not amount to an assign- 
ment of said lease, and second that if it did, it was not an assigu- 
ment to appellant Federal System of Bakeries, and third, that 
even if it be held to be an assignment, to the Federal System 
of Bakeries, that E. E. Brewer, in giving the notice sent to 
appellee, Henry Baker, did not purport to represent said Fed- 
eral System of Bakeries. We are of the opinion and so hold 
that the instrument above referred to did not amount to an 
assignment of said lease to the Federal System of Bakeries, but 
was in the nature of an agreement to assign said lease. The 
language of said agreement clearly sets forth that that was its 
intention. There is nothing in the record to disclose that any 
notice was given by said Federal System of Bakeries to appel- 
lant Eckhard Brothers, and that they had elected to extend the 
term of said lease. 

It is further to be observed in this connection that said 
instrument does not purport to deal with the Federal System 
of Bakeries, which is shown to be a corporation, so that we are 
clearly of the opinion that so far as the Federal System of 
Bakeries is concerned, it did not hold an assignment of said 
lease, and that even if it did, the notice to said trustee given 
by E. E. Brewer would not have the effect of extending said 
lease as to said corporation. 

It is next insisted by appellant that if it be held that the 
notice given by E. EB. Brewer did not have the effect of extend- 
ing said lease, that when the notice which appellant Josepn J. 
Wekhard testified that he mailed, would have the effect of ex- 
tending the same. As heretofore stated, Henry Baker, to whom 
Joseph J. Eckhard testified that he addressed said notice, tes- 
tified that he did not receive the same. It was, therefore, o 
controverted question of fact for the Court, sitting without a 
jury, to pass on. While the law is that a letter properly ac 
dressed, stamped and placed in due course of mailing, is prima 
facie evidence that the same was received, at the‘same time 
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this presumption is a rebuttable one. In Henderson vs. Carbon- 
dale Coal Co., 140 U.S. 25, the Court said: 

‘There is no testimony as to whether the letter thus mailed 
was returned to the sender, and no evidence of the receipt of the 
letter other than that which flows from the fact of mailing. Un 
doubtedly, under some circumstances this is evidence of the 
receipt ~~ * This is not a conclusive presumption and it does 
not even create a legal presumption that such letters were act- 
ually received; it is evidence tending, if credited by the jury, to 
show the receipt of such letters.’’ 

We would, therefore, not be warranted in reversing this 
case on the ground that said lease was extended by a notice 
given by Joseph J. Eckhard, as the Court below evidently held 
that the proof that said notice was received by said trustee was 
not sufficient, and we are not disposed to disturb said finding. 

It was further contended by appellant that the fact that 
Henry 8S. Baker, who occupied a room in said building, paid to 
appellant Federal System of Bakeries, compensation for heat 
furnished, that that act on the part of said Baker amounted in 
effect to an acknowledgement of the assignment of said lease. 
We do not agree with this proposition, and hold that so far as 
that transaction is concerned there was nothing in connection 
with it that would in any way estop appellees from insisting 
that there was no assignment of said lease. 

It is also contended by appellants that there was a verbai 
assignment of said lease by Eckhard Brothers to the Federa! 
System of Bakeries and that appellant, Federal Svstem of Bak 
eries, having taken possession thereof, and having made some 
changes therein with the knowledge and consent of appellees it 
would have the effect of making said verbal agreement of said 
lease binding, and would give the right to said Federal Systei 
of Bakeries, or someone acting for them, to effect a renewal of 
said lease, if a notice was given before June 1, 1920. We do 
not undevstand the law of this tate to support this proposition. 
In Griffin vs. Pfeffer Lumber Co., 285, Il. the Court, referrins 
to and quoting from Chicago Attachment Co. vs. Davis Sewing 
Machine Co. 142 Il. 171, on page 25 says: 

“‘The Statute of Frauds was interposed as a defense. The 
Court in its opinion stated the question involved in the follow- 
language: ‘This then brings us to the question, this being an 
action at law and the Statute of Frauds being pleaded as a 
defense thereto, do the facts that Secates & Ridgway orally 
assigned the remainder of their term to appellant, that appei- 
lant paid them therefor and took possession of the premises ut 
the time pursuant to such oral assignment, and that appellant 
thereafter paid appellee the rent for the premises as provided 
by the lease to be paid during the time it thereafter ocupied 
the premises, which payment was accepted by appellee, consti- 
tute a valid assignment of the term and so take the ease out of 
the Statute of Frauds and free it of all influences therefrom?’ 
After referring to previous decisions in this state the court 
said: ‘It is manifest the contract, so far as it was a contract 
for the sale of real estate, could not have been held to be 
executed, since no title could have passed, and the writ- 
ing is here just as indispensable to the passing of the title to 
the term as the deed was there to the passing of the title to 
the land.’ The Court also said that the doctrine that part per- 
formance of an oral contract will take a case out of the Statute 


4 





of Frauds, applies only in equity and is unknown in courts of 
law.’? 

And in Chicago Attachment Co. v. Davis Sewing Machine 
Co., 142 Ill. at page 181, the Court said: 

‘““An assignment of a term is the transfer of the whole 
estate of the tenant therein to a third person, and differ from 
a lease in this: that by the latter the lessor grants an interest 
less than his own, reserving to himself a reversion, but by an 
assignment he parts with the whole property. Taylor on Land- 
lord and Tenant (2d Ed.) See. 426; Sexton vs. Chicago Storage 
Co., 129 Ill. 518. And so it is said in Browne on the Statute of 
Frauds (Sec. 41) speaking of the English Statute of Frauds of 
29 Charles Il; ‘If the statute were entirely silent as to assign- 
ments they could not in reason be made verbally of such terms 
as require a writing to create them, for if, as is clear, the statute 
against creating a parol lease applies to those which are carved 
out of a term as well as out of the inheritance, it can not be 
that a termor can assign his whole interest verbally when he 
could not underlet a part of it without writing.’ See to like 
effect also, Reed on Statute of Frauds, Sec. 766.”’ 

Under the above authorities there was no verbal assigir 
ment of the lease in question to the Federal System of Bakeries. 

In connection with the notice given by E. KE. Brewer to 
appellee it should be further observed that the record conclu- 
sively shows that E. E. Brewer had severed his connection 
with the Federal System of Bakeries in February, 1920, some 
four or five months prior to the giving of said notice. This is 
a possessory action and unless the Federal System of Bakeries 
can show a lease therefor, it cannot hold the possession of said 
premises as against appellees. 

It is contended by appellants that the Court erred in re 
fusing certain of the proposition of law tendered by it. We 
have examined the proposition of law held by the Court, and 
those refused, and are of the opinion that the holding of the 
Court on the proposition of law were as favorable to appellants 
as they were entitled to. In fact the Court held with appellants 
on practically all of the propositions of law submitted by them, 
but evidently found against them on the facts. It will not be 
necessary for us to discuss the refused proposition as what we 
have already said in this opinion clearly sets forth our views 
on the law governing the question involved in this case. 

Finding no error in the record the judgment of the trial 

ycourt will be affirmed. 
Judement affirmed. 
Not to be reported in full. 
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Appellants filec their b4i11 of scompleint, cleiming 
a breach af contract by appelies and praying fer ite cancellation 
and incidental relief. This apyesl is frem « decree sur teining 
epvellee's cohjections te the master's report and diemisaing the 
bili fer went of equity. 

Baeed mainly upon his construction ef the contrast 
the master found thet thera wae a Belance of 94,689.51 due to 
appellemte, and recommended a deerese for such sum and the 
Ganevliatien of the contract. 

The main controversy hinges upon the preper 
construction of the contract, and involves pertimlaorly the 
following enumerated paragraphs of the agreements 


"Firet. The seller hereby baryains, selis, 
ageigns, tranefere and sets over to the buyer the 
eole and exelusive right, license snd privilege 
te make photographic repreductions end so-called 
motion picture filme ef said compesition «nd to 
exhibit the same by projection on screens or 
otherwise, and te sell, lease, license end 
generally deal and treffic in said films and 
repreductions thereef throughout the fol lowing 
territory only, vie: The entire vorid. 

“the preparation of the scensrio and the 
exhibition ond exploitation of the said filme 
shail be under the seie direction of the buyer, 
amd the wither’s same shall be published with 
Gli caida Films and advertining connected 
therewith, * * * 
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“Third. The buyer hereby agrees to pay to the seller 
fer the rights hereby granted ond transferred & eum equal 
to ten (16) per cent ef the entire amount received by the 
buyer and to which he choli besome entitled by virtue or 
8 @ result ef the sale, refital, license, exhibitien or 
other dealing in and with any and ali negatives or filme 
fer picturee of anid play whether received or receivable 
dircetiy or indirectly by the caid myer, it being the 
intention that said perecentege ehali be esloulated and 
Payable upen all receipts, fees, moneys, end inceme to 
whieh the said buyer shell bewme entitled from any use 
ef the said composition, negetive ar films hewever the 
game may sceruc. Caid paymonte shall be maie to the 
s@lier at the office of Sanger 4 Jordan, 1432 broadway, 
in Hew York City in cesh or Kew York draft, accompanied 
with certified statements of o1) such receipts, and shall 
be made monthiy, bezinning om month ofter the firat file 
shall be relessed, 

*‘Pourth. The buyer agrecs to keep full and accurate 
accounts of a13 recedipte above mentioned, which shaii be 
open to the inepection of the scller or his suthorized 
representative at «11 reageanable hours.” 


The easentini’ fects sre not in dispate. The 
pieture rights diapesed of in the controct were these of 
ap #linnts to e certain compesition entitled “Grausctark.® 
Appellee is a corperstien, engaged in tue businesn ef producing 
motion pictures, which inveives engaging and paying the acters, 
preparation of asenes, and supply ami dovelopment of the films 
of the pley. After entering into the controet in question it 
produced filme of Grausteark at a cost to it of about $40,000. 
then-the picture «ce ready for relenve appeliee entered inte 
@ contract for ite distribution with a corpor» tion, the Ve Zk. 
&. & &. Gos. referred to as a booking agency, exchange or 
distrituter. SNost of the fund for which an accounting is 
sought cane’ from the contract with enid distrivuter. Later 
4t went outror business ond there was distribution through 
another company under a similar contract presenting practicelly 
no diff went qestion for consideration. 

The Ve. Le tie & HB. UGe, was organized for the purpose 
ef distrimting picture films. To thet end it meinteined a 
principal effice in Sew York ‘ity, where it wes deemed 
pdventageous to first present so-called fexture plays, which 
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consisted of five or more porte or reels. Gravetsrk coe » play 
of that thagvsacter. & sid compasy medutsained @ feree of tealeried 
saleomen ever the country, through whom it sold or rented the 
filme handied by it te theatrical managers or exhibiters fer cuck 
price or prises ae the caleawen sould ebteain, varying in different 
lecclities. Ris ws a gonorsily kmown aw thed ef ifetrity tien. 
There wes, therefore, « weriee of contracts, one betveen the 
awher end producer for the right te preduee end wse the pieture, 
gne bstewen the procuser and distributor, whe is apedcially 
equipged with « ferse ari facilities fer dealing with exhibitors 
over the country smd acjoining territory, end one between the 
distrimm<sr and the cxhibiter. 

fhe oomtract Detwean appelise (etwm we ehall refer 
to we Eneemey cr the predueecr) smd Ye be Ge & Se Con, (whom 
we sheli refer te ce the distrdtater) fer distribution of the 
pieture wes im writing. “hile 1% senid not be found and 
predveed <% the Swuring 36 ehow Ate preejse terme its provisions 
ao net seem to be questioned, As etated ey Pesonay's vresident, 
eho exemted the sams, tae eontvact merely provided for the 
delivery of films on4 icveritisizy te tie distritter upon en 
agverment thet the Lotter could umtertaie distribution of the 
seme sad pay Secomey neventy per tent of chat it was peid vy 
exhibiters. Fureuei to such contract the distrituter Leased 
er seld filme t# yoriwas axhivdtere in varieus cities snd me dr 
reports from time to tine te Jganaey ef what it received from 
the exhibiters, 246 scvording so the contract remitted sewenty 
per cent of the smarting? sc pic it by the exhibiters. Seuvsmay 
in turn romitted tc aposhionte ten por cent ef what it received 


from the distrivuter, tke amount of ebich is net qmestioned. 
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The turming point of the whele contreversy, therefore, 
is whether, «#8 sentended by apprliomte, Seeanay wos to pay them 
LO per cent of ehst the exhibitors paid the distritmter, er, 

SB sentended bY mevelies, 1 per semt ef whet Lt reecived fram 
the distri ter. 

“@ thank the foliacy of apoeliantst pesitioen Lier in 
the toniention thst the Ve ibe Se & Me “Os, 2 a mere agent of 
appellec. It is soneeded that there ie ne embinaity in the 
language ef the centrset. If there were uny doubt on fe its 
eons truction from its centext, there cep be Littie smestien that 
the generel methods in wee for exhibiting motion pictures sust 
heve boon contempiated,the cantract imdicating mething te the 
centrary. “Seanhey eon met a digtrituter, anc had mo exchange & 
or fucllities for reniRing exhibiters, It ers a pmdwoer and 
emhier. “hile the bill is prediested im port upen the theory 
that eppelies «uw e¢ouippes with agencie¢e fer me rketing and 
G4istrimting ite preaictiens, there «an ne finding of the master 
to that effect or evidence te support it. the precf was t the 
contrary. 

tt ee the sentract is mot onbiquews me neseesity 
apives far seinc outside ef it te aveertain ite seaning. in 
meh a case the tules ef vrenstraction are too #31 extabliched 
te es11 fer Sicemeecion. The langusge employed ia breed and 
eomprehencive. Under the firat pearsgreph of the agreement 
agpellee ie grumted the right beth te produce and use the 
pioture and veriews ways sre specified in wich appellee may 
use it, giving it the brosdest discretion *to deal or treffie* 
with the product. <pyarentiy that there mignt be ne mise 
understanding, and me restrictiens placed upon the rishts or 
methods ef diagoeei gramted, the contract, ter specifying 


various methods, cives the comprehensive sewer to “generally | 
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deal end traffic" therewith; and by reference te parvgraph third 
it will be noted thet appellee did mot covenant to resert te any 
particular methed ef expleiting the picture. it net being 
questioned that the centract with the distribater fer putting the 
picture upon the market wos within the scope ef the rights #0 
trameferred to appeliew, it is difficult to esenpe the cenclusion 
that the “‘receipta” referred to upon which the percentage ef 10 
per cent is to be computed sre only such aa appellee actually 
reesived ond was entitled te by virtwe ef moh contract. It is 
the expresaly declared intention of the contract thet “said pare 
centage shall be calculated ond ouyable upon all receipts * * # 
and ineceme to which the seid Myer shall become entitled fram any 
use of the said composition,” «te. Under its centroct with the 
distributer, issemsy wae only entitied ta, ma only astuslly 
received, 70 per cent of what the distributer ebtained from its 
veriouse controcts with the exhibiters, and aprelisnte have been 
peid the full 10 per cent of the amount #0 received. Hanifestly, 
under the terme ot the contrast “esenay wan not reatricted te any 
particuler method of exploiting the picture. It undeubtediy could 
have sold the seme outright, or rented it or leaned it, for a 
ape cific sum or upon « regaity basis; and the additional right 
transferred to “generally deal or treffic" with it certainly did 
net preclude «a similararrangemnt with the distributing agenoy. 
the ecomtract with the latter wos practionlly ome of tale. Under 
it the latter hed and exercised the right te contract with 
exhibitore in ite own nome, for its ewn use, upen its ewn terme 
end at ite own expense. The fect thet the compensxtien it wan to 
pay to Ussomay wae upen « percentage basis did net change the 
thearacter ef the centract nor make the distributer a mere agent 
of oppeliee. There waa no sontractusi relation between Sonanay 


and the exhibiters. ‘Theis contrects were with the distributer 
whe obtained frem Gesanoy the right to desi with exhibiters for 
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the privilege of exhibiting the picture. ‘thathor what was paid 
the distritutor be culled perchace price or rental, it wee the 
preperty of the dictritutor ani net of teecsanay. The latter 
equld claim os the money "to which it ee emtitied® only what 
its coatract called fer, namely, 7 per cent of what the 
distributer receiveé through such sales er rentals. The breadth 
ef porer given to Susansy unier the contract im queoution, and the 
mature of its contract with the divtribeter are inconsistent with 
eappeliants' cloim that the distributer wes a mere agent of Sevenay, 
and that the latter cowid be calicd upen to account for anything 
in exeess of ite actual receipte under ite contracts with 
distritutors. If the contrsct in wiestion contemplated differently 
there was mo difficulty im employing language te expres such an 
intention. On the other hand, 11 expressly deciares the intention 
that “ouch percentage shall be celominted ant payable upen all 
receipts * @ * te which seid Myer shell become entitled from any 
use of the said somposition * * * .* we think this mernt the 
actual receipts ebteained by it under any sontract it saw fit te 
make with reference t the composition. 

A like conclusion is reeshed under s similar contract 
in Arden ve Lubin, 173 &. ¥. Appellate ep., Po 785. That was 
aise a centract fer the preduction of motion pictures feunded on 
plays vritten by the plaintiff in that case. By ite terms 
defendant azreed to ay bim “eae sum of money equel to 2 per cent 
of the gross sules or rentals * * * derived by enid Sigmnd iubin 
from the exploitation and distribution of the seid motion pictures.” 
Plaintiff contended that the 26 per sent wae te be figured on 
payments made by the exhibiters of the plays, and defendants, 
that it wae te be computed om the cacunte received by them, The 
court held that the amount setuslly reseived by éefendents was the 


@mount on which the 2 per cent wan ta be computed. The language 
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in thet controct woe not oe explicit or streng ss the language 
employed in the contract in question. 

Tn the case st bar the master found that no additienal 
evidence on which t base on accounting could be oBtsined. The 
evidence showed thet eppeliee paid 10 per cant upon all “receipts” 
from: the use of the cempowition which it actuelly received. 

Shether, therefore, we confine ourselves to the sontext 
ef the contrect in question, or resort te the surreaunding sircume- 
etanees with reference to which it se unquestionably made, 
think the construction contended fer by appellees, and recegnized 
by the deeres, is correct. eaching this conclusien we need not 
take up the discussion of opyeitanta’ alieged acculescences in guid 
construction. 

One of the items invelwed in the secounting Is thot of 
seecalled advertising which wis prepared by “seanay at its om 
expense, in verious forme, imeinding lithographs, for ase by the 
exhibtiters. ‘this sdvertising wes furnished te the distributer, 
who in turn sold same of it and gave sway the rest to exhibitors. 
The distrilmter accounted to appelies fer 7 per cant of whet it 
yeeeived frem such seles, Appellente contend thet appellee should 
aise saceaunt to them for such amount. Appellee contends that this 
ie no pert of the inceme to which it beosme entitied from the 
“use of the composition, negative or films* fer which it mist 
acemnt under the contract. ve think the "receipte”, "fees", 
“‘moneya" ond "income" referred te in the contract are, 45 there 
stated, omly wech «s the buyer chell become entities to “from 
any use of the said composition,” ete. The advertising en» one 
ef the expences inowrred in the exploitation ef the picture. 
chat wae received therefrom wae from the acie of advertising and 
not from the use of the composition, Its purpese esas to bring 
larger receipte to the exhibitors, end to induce them to enter 
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inte gontrect vith the distributer. 

Receuese appellee did net report monthiy to apseliente’ 
agente, as previded for in the contract, it ia contended thet 
appelients were entitied to a cancellation of the contract. “hile 
the reports and remittonces sesaspanying them «ere made for 
periods covering uewally more then one month's time, some times 
winishouih months, se think appellants’ sequliescance therein deorives 
them/ eny right te such relief, especially ae there is nething due 
epveliants under the contract. In the ense of Jonog & Domperansg 
SGe Ve Crary, $54 111. 26, comploinante sought the forfeiture of 
® license te memuf:«cture ond sell under s patent fer » failure to 
make sworn reports cuerterly, in accwrdance with the terne af the 
contract. The contract gave the right to ferfeit seme upon 
thirty caye' netice. hen the notice #6 given there wae no thing 
due or ta resert under the centrect. The decision we egeinet the 
tight te Forfeit fer the fxilure te meke eworn yeperts, se required 
the court referring to the faniisr pritecigle thet the lew deee not 
favor forfeiture, and avying that "« Glesar cese, epvealinge & the 
principles of justice, mat therefore be mace cut before a court 
ef equity will enforee a forfeiture.® The facts on which the 
recission of the contract wen there asked are not digsiviler from 
these in the case ot bar, There is no doubt thet the parties by 
matuel course of conduct could and did treat such couse of fere 
feiture as waived. (King v- Hedeke, 175 I11. 72, 77; Xeteon v. 
Shite, 152 111. 364.) 

| 3t. 48 vanecevesry to diseus: further fundamental 
Mules relating te the construction of contracts or eqnitskle 


principles upen which a recission for the treach thereof will 
be granted. ‘“e¢ think the centract is unombiguous and wae 
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improperly construed by the muster, amd thot appellants wendved 
the only grounds they had fer o yveaission thereof. 

Hor da we think the fact that the prenident of 
kohanay contrelied meat if net 13 o° Ate steck, and alee held 
steck in the Ve be Se & Se Cee, dm ovorwise effeeta the merits 
ef the controversy here, or that tne contract of Seeanay, whieh 
had ne «teck Interest im ¥. Le lie & Se Ue, ean o mere devise 
te evete ite full ebiigetions under the contrast in cuestien. 
agcordingiy the decrew digminaine the bil fer want of eomity. 
smmuald be affirmed. 

APPT ERED » 


Borrili and Gridley, Jj., comeur. 
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CRIMINAL COURT, 


bu 
- ERAGR TO 
COCK COUNTY. 


DELIVERED THE OPINION OFTHE COURT. 


Plaintiff in error was indicted, and on a trial 
before the court without « jury, which was waived, convicted 
ef m asceult with a deadly weapon with intent to inflict 
upon the person of enother a bedily injury. Beth the charge 
and the finding were in the language of the statute creating 
the offense. The main contention ef plaintiff in errer is 
that the court's finding omitted certain ingredients of the 
erise. The record does not support this contention. 

The other pointa urged are based upon the bill of 
exceptions which, upon metion of the People, hea been stricken 
since plaintiff in errer's briefs were filed. They are, 
therefore, net open far considerction. No errer appearing 
on the record the judgment will be affirmed. 

AUYISMED. 


Morrill and Gridley, JJ., concur. 
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uk. PRESIDING JUSTICH BARNES 


BSLIVERED THE OPINION OF THE COURT. 


This axppeel ie from a judgment of the Hunicipal 
eourt of Chicage for $7,260.80 and ceste in faver of appellee, 
plaintiff to the suit. The agtion as stated in the amended 
statement of claim is for a breach of contract, evidenced by 
three billie of lading, for carriage of Koguefort cheese from 
Bordeaux, France, to New York Clty. Om plaintiff's metion the 
court struck certain portions of defendani'’s affidavit ef 
merits, and submitted the case te the jury on the issues 
raised by the unsiricker part. befendant tosk exeeptions te 
the setion of the court in uss deing, offered no evidence in 
its ewn behalf and moved for ® directed verdict. The errors 
assigned and argued relate to rulings on pleadings, to the 
refusal to direct a verdict for defendant, and to the ine 
structions, No questions of fact arg raised, 

The statement of claim, as amended, practically 
sets forth a separate cause of sction upon each bill of lading. 
There is ne substantial difference between them as to the 
pointes involved in this appeal. It is alleged that defendant 
is engaged in the business of a cdémmon carrier of freight from 
France and England to the United States; that it owned, operated 
and controlled Limes ef steamers known as the White Star Line and 
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American Line; that the shipments in cuestion were in veassls of 
said lines; that R. Vandersruyce and General Steam Navaigation 
Cow, Ltd., were its duly authorized agents at Berdeaux, Prance, 
to accept for defendant shipments to be by it transported to the 
United States and other points, and that said agents accepted 
the shipments in question; thet elaintiff was the ovner of the 
cheese, which was delivered in good condition to said Navigation 
Company at Berdeauz; that said agent issued a written bill of 
lading covering the shipment censigned to pleintiff's custom 
house brokers and agents, which is set out in haec verkg, and 
that said bill ef lading was a written contract on behalf of 
defendant to safely transpert seid cheese from Berdesux te 

New Yerk; that the cheese was delivered in a damaged condition, 
a@ue to négligence of defendant in failing to take care of the 
same during traneit, to properly stew the same, and te furnish 
proper facilities for its care; that it was delivered in a soeilt 
and usmerehantable condition, and unsalesble exeept at a total 
less unless repacked and reeonditiened; and then sets up plaine 
tiff's attempt to minimise the damage. 

Defendant's final affidavit ef merits contains four 
paragraphs. These mmbered 1, © and 4 vere stricken ans aforee 
said, leaving paragraph 3, on whieh the issues of facet went to 
the jury. The first paragraph set forth the relationship bee 
tween defendant and its alleged agents te the effeet that said 
Navigation Co. owned and operated a fleet of shins between 
Bordeaux and Southampton, and that defendant operated a fleet of 
ships from the latter point te New York through the names “White 
Star Line" and “American Line;" thet defendant did not own er 
eperate any ships between Bordeaux and Southampton; that said 
Navigation Co. and said Vandereruyce have suthority te sign 
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bille of lading for defendant's lines, which terminate at Gouthe 
amptom; that if elther said Navigation Co. or Vandercruyas se- 
sured business for either of said lines at Bordeaux, it or he 
receives a percent of the through freight charged for so doing; 
and if any particular sabipment is transported on the beatae of 
said Navigation Co. from Bordeaux to Southampton, then the latter 
Company receives a percent of the threugh freight for ite service 
in transporting to Southaupten and defendant the remainder of 

the through freight charged; that the shipments in question were 
transported from bordeaux te Gouthawpton on the beats of the 
General Steam Kavigation Co.; whereupon defendant centends that 
under the terms of the bills ef lading relied on and such state of 
facts and circumstances it has net contracted te transpert the 
gaid freight from Berdesux to Southampten and ewes no duty te 
Plaintiff for transzertstiien between those points, but accepts 
the bills of lading as its contract from Seuthampton te New York. 

Paragraph 2 ef the affidavit of merits sawers that 
Plaintiff's damages, if any, resulted from certain ermmmerated 
causes which the contraet provides shall reliewe the carrier 
from liability, and that under the contract the carrier is not 
lisble fer any claim, notice of whichvwas net given befcre the 
removal of the goods, sand that plaintiff did not give euch 
notice and did not comply with the contraet in other respects 
that need not be referred to. 

Paragraph 3 pleaded that defendant had complied 
with its contract and denied the negligence charged. Paragraph 
4 pleaded the statute of Limitations, 

Appellee seeks to justify the court's saetion in 
striking paragraphs 1, 2 and 4 an the ground that the pleading 
did not comply with certain rules of the Municipal court, pare 
ticularly rule 15, whieh provides that every allegation of 
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faet shall be taken to be admitted (with excestions not vertinent 
here) “if not denied apecifically or by necessary implication, ® 
and rule 20, which provides that “each party mast deal specifi-~ 
eally vith each allegation of fact of which he doses net admit the 
truth." Under these rules he contends that as the special alle» 
gations of the statement of clals aheve referred to are not 
specifically denied they atand admitted witheut the introduction 
ef any evidence. But auch of eaid allegations as are not denied 
by necessary implication may be admitted witheut impairing the 
effect of defendant's defense which admitisd the contract was 
binding on it so far as its own Lines were concerned, but deried 
that it was one on beheif of defendant for transsortation from 
Berdeaux, and pleaded facts eshewing the limited authority of its 
Bordeaux agerts, Sueh defense is net inconsistent with its ade 
mission of plaintiff's ownership of the goods, defendant’s ownere 
ship and operation of the White Star and American Lines, the 
authority of said agents to accept shipments through said lines 
and te issue a bill of lading covering the same, and that the 
cheese was delivered in « damaged condition and was umserchant= 
able, etc. For the fasts pleaded in par. 1 of the affidavit of 
merits by necessary implication denied that it was engaged in the 
business of comuon carrier of freight from France, and that a 
written contrast fer transportation from that point was its 
contract, though expressly admitting its obligations under the 
bills of lading for transportation through its lines from Southe 
aspton. But defendant goes further in its plea. In par. 3 it 
Pleads compliance with its contract, which had reference to the 
one pleaded by it, and denies the negligence charged, and in par. 
2 pleads exceytions whieh under the terms of the contract relieve 
it from liability. In other words, the matters admitted are not 
inconsistent with the matters pleaded as a defense and, therefore, 
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it was error to deprive defendant of its right to make the de- 
fenses so set up. In striking sueh paragraphs or pleas we think 
the court put tco rigid and narrow a construction upon its rules 
and their recegnitien of denial by necessary implication. Under 
the miles defendant was required to set forth the nature of ite 
defense, whether by way ef denial or by way of confession and 
aveidance, in such a menner az to reasenably inform plaintiff of 
the nature ef the defense that will be interposed at the trial. 
We think the affidavit ef merits was in cempliance with this 
Mule, amd that the matters that may be held to be admitted under 
the rules vere not inconsistent with the mattera either expressly 
or impliedly denied. 

Nor are the defenses so sought to be pleaded inecon- 
sistent with the tills ef lading set forth in the statement of 
Glaim. The bills vere almned and purported to be issued by the 
General Steam Navigation Ce. Twe of them expreasly previde. that 
the responsibility of ench carrier is Limited to ite own line. 
While the other recites, “ie, General Steam Navigation Co. Ltd., 
agents for the American Line, Southampton," etc., yet such 
recitation is a more declaration of the agent, which, upon well 
known principles, is not proof as against defendant of either 
the character or the extent of the agency. 

the siatute of limitations was pleaded upon the 
theory that it was a geeé plea 1f plaintiff relied upen defende 
ent's common law liability and not expressly upon the written 
instrument. As the statement of claim seems to count upon the 
Written instruments alene, and the statute hed not run against 
&@ Tight of ection thereon, this paragraph of the plea vas, in 
eur opinion, properly stricken. But should the case be heard 
upon 2 different theory the court should permit a refiling of 
euch defense. 








“eh ed aston ot ‘$8 tse wah 6 denba ter ov brah ot ett new ot 
Wedid ww seote ve wxeernerteg dows geitités at” so ten oe 1 
we fore 8th nocat we hioerieaes es worrran ra ‘bigte oot tee dunes oH} 
 gohall nobtentiqnt weessven Yt Lekndd to metlingjovet «thou tin 

ooh %4 etintem otf #Prot foe 04 dwckupex aay Inpbns'tteh solu oat 

nad aokonsines %6 yar'ud Ye Labial ‘te ‘we ett a ‘einen 
to Pilesicle mo'tet Whinnode we Ot am ‘tonne a Meme mb , blova 
tabs acts ja besootetad of itty sect? aéaeteh att te irks net bits 
wits shh obaak Laas od wew agpeen 46 Sheabitte bah ae i) ale 
tebaw hed tinte of of bied od wan Sadd otecben ett std bee ota : 









er onthe ‘weatean aah any ttetelmncant dom ete wbfer ‘ett VF 


shokwed acoso ‘te 

“aon f tehaota ef éé dryvow oe eonne teh edt ers tot aise 
Yo dromesite’ at ad itso ¢oe ynthal ™) etite bois wh on ee 
as} Ud feudal wd at basrogruey bee fier: 
tact fontrora etawetote cents ‘te ewt 
“Vee e wito S42 od Bubbmid at debies’ Mond Yo siti her | 
tie 180 Aoksagiven meat Lexeane oR? ees toot awiso eit edt | 
faut tee ,.ote * mod enctsired (ental cao bron ‘eae ‘tar ‘dddetie 
 Ekew iva  Mehie ,saoge ode to notfexeloeh oxem @ al “wonsad Io 4 
* “neil te te dvasnetoh fanless ‘pe “woosg don ah eelgtontce roan 
syorage Ott to dette ail? io diehtag 9 Hi 
ads aoqu habaoty eat mnoldatinis Yo eéuinte edt 
abetted om Sokten Tikimiety UW ably douy & aaw He ral 02 
nostere end wage yleteme ton hea YtRtidwkl met momen ath 
ati mOny trues 64 ehooe whake ts seomotage ott aA oasit Fats 
“fenlege aut fon bed @didede wd¥ Dae jonnde china fait neo ten i 
saa at ,uew aolq acs te dyempeceg olds ,aotredd | onsen te Ht ig 
-fitedal ‘ef gone Sdd were : oie wmode late “vbeooit “ito intee eA 


“ * — rs Teast bivete Leena ‘eit vine 

























But we think it was error to strike the other para» 
graphs for the reasons stated, The metion te strike performed 
the function of a desurrer ani the aetion of the trial court 
thereon is preserved for review without any ether motions. 
(Harmon v. Callahan, 286 111, 59). {he motion in arrest of 
Judwnent wae not necessary therefor, 

In view of the error of the court with reapesct te 
rulings upon the slendings whereby defendant vas precluded fron 
making its defense, it is unnecessary te consider instructions 
predicated woon o different theory of the issues, or defendant's 
motion for an instructed verdict whieh merely raised a question 
of law as to whether there was any evidence tending te establish 
Plaintiff's claim. As the case vse net, and should be, submitted 
upon proper issues, we think there should be a new trisl regarde 
lees of the merits of such motion, and no gead purpose would be 
subserved in diseussing the imoort of the evidence on the issues 
on whieh the case was improverly presented to the Jury. 

« Accordingly the judgment of the court will be ree 
versed and the cause remanded, 


REVERSED AND KENANDED, 


Merrill and Gridley, 77., concur. 
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BR. PRESIDING JuSTICH BARNES 


DELIVERLD THE GEIBICN OF THE COURT. 


Thie is a suit brought upem en insurance policy, 
issued by appeliant te appelies in Kevember, 1920, covering a 
1914 model secondhand Keo touring car, whereby appellant 
agreed to indemnify appellee againct demage te the ear by 
fire to the extent of $400. ‘The car was deatrayed by fire 
two months later. The case was tried without s jury, and 
the only issue wes the vaime of the car at the time of the 
loss, which the court found to be $306. From a judgment 
therefor this appesl is taken. 

After purchssing the car in April, 1920, appellee, 
who is an sutomobile mechanic, overhauled its engine, benrings 
and pisten rings, end equipped it with five new tires eoa ting 
$40 exch. There was testimony to the effect that it was in 
goed se chanical cendition at the time of the loss. Appe liee 
and enother sutemobile mechanic, whose testimony did not disclose 
personel Knowledge of market values, testified that ite value 
at thet time was between $600 and $860. 

Appeliant's two witnesses, who claimed te be familiar 
with the market value of secondhand care of that model, teetified 
that ouch value was from $50 to 9125. As the testimony of 
Pellee's witness does net disclose fomiliarity with the 
il values of such cars appellant urges that it is not 
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BR. PRESIDING JUSTICE BAANES 
DELIVERED THE GPINIGN OF THES COURT. 


This is a suit brought upen an insurance policy, 
issued by appeliant te apyelies in Nevember, 192), covering a 
1914 model secondhand Kea touring car, whereby appellant 
agreed to indemnify appellee againct demage te the car by 
fire to the extent of 3400. ‘The car was deatrayed by fire 
two months ieter. The case wos tried without « jury, and 
the only issue wes the valine of the car at the time of the 
loss, which the court found te be 9300. From a judgnent 
therefer this appesl is taken. 

After purchssing the car in April, 19%), appelice, 
who is oan sautanebile mechanic, overhauled its engine, benrings 
and pizten rings, snd equipped it with five new tires coating 
$40 each. There was testimony to the effect that it was in 
good mechanical condition at the time of the loss. Appellee 
and another sutomebile mechanic, whose testimony did net disclose 
personal knowledge of market values, testified that its value 
at thet time was between §600 and 9800. 

Appellant's two witnesses, who claimed te be fsmiliar 
with the market value of secondhand cars of that model, teetified 
that auch value was from $50 to $125. As the testimony of 
appellee's witness does not disclose fomilisrity with the 


market values of such cars appeliant urges that it is not 
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entitled to the seme weight as the testimony of ite witnesses 
on that subject. lefendant's witnesses did net pretend te have 
any personal knowledge of the particular car in question bt 
testified se to secondhand cars gensrally of that model and ae 
and de not seem te have taken inte sccount the expenditures 
placed upon the car by appellant within only » few months before 
its less which restored it to « goed mechanical condition. 
Taking into consideration, therefore, the value of $125 fer 
eera of that type and age gencrally, as fixed by appellant's 
own witnesses, together with the cest ef such restoration and 
of the equipment with new tires, we think the court hed before 
it sufficient evidence to fix $300 as the value ef the oar at 
the time ef the lesu, regardless of the testimony of appellec's 
witnesses as te value. 

Gertain remarks of the ccurt indicoting untenable 
grounds for ita decision, which appellant urges is ground for 
reversal, need not be considcred fer they have no bearing on 
the sele question before us, namely, the mmfficiency of the 
@evidenee te support the judgment. Tt being mfficient, in 
our epinion, the judgment will be af fimed. 

SFP IMCD. 


Morrill ond Gridley, JJ., conoure 
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AMMA WAMECEK KERIB, 
Plaintiff Jn “rror, 
% ERAOR TO 
4 
3 
VRo i 
CARL KNSIS, ‘v 
Defendant in Srrer. 


SUPLAIOR COURT, 
COOK COUNTY. 
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BR. FRESIOING JUSTICE BARNES 
DELIVERED THE GPINIGN OF THA COURT. 


This writ of errer is sued cut to reverse a decree 
diamiesing fer went ef equity ea bill of diverce charging acts 
of cruelty. 

The parties were matried in 1496 and Lived in Chiesga 
for the isst twelve years preceding December, 1920, when they 
separated. The sets of cruelty testified to consisted of 
defendant's knocking his wife down with his fists on three 
different ocensions, ence im 1915, tw months before their 
iast child was bern, agein in June, 1920, and again on 
December 5, 1920, while she was sick in bed, rendering her 
uncenscisus. There was correborative preof of each of these 
unjustifiable asseults, and ome ef their daughters testified 
that she wae hame many times when her feather struck her mether 
and thrextened to kill her, but could not remember the detes. 
There «os much testimony to the effect that he was quarrelsome 
and abusive to her and it wes undenied thet he chased her out 
into the anow shortly before the birth of the last child. True, 
he denied many ef the charges of cruelty and sought im turn to 
shew thet his wife was quarrelsome. But we think the great 
prependeranes of evidence lies with plaintiff in errer and shows 
such extreme and repented eruelty as entitled her te s decree of 


diverce. 
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It is stated in the brief ef defendant in errer that 
the bill was dismisesd on the greund of condemation. The record 
shows none after the last esssult, ond condonntion is conditioned 
that the ground ef effense will not be repexted, and is dependent 
upon future good usage and conjugal kindness. (Zarnhem ve 
Barnhem, 73 Y1i. 497.) 

Two of the four children by the marriege are minors, 
now about eleven and six years old respectively, ot an age when 
we think it would be proper for them to be left in the cus tedy 
of the mether, ss preyed fer in the bill. 

fhe amended bill alleges thet the parties herete are 
owners in joint tenoney ef certain real estate valued at 96,600 
and prays thet defendant in errer be enjoined frem encumber ing, 
eherging, selling ¢r otherwise dispesing ef such reel estate, 
er the household furniture which the bill charges he threatens 
te sell ami dispose of. “« find ne evidence te suprert the 
sherge that he threatened te dispose of the household furniture. 
The bill does net ask specificnliy for any ether relief respect- 
ing the real estate held in joint tenancy. Mor is the proof 
sufficient to justify ony other relief #ith respect therete than 
the injunction prayed for. Thies, we think, should have bec 
erented subject te the court's reteining Jurisdiction te change 
the order 8 may scom advyisuble in the future. 

It ie urged by defendant in errer th=t it dees not 
appear from the certificate of the trisl judge to the certificate 
of evidence thet it contains 211 the evidence, and we sre cited 
to the case of First Neti Benk v. Baker, 161 Iil. 201, where 
the court said, that in erder to show that the evidence is such 
as te entitle the complainant to relief the whele of it must be 
preserved, otherwise it would be sremimed there wos evidence 
whieh justified the finding. In that ease it sppesred that 
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there was other evidence intreduced and considered by the court 
and the court aaids “There is nething in the recerd which rill 
wid the judge's certificate,” which failed to recite that the 
certificate of evidence contained «11 the evidence. ut in the 
case at bar we think it is sppsrent that the entire evidence 
heard by the court appecrs in the certificate of evidence. It 
states as to exch witness that he testified “as follows,” and 
then follower an spisrentiy full and exact stenegraphic repert of 
the proceccings, including each question and anewer and the 
remarke ef the court and counsel, snd the report beara the “0.K.* 
ef defendsnt's ceunsel., It shows, tes, thet at the slose ef 
teatimony offered fer defendant im «error hée counsel] remarked: 
"That ie ail of sur cese; that is sil we have.” We think, theree 
fore, the record indicates that 1% eemtains all the svidenee that 
was hearde 

AS counsel «stipulated, vithout reservation, that the 
original bill of cxceptiens, so-called ami ae signed, might be 
incorporated in the record in liew ef a scopy thereof, and as such 
stipul «tien contemplated a review of the case an the original 
eertificate a6 ecrtified te, and as counse] apprevee of the eame 
and made ne claim to the contrary ve think he is hardly in a 
positien te urge thet it doee net cantain ell the evidence on 
which the decree was based, 

Acoardingly the de¢ree will be reversed with directions 
that « deeree be entered granting « diveree on the ground ef extreme 
and repeated cruelty, thet oastody of the minor children be swarded 
to the wife, subject to the father's right to visit them, that the 
wife be granted such alimeny as further evidence on the subject 
may disclese is reneensble, end thet defendant be enjoined from 


encumbering, charging, ¢eliimge or etherwise disposing of the 
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Morrill and Geidloy, J7., coneur, 
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BR. PRESIDING JUGTICHK BARNES 
DELIVERED THE OFIKIGHR OF THE COURT. 


Appellee brought thie suit egeinst appellantte recever 
demages to his automobvile resulting from its callision with 
appellant's, and recavered a judgment fer (155 entered upon 
the verdict. 

Sach cleims the other was negligent. Appellant alse 
urges that the proef was insufficient to shew that the coat of 
repairs, for which recovery was had, was necessitated by the 
collision, er that the time taken therefor wee reasonably 
necessary, and thet the judgment ie in exeesa of the amount 
proven, and that plaintiff's counsel made prejudiciel remarks. 

fhe collizion teck place in Chicago during duly, 
at the intersection ef 47th street and Ashiand avenue. <treet 
ears run on both streets. The former runs east and west, 
and the latter, north and seuth. 

Defendant was his only witmese. Fisintiff's« swern 
version of the facts wos supperted by an apparently disinte res tal 
witness, who stood «t the time of the eccidemt at the northwest 
corner of the intersection from which he had a good opportunity 
to sec, amd did see, the necident, se well as both parties, 
just before and at the time af collision. The jury may well 
have accepted his version of the sffair as to the questien 
ef negligence. 
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As gathered from the entire teatimony the facts would 
seem te be about ae foligws; 

Plaintiff's aute wes feliowing an eastbound 8 treet 
ear on 47th street which stepped en revching the intersection. 
His cer stopped behind it. Both started up again, plaintiff's 
car stili behind the strect car, going approximately at 9 miles 
an hour. Defendant's cor came from the nerth about between the 
two street car tracks an Ashland avemue at ea speed of approximately 
15 te 20 miles an hour, appsrentiy, se the evidenee indicates, 
with the intention of pessing between plaintiff's ear and the 
street car. fhe lstter had enly just passed across the Ashiand 
avemue ¢ar tracks and was only « few feet, estimated from li te 
25, ahead of plisintiff's ear which wee being driven on the 
secutherly side of the creasing. The collision took place near 
the center ef the intersection, ‘defendant's gar striking the left 
forward wheel and front of plaintiff's ear. Flaintiff put the 
brakes on His car tut defendsnt dic not sppear to slacken his 
speed. 

Sueh a situstion discloses that plaintiff hed the right 
ef way, beth under the statute and the rules of the read, (Sec. 33 

Rupp ve Keebler, 175 Ill. App. 619) 
Meter Vehicle Act, Ch. Sha, Cahill's Stets. 1926 /and that the 
aecident would not heve occurred bet for defendsent's unquestionable 
disregerd of thet fact and hie negligent driving. le other details 
of the accident need be alluded te to demonstrate that conclusion. 
Sueh es they are they favor plaintiff's version of the affair and 
are consistent with his lsck of contributery negligence «ither 
in the epeed he was driving or the control of his cer. 

We have heretefore granted a motion by appellant te 
expunge from the record the words, *ss a result of this aecident” 
from the sentence, *“hat dumage was there to your cat, what was 
broke? As a result of this accident?” en page % of the 
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transeript of the record; afd te change the last anewer on page 
66 from “yee, sir” to “no, sir®. But neither of theee chenges, 
in our opinion, affeoets the merits of the case. This motion was 
made with reference to the contention that the duwage te the car 
testified to was not shown to have been caused by the accident. 
We think it is perfectly clear, without « specific denial thet 
the condition of the ear was suck os to require such réepeirs 
vefere the accident, that the injuries testified te were the direct 
result of the accident. It is an unreasonable inference thet 
pPlaintivf and his witness, whe were ceked with reference to the 
@emage of the car av it sappecred right efter the accident, and 
anssered what were very probsble censequences of such a collision, 
were testifying to any other demage than thot which resulted from 
the accident. ‘there wat ne contention te the contrary, Ner that 
the number of hours taken to make the repeire were unreasonable. 
ot only is it an Obvious inference frem the character of the 
testimony on the subject, but a presumption, in the absence in 
the record of a different contention, that the only damage referred 
to was thet occasioned by the accident. (City ef Galeabarg ve 
Higley, 61 111. 287.) 

the alleged prejudicial remarks consisated of 2 question 
which referred te a conversation between def mdant and plaintiff's 
witness in which sillusien was made te the Chicage Meter Club. 
The point made is that the jury might have understood that seid 
Meter Club was by way of insurance responsible for the damages 
asseased in the case. Hegsrdless of whether or not the question 
was justified en the ground that plaintiff had the right te bring 
out the entire converantion ef which appellemt had previcusly 
brought out @ part, we do mot think the jury could reveenably 
draw such an inference or that the question is cspable of such 
an interpretation. 

But the amount of the judgment is excessive and not 
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warranted by the evidenee. The repairs were itemized ani the 
Gest of material, as testified to, amounted to $57.45, and the 
labor thereon te $85, making © tetal of 3237.48. There wae no 
basis in the evidence for the ameunt of $155 assessed by the 
jury. The Judgment, therefore, will have to be reversed and the 
cause remanded unless plaintiff remite €15.85 within fifteen 
days herefrom. If such remittitur is made the judguent will be 
offimed to the amount ef $157.45. There can be na cuesation, 
contrary te appeliee's contentions, thet the meetion of the 
excessiveness of the judgment was preserved for review by 
appellant's oral motion for a sev trial. 
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BR. PRESIDING JUSTIC# BASES 
DELIVERED THE OPINION OF THE COURT. 


_ ‘Thie appesi is frem a judeament for $1,000 clsimed by 
eppelise as hie commiscion upon the sale ef soeealled Casaye 
Hudson preferred cteck fer appellant, as previded fer in a 
written contrset between them. The terms of the contract were 
that in considerntion of appeliee bringing the deal te appellant 
he wes to have "for comission or expected profit*® $1,000 umier 
ene of twe previsions. The accend provision is the one here 
Telied on. it ia that appealee is ta receive the 1,600 after 
gueh time az he he« sold $15,0°°0 worth ef asia steek en which 
there had been a net profit ef 74 points to appeliant. 

In the letter addressed te appellee containing these 
provisions, which were accepted by him, it is stated that such 
agreement “constitutes the full commission and astiafies ali 
¢laime you mey bave in thie matter for bringing the deol te us." 

The trial wss hed before the court without » jury. 
Befare the trial defendsnt was served with a subpoena duces tecum 
te bring with him and preduce at the time and place ef the trial 
"s ¢ertain ledger, cash receipt book, withdrawal book, custome re! 
ledger, confirmation files, shewing all sales of CaseyeHudson 
tock from September 1918 to date." wpom the failure of defendant 


to bring any books and papers in compliance with said subpoena 
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secondary evidence from defendent's ledger was received in evideme 
ever his objection. ‘ua evidence was given by defendant's former 
bookekeeper who had kept and was femiliar with the beeks and had 
made a copy therefrom of the snount of the stock sold by appellee. 
Nest ef appeliant*s argument is directed sagoinst the admissibility 
ef auch evidence, he claiming thet the subpoena was too general 

te give him an intelligent idea ef what books to preduce ami did 
not give sufficient notice to produce, and hence a meotien to quosh 
the subpeens should have been granted, and that therefere the 
secondary evidence was inuimiseible. 

In this we de not concur. The subpoena referred to the 
books in which the account between the parties could be found 
and required only mich as sheved the sale of such ateek. The 
subpoene was served in due time and ne other notice than ite 
gorviece and centents wes required, Secisions construing -ece 9 
of ch. 51 of the Sev. dtate. heve ne application te a subpeena 
auces tegum, which the clerk is empowered te issue under -e¢, 22 
of the Practice Act. 

It is alse contended by appelient that there «xe no 
attempt te preve the net prefits of defendant in such sales, and 
that net profits mean what remains after all the expenses of the 
venture have been paid. Sut it appears from the books ef 
defendant, ami is admitted by his, thet in figuring the commisvion 
due ite salesmen he added 92.50 te the price of the stnek te cover 
all the exzpenee end the wmriscicon. It sppears that he paid §85 
fer the stock in mestien and figured commiesions on the basis 
ef sales ovyr §87.50 a share. It also appears not only from 
defendant's books but from the testimony of plaintiff, which is 
undenied, thet the ssles of said steck by plaintiff smounteda to 
more than $17,500. Pisintiff eles testified te sales to an 
additional amount of $5,000 ané thot there wos e net profit of 
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$32.80 » share on $10,506, and 37.50 net profit to defendant on 
the remaining $16,000. It clearly appears, therefere, fram 
plaintiff's undenied tevtimony without considering the secondary 
evidence objected to, that he wou entitled te the cadd commiscion 
of $1,000, 

Ageordimgly the judgment will be af! irmed. 


APP ITMED 


Morrill amd Cridley, JJ., concur. 
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V, PRESIDING JUCTICS BARBEH 
DELIV ERED THES GPIKRITOS oF "He es RRs 


This suit was brought te recever 6 se-cailed bonus or 
deferred commission of ene per sent slleged by appellee te be due 
him fer seies of lots mede while in the employ ef appellent. A 
judgment wea entered ageinat de«efendent on the finding of the 
court in the sum of ¢79.49, frem which this appeal is taken. 

It is conceded thst if sppellee waz entitied to any judgment 
it was fer that sume 

The contrect of empleyment was a verbal one entered 
inte between plaintiff and defendant. The resl question ef fact 
at issue was whether the bonus or deferred commission was only 
conditionally payabie, plaintiff centending thet nothing wes 
esid with regard thereto, and defendant contending that it was 
expressly understoed ot the time of entering inte the contract 
that plaintiff would not receive a boms unless he remeined in 
the employ of defendant or in case of his discharge, and that 
thie was the rule ef the of ice with respect to the other 
employes well known to the plaintiff. 

It is sgreed that plaintiff waw te receive cight 
per cent of the purchase price of lets that he sold, and e 
bomus of one-half per cent when eighteen per cent of the 
purchase price of « let was paid, and an additional one-ehelf 
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per cent when twenty-five per cant ef the purchase price of a 
let wae paid. Hefere the bums te the amount of the judgment 
matured plaintiff? wan discharged fer “disorganising the salesmen,” 
as defendat claimed. Plaintiff did net deny thit there were 
grounds for the discharge. Ne was his only witness except as 
to the amount of anlea. Az te the tarms of the contract 
defendant wes corrabersted by hie genersi oales manager who had 
charge of the seuleemen and sales mansgers, hiring ami discharging 
ther. when necessary. He testified thet he hat talked with 
plaintiff about commiscions and bonuses, and thet the latter 
acknowledged to him thet he was t6 reesive a bems only «a long 
ae he rvomained in def ondont's ompley. ~“e think there wae « 
preponderance of evidence that nothing ens due plaintiff o9 
venus at the time he brought thie suite Accordingly the judgment 
will be reversed with « finding ef fact. 

REVERSED WITH VIRDING OF FACT. 


Worriil anéd Gridiey, JJ., concur. 
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PINDING OF FACT. 


Ye find that under the terms of the centract sued 
on appellee, Jenn H. Haskell, wus not to receive a bomus on 
the sales of real estate made by him for appellant eo He #. 
Elmore, im case such bomas become paysble efter he left or 
was dischorged from aprellent's employment, and that there 
wee no toms or deferred commission due him at the time he 


brought thie action. 
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THE ATCHISON, T@PSKA AND f wMeMOilA. Ov 
SANTA Fe RAILWAY COMPANY, Fa ) 
a corporntion, — 7 ) APPEAL FROM 

\ Appe LI Gt» } 

\ y MUNICIPAL COURT 

va. \ / ) OF CHICAGO. 
Le / } 
NORTH AMERICA yan 
BACHANGE, a COrpar ..g Otis 
Appellant. 


MR. JUSTICE GRIDLEY DELIVeRED THR CPINION OF THE couRT. 


This ia an appeal from 2 judgment for 9149, rendered 
against defendant by the Municipal Court ef Chiesge in an action 
by plaintiff to recover a balance due for freight charges on a 
shipment of » carlead of potatoes. The cose wee tried before 
the court without ao jury on an agreed statement of facts. 

in pleintiff's smended statement of claim it is 
alleged in substance that plaintiff in connection with the 
Gulf, Colorado & Sanka Fe ‘eilway Company, ws at the time of 
said shipment a common carrier in interstate commerce between 
Bonus, Texea, and Sante Fe and Albuquerqus, Hew Mexico; thet 
4t was subject te the Acts ef Congress te regulate commerce 
and hed filed with ine titiecstate Commerce Commission schedules 
or tariffs fixing the rate ef freight charges between maid 
peints at 58 sents per one hundred pounde on a minimum carload 
weight of 30,000 pounds; that en June 12, 1914, one T B. Tubbs 
delivered to said Guif, ete., “ailwey Co., 29,358 pounds of 
potatees, being a Carlend shipment, and said Tubbs and said 
Asilway Go. executed » bill of lading covering said shipment, 
by the terms of which it was consd4gned te defendant, ot Bngle 
Lake, Texas, and which bill of lading hed the words “for 
diversion" written thereon; that on June 15th, upon arrivel 


of the carload of potatoes at Hagle Lake, defendant delivered 















| 
 «-8Gd .A.1OS§ 


; if 

aiden cant 

tn dearer 
eORADEND Ca - | 










a: te alia bitetahowt Oo? pil ppaaded a wer enen ot ma 
 sapoded ay. Ya. mali a 





| grote a beg. new soman. ett 


«Be 


te said Gulf etc... Sailway Co. a written diversion order directing 
it to divert or reeonsign said shipment to defendant's own order 

to Senta Fe, New Hexico, “advise H.B. Gartwright & Bre."; that 
thereupon seid Gulf ete. Sailway Co. and plaintiff railway company 
transported the shipment te santa Fe, 3. we. and notified said 
Cartwright & bro. of ite srrival, who however refused to accept 

the shipment and to pay the freight charges thereon, and plain- 
tiff netified defendant of such facts; thet on June 20th defend- 
ant delivered te plaintiff « second written diversion order directing 
it te divert said shipment, “consigned to ourselves* (defendant), 
to Karickson & Gabin, Albuquerqse, Hew Rexice; that im compliance 
with said laet mentioned order pleintiff traneported said shipment 
to Albuquerque, BW. M. and motified Warickson 4 Sabin of the arrival 
thereof, who however refused to accept the some; that defendant was 
metified of such refusal but thereafter refused to make any other 
disposition of the shipment or to scoept the seme; that plaintiff, 
inerder te prevent « tetsi lose of the shipment, the same being 
perishable property, sold the peteatees for the best price obtainable 
and received therefer the eum of $25, end spplied the proceeds in 
part paymeht of the freight charges, which at the lawful rate 
amounted to $174; and that there is due frem defendant the balance 
of $149. Defendant in ite affidavit of merits denied thet it owed 
plaintiff $149, er amy other eum, for freight chargee on said 
shipment, end on the theery thet defendant, in diverting eaid 
shipment, wac merely acting as the agent of Tubbs, the original 
shipper, ef which fact plaintiff had netice. 

In the agreed statement of facts, upon which the cause 
wos tried, 1t wae stipulated that the facts alleged in Plaintiff's 
amended etatement of cleim were true and thet there wac due pleine 
iff the sum of $149, being the difference between the freight 
charges fixed by the lawful interstate teriffe and the eqnount 
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realized from the sale of the potatoes; that prier te and at all 
times mentioned in plaintiff's said statement ef claim defendant 
maintained an office at Nagle Leke, Texas, and wes then engaged 
in the business of selling for growers in that vicinity shipments 
of potatoes, and th=t for ita services in finding a market there- 
for it was paid as commissions » certain percentage of the net 
amount realized from such sales; that defendant by its agents, 
prier ta the shipment in suestion, “orslly notified egents of 

the plaintiff st Semue and Kagle Lake, Texas, thet it wee engaged 
in the sole and only business of selling on commission shipments 
of potatoes, snd thet its enly interest in shipments consigned te 
it, or made or recensignes by it, ea that when the seme were 
finally enld it would reseive s commission for its services in 
disposing of the same," 

The trial court found se a fact that no netice war given 
piaintiff at er prior to the time the shipment in quer tion/deliv- 
ered to it for transpertation thet defendent wee net the owner of 
the potatoes, Or thet defendant wee acting os agent fer Tubbs, or 
amyene else, es regards this particular shipment or trensectione 
The court held as a preposition of law thets “By assuming control 
and giving diversion orders for seid shipment of potetner the 
defendent exercised the rights which only en owner cen exercise, 
and, in addition to being linsble for freight charges as consignee, 
4t beceme lisble as coneigner under ite new contracts for 
transportstion to the diversion destinstion.” The eourt found 
the issues against defendant and assessed plaintiff's damages at 
the sum of $149, and entered the judgment appealed from. 

Wa are of the opinion that the judgment «ns right and 
should be affirmed. #%e think that under the facta diselosed 
defendant was liable fer the freight cherges as a consignee. 
(Chicago, Indianapolis & Louisville Xye Co. v. Nonereh Lumber CO, 
202 Ill. App. 20; Bittsburgh, Cincinnati, Chicago & St. Louis 
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Rye Co. ve ink, 250 U. Sb. 577; New York Central & Jimdeqn River 
Re Go. v. York & thitmey Coe, 256 Ue oe 406). Sad os a consigner. 


(Fortlend Flouring Mills Co. v. British & Foreign Marine Ine. Co., 
130 Fed, HeEDe 860, BE4s New York Central Be (Me Ve Phiiadelphia 
& Heading Coal & Iron Co., 266 Ill. 267, 269%). oyen though 





Plaintiff had knewledge thst defendant’s Wweiness wae that pf 
an agent cr broker fer others, when defendant executed in ite own 
mame the two diversion erderse covering the shipment in question 
and did net netify plaintiff that 4¢ was acting as an agent and 
44d not disclose the identity of its principal, defendant bound 
itself personally to pay esoid freight charges. (Wheeler wv. Reeds 
36 Ill. @1, 90; Loehde v. Halsey, 83 Il]. Apps 452, 457; Jackson 
Ve Plowety & Sone, 228 (2. App. 329). 

The judgment of the Municipal Court is affirmed. 

APPIAMED » 


Barnes, Pe deg and Morrill, Jeo, Goncure 
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THOMAS LEWECKI, / ) 26 & 659 
\ Appellee, | ) WS tite OOP 
\ f APPEAL FROM 
4 
VB. f SUPERION COURT, 
‘ f ) COOK COUNTY, 
JOHN BONANSKIg i 
: Appellant. 


a 


MR. JUSTICK GRIDLEY DELIVERED THY OPINION OF THE cOURT. 


in an action for malicious prosecution, commenced by 
Plaintiff, Lewicki, in the “uperier Court of Conk County on June 
1G, 1920, the jury, after hearing evidence introduced by each 
party, returned a verdict finding the defendant, Benarski, 
guilty end assessing plaintiff's dameges wt the eum of $300, 
Judgment on the verdict wes entered ageinst defendant on June 
25, 1921, and he eppesled. Fluintiff has not filed any printed 
brief or argument in thie epoeliate courte 

It appears that on October 9, 1915, defendant filed 
his sworn complaint in the Municipal Court ef Chicage charging 
in substance that on October Sth plaintiff feloniously obtained 
from defendant $800 belonging to him by means and use of a trick, 
otherwise commonly called the “confidence geme,” with the intent 
te cheat and defmend him, contrary to the Statute, ete.; that 2 
judge of said court examined the complaint and the compleinant 
and endareed on the compleint the statement thet hé wes satise 
fied that there was probable cause for the filing of the seme, 
and ordered that a warrant iseue for the arrest of plaintiff; 
that plsintiff wes arrested and geve bail; and thet on Octeber 
#1, 1919, pleintiff waa discharged. Im his declaration filed 
in the present action plaintiff slleged in substance that 
éefendant *falzely and malicicusly and without any ressonable 
er probable cause" charged plaintif’ in seid complaint with the 
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crime ef “conTfidenee game," and caused hie srrest, and afterwards 
abendoned the prosecution of said complaint and plaintiff was 
discharged, ete. 

émeng the various points urged by counsel for dafendant 
for a reversal of the judgment is thet the evidence deas not 
ehow a want of probable cause on the pert of defendant in Tiling 
eaid complaint and im causing plaintiff's arrest. Ho useful 
purpese will be served in 9s divenssion of the evidence. “Guffice 
At ta say thet we have esarefully reviewsd the same ond sre of 
the opinion thst 4+ clearly shows that there won probable cause 
fer the defendant inking the sction thot be did, resulting in 
the arrest of olaintiff, notwithstanding the fact that subsequently 
defendent abandoned the urasemtion and olaintiff wau diseharged. 
In Glann v. Lowrenee, 280 Til, 581, i% de decided that proof of 
the elemont of wont of probable cimse is essential ta the sustaining 
ef an action for malicious prosecution, notwithetanding melice 
end oli the ether elemants are croven, at wont of probable couse 
eennet ve inferred from molice snd both malice gnd want of provable 
cause muact be proved. In Herphim v. “nitmey, 77 ill. 38, 42, 
“orabable emeuse® te defined oc “such a strte of Paats, in the ming 
of the proesouter, of wonld lead a wen of ordinary caution end 
prudence to believe, or entertain an honeat end strong suapicion, 
that the persen errested in guilty." (See, slso, hogs & Co. ve. 
Innis, 35 T11. 487, 664; UoDavid ve Blevins, 85 Ill. 258, *41 5 
Glenn v. Lawrenge, 260 Ili. Shi, £87}. Amd it ie for the plaine 
t4ff to shee thet there wos not probable esuse nor recsonadle 
ground for the prosecution. (Glenn v. Lewrence, supra; Israel ve 
Breoks, 23 311. 875, S77.) And want of provable couse is not 





shown by the sequittal of the scmeced, (Andersen v. Friend, 85 
Thl. 135, fuebbeeke v. A. HM. Yothsohild & Co., 152 111. App. 321, 








324; Mioduazewski v. opogemitz, 209 Ill. App- 112) or by the 
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voluntary dimsieval of the criminal presecution at the ins tance 
of the prosecuting witness (Glenn ve Luwremas, 204 Ill. Ape 
411, 413.) Amd the question of probable couse is either a 
mixed question of lew and fact, (Lurach v. Brooke, supra), or 
"one of fect, te be determined from the evisence without regaré 
to the finding ef the exumining magistrates" (Lyons v. Kanter, 
285 Tlie 336, 341). Im the instant case we have no heeitancy 
in finding a6 a matter of lew from the facts, and also as an 
ultimate fact, thut there won provable esuse fer plaintiff's 
prosemution in caid criminal cane. Gur conclusion is thet the 
judgment of the superior Court should be reversed und it is se 
orderetie 

REVLNGSG WITH VENDING GF PACT. 


Barnes, @. Je, and Morrill, J., concur, 
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VINDING GF FACT. 


Ye find es an ultimate fact in this ense thet 
there was probable cause for the prosemtion of the plaintiff, 
Thomas lewicki, in the crimins] case cemmenced by the filing 
of » complaint by the defendant, John Honsarski, in the 
Municipal Court of Chicage on October 8, 1929, 
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HARRY ANBDELL., alieg 
HARRY RONDELL, 
Appete 


MR. JUSTICE GRIDLEY DELIVERED THR OFINION OF THE COURT. 


Thie is am eppeai from an order entcred ty the 
Cireuit Court ef Cock County on august 24, 19221, vseating and 
setting aside fer errer cores nobis a judgement ef $717.68, 
entered by esid court at the preceding term, on Agguat 16, 1921, 
agsinst defendent for went ef « ples. 

On May 24, 1921, plaintiffs commenced an action in 
assumpeit against defendant, whe wae duly served with process. 
The clerk’s transeript discleses that on July 7, 1921, 11 days 
before the commencement of the July term on July 18, 1921, 
Plaintiffs filed their declaration, in which it is alleged in 
substenee that on Ccteber 1, 1914, David and Fannie Harris 
executed their promissory note for (600, payable te pisintiffs 
5 years after date, with interest «ut 6% per annum, secured by 
a trust deed on certain real estate which was thereafter cone 
veyed to defendant; that the time of payment of the note was 
extended to October 1, 192G; that in consideration of asid 
extension defendant, through an agent, on October 21, 1919, 
paid plaintiffs 4100 on seid note end interest on the balance 
to Octeber 1, 1920, and promised to pay the balance of the 
note when due as extended; thet defendant in October, 1920, in 
consideration of a further extension of the time of payment to 
April 1, 1921, paid the interest on the note to April 1, 1921, 
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and agreed to pay said oslance of the note when due os last 
extended; and that there is due plaintiff from defendant the sum 
ef 2706, and interest thereon from April 1, 1921. On July 15, 
1921, the first day of the July term, the appesrance of iecfeniant 
was entered by his attorney, but no plea was filed, and on august 
410, 1921, defendant's default wao taken for want of a plea ond 
judgment nid disit entered against him for 9717.68. 

fhe bill of exceptions diacloses that, after the term 
had passed at which seid judgment was entered, defendant, heving 
given due notice to plaintiffs’ attorney, appeared and moved the 
court te veeate and set aside the judgment, and filed « petition 
praying that such an order be entered. “hile the papei is called 
a “petitien® it is in effect a written motion to correct orrors 
of fact under the coram nobis statute contained in the Practice 
Aet. (Chap. 110, Sec. 89)6 In the petition, which is verified, 
the fellewing facta in substance are alleged: That on July 15, 
1921, one Abermen, a duly licensed attorney in Illineis ami an 
employee of defendant's sttorney, filed defendant's appezrance 
in the conse, and, after doing so, thoroughly searched the files 
and exsmined the clerk’s register on the same day; that no 
declaration of plaintiff's was then in the files, nor was such 
a declarstion registered in the register ss having been filed; 
thet seid Aberman therefore assumed that plaintiffs had chosen 
mot to file their declaration in seid couse until ten days before 
the following, AMigust, term; thet on Monday, Aiguet 15, 1921, 
being the first day of ssid following sugust, term, he agzin 
searched the files for said declaration and then and there dise 
covered thet the said judgment nil dicit had been entered; and 
thet although defendant's appearance was on file on July lf, 1921, 
neither defendant nor his attorney wae netificd of the proposed 
taking of said defemlt and judgment. sdditional fects are rtated 
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tending to shew that defendant had a good and meritorious defense 
te the action, and the nature of mah defense, 

We demurrer, or other pleading raising = ovestion ef 
low as te the sufficiency of the facts stated in said petition, 
was filed by plaintiffs mt on the contrary they joined issue on 
the facts and presented twe counter affidavite tending te show 
thet the clerk of the court was not guilty of the misprisien as 
cherged. A hearing wee had upon the facts oe presented and npon 
this hesring Rule 20 of the Rules of said Court was called to the 
attention ef the court, which provides thet "ne metion will be 
heard er order made in any camee without netice te the opposite 
party when an appesrance of such party hac been entered, sxcept 
where a party is in default, er when a cause is reeched en the 
call of the trial calender.* 

@e think it suffiecientiy appears, on the issues of fast 
presented to the court, thet there was « misprision of the clerk 
in feiling to keep the decleretion in the files, and in failing to 
have the register shew on July 18th that the some had been filed, 
which resulted in depriving the dofondant, without negligenee on 
his part or that of his attorney, of the eprortunity of presenting 
a defenec, apparently meriterious. It cennot be said that the 
attion of the coart in setting aevide the judgment is menife stly 
againet the weight of the evidence, which judgment the court would 
mot have entered by default if it had then been cognizant of the 
fects as alleged in said petition. A misprisien eof the clerk of 
the court, in failing to keep the decleretion in the files of the 
Cause, and in failing to promptly make an entry of the filing 
thereof on the register, is such error as will warrant the veceation 
of o judgment efter the term ef its entry. (Domitski v. American 
Linseed Coe, 117 111. App. 292; affirmed 221 Til. 164; Chepnan 
ve Ho: er Be Co., 292 T11. 179, 185.) 
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The order of the Circuit Court is affirmed, 


AFPIRUED » 


Barnes, P. Je, and Morrill, J., concurs 
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COOK COUNTY. 


Ra ee Ct ne Rael i i Nie Ri ee” Me Mie 


MR. JUSTICE GRIDLSY BSLIVERSD THE GPINION OF THE COURT. 


This ie an appeal from a judgment of §3,¢G00, rendered 
by the Superior Court ef Cook County on June 14, 1921, in an 
action fer damages for persenai injuries saffered by Frenk 
Bhrenheim, « bey slightly over nine yeors of age, on April 23, 
1920, about ene ofaleck pem., and occasioned by his being 
knocked down amd run ever by defendant's autemebile, commonly 
Called a taxiecab, at or near the southwest corner of orth 
and Clarement Avermmes in the @ity of Chie ge. 

Plaintiff and eleven witnesses teatified in his 
behalf, and four witnesses, including the driver of the cab, 
testified in behalf of defendent. ‘fhe jury returned « verdict 
finding the defendant guilty of the negligenee charged and 
assessed plaintiff's demegee at the sum of 38000, 

Herth averme is an east and west street, inte reected 
at right engles by Claremont eveme. There are double street 
car treeks in Nerth aveme, eastebound cars moving on the south 
track and westebound cars on the north track. 

The evidence is unttspated that shortly before the 
accident, pleintiff tegether with his sister, one year younger 
than himself, were on their way to school, coing eouth ane 
approwching the west creseewalk of Claremont avenue; thet they 
stepped et the curb line near the north-west corner ef the 
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intersection of the two streeta; that plaintiff's sister remained 
there and did not attempt to cress North aveme and was still ot 
said corner when the accident happened; and that plaintiff left 
his sister and ram smth on or near aaid crossewolk immediately 
in frent of os westebound etrecet car travelling in the north treck 
and which did not step. As te whet ecourred immedistely after 
Plaintiff’ had passed said street car the evidence is conflicting. 
The testimony of the driver of the cab, and that of defendant's 
witness, whe waa on the south side of the front platform of the 
street car, tended to show that plaintiff after pesvsing the etreet 
ear contimucd running seress North aveme; thet just «# he resched 
@ point in said street near the south curb, or reached the sidee 
walk south of the curb, he was struck by the left front corner of 
the ceb, which had been going enst ot about 15 miles per hour 
between the south track and the curb; and thet immediately before 
Plaintiff was struck and run over, the driver of the cab, in the 
effort to aveid striking him, turnec the frent wheels of the cab 
sharply te the right over the curb and ento the south sidewalk. 
The testimeny of some of plaintiff's witnesses teniecd te show that 
Pinintiff wes struck and knocked down by the right frent corner 
of the cab, efter he hed reached the sidewalk and was stonding 
thereon about seven feet south ef the eurb and about four fest 
west of the west curb of Claremont aveme; thet «t the time a 
lerge cuto-truck, facing east, wos standing on the east bound 
track, ite frent end being about even with the west line of 
Claremont averme, and there was a horse and wagen standing near 
the south curb west of Claremont aveme end « short distance in 
the rear of the truck; and thet the cab, travelling at about 25 
miles an hour, dodged in between the horse and wagon and the 
truck, ren over the curb and urom the sidewalk ond etruck 
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It is first contended by counsel fer defendant that 
the jucdement should be reversed (a) because the evidence does 
net sufficiently extablish any negligence on the part of the 
driver of the cab which was the proximate couse of the accident, 
and (b) because the evidenee clearly shews thet plaintiff dia 
not exereise the degrees of carc that might reasonably be expected 
ef a bey of his age, experience and intelligence, and woe himself 
guilty of negligence, “hich proximately cosed the accident. @ 
are unable to agree, and ore of the opinion that, under ell 
the facts and eirometances in evidenee, seth of these qestions 
were for the jury te determine. 

It is alse contended that the trial court erred in 
giving e certain instruction offered by pleintif’ asa toa the 
measure of demages, thet plaintiff's counsei in his closing 
argument to the jury mais improper remarks, ami thet the 
excessiveness of the verdict discleses thet the giving ef the 
erroneous instruction and the making of the remarks wore 
prejudicial to defendant. 

AS a result of the sccident beth of plaintiff's legs 
were broken and he suffered a severe nervous shock. He wae 
promptly taken te a hospital where he remained several months 
end underwent several operations. At the time of the trial it 
wae shown by the testimony of his attending physician that his 
right leg hed healed and eo good result had been cbinined; that 
hie left leg hed healed except for a mail open sore about the 
size of « dime, due partially to an infection in the bene, which 
sere would heal in the course of « year or 80; and that the 
left leg was between a quarter and a half inch sherter than 
the right. 

In the instruction mentiened the jury «ere teid that, 


in estimating the demages, it would be proper fer them *to con- 
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sider the natures extent and duration of such bodily injuries in 
so far, if «t ali, 353 has been shown by the evidence, and their 
effect, if sny, upon piaintiff's ability to attend to his affairs 
generally, after he shall have attained the age of 21 years, in 

so far, if ot all, as has been shown by the evidence." By this 
ins tructien the jury were teid in effect thet there wos evidence 
in the sage from which they would be warranted in belicting that 
the injuries shich plaintiff hed received would affect his ability 
to attend te his affaires generally after he became 21 years of 

age (vizeg during the peried ef Life beginning 11 years after 

the trial) and that they would be justified im taking thet evidence 
inte account in determining the smount of damages te be awarded. 
The testimony regording plaintiff's injuries was confined principally 
te pisintiff's attending physician and two other physicians called 
by defendont, and there was nothing in their teatimeny indic «ting 
that, beesuse of the injuries received, plaintiff's ability te 
attend to hie affaire generally would be interfered with after he had 
attained the sage of 2i years. All testified in substance that the 
amali difference in the length of slaintiff's legs, which wuld 
permanentiy remain, would be of slight censequence end would not 
materially impair the usefulness of either. There wes therefore 
no evidence on which to bose the inetruction ani the giving of 

it wes error. (illinois Iren & Metal Co. v. Yeber, 196 Ill. 526, 
631). Moreover, Plaintiff'a counsel in his argument to the jury, 
eeid “He will always limp. Thet will always interfere with his 
personal appearance, with the frent that he is te make to the word, 
* * # If you had « bey 9 years old, or if you were a boy 9 

yeare old, “ould you take $25,000 for what thet little boy has 
hed?® These statements were objected to, and, in sustaining 

the objection te the last statement, the court said: "It is 

not a question of what they would teke.” Yet, notwithstanding 
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the court's ruling, counsel continued; "Let these doctors 
get up there and testify until they sre black in the face, 
getting $10 an hour for it. fhat is all right. They can say 
that he has a perfeet leg. He can call it a perfect leg if a 
short leg is a perfect leg. He can testify to that. Maybe 
that is worth $10 an hour te say that. I think they would have 
to pay me more than that before they could get me to say it.” 
This last statement was alse objected to, and the court sustained 
the objection and told the jury te disregard the statement. These 
Yemarks, although te some of which objections were sustained, were, 
we think, prejudicial to defendant, and, when considered in 
connection with the lerge verdict and the erronecua inetruction, 
require that the judgment should be reversed and the couse 
femanded for « new trial. (Chicago Union Traction Ca. v. Lauth, 
216 I1l. 176, 183; Appel v. Chieage City “ye Co, 259 T11. 
561, 567), and it is ee ordered. 

HEVERSZD AND REMANDED. 
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THOMAS He WILLIS, surviving jf & yi A. © 

partner af the firs of / tlefle 
He He. Welker & GO eo . einai tik 

; Defendant in yerer, 

Municipal Court 


Vo, ! of Chicugo.s 


JACK MORAN, 3 


JAMES MORAN, PATAICA MORAN ghd | 
Plaintiffs in lirrer. 
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% a 
MR. JUSTICGS GAIDLSY BULIVERED THE OPINION CY THE COURT, 


It is sought by thie writ of errer to reverse a 
judgment of the Wunicipal Court of Chicage against the 
defendants in an action ef forcible detainer. 

Pinintiff alleges in his compleint, filed March 
9, 1921, thst he, a8 surviving purtner of the firm of | 
H. H. Walker & Go., is entitled te the peasession of certain 
premises (deseribed et length and sitaated in the south-west 
portion of szid city) and that defendants unlawfully withheld 
the possession thereof fron him. There was a hearing before 
the court without «a jury. James Moren was represented by one 
etterney and Patrick and Jack Neran, by anether. At the 
conclusion of plaintiff's evidence the sttorney for James Moran 
practically «admitted thet as te said defendant plaintiff was 
entitled te a judgnent for possession im the present action, 
by teason of anid defendent heving signed and acknowledged a 
certain agreement, hereinafter mentioned, with said firm of 
H. He. #alker & Co. on March 29, 1966. The «attorney for 
Patrick and Jack Moran moved fer a dismissal of the action 
as to both of them on the grounds in substance that the 
evidence did not warrant any judgment against them im a 
fercible detainer preceeding, that-they claiméd title to the . 
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premises by adverse possession for « peried ef more than 20 
years, thet the real controversy concerned the title te the 
premises and not plaintiff's mere right toe possession, ami that 
plaintiff's remedy, if any he hed, wae by ejectment. The court 
atated in substance that before deciding the motion he desired 
to hear the testimeny of 211 three defendants, and they 
severally testified. The court finally found that 211 three 
defendants were guilty of unlasfvlly withhelding the pescession 
ef the premises from plaintiff, and, om April 14, 1921, sntered 
judgment egainst them on the finding and ordered thet » writ of 
restitution issue. 

The evidenee disclosed in substance the following 
facts: In the year 1695, about “6 years before the present 
action was commenced, the three defendsnts, brothers, together 
with their mother, Slissbeth Moren, a younge* brother, Thomes, 
and two sisters, moved upen the premises vhich were then une 
eecupied and teok possession. uring thot yeur the three 
defendants slowed and worked the ground and built a email house 
on the premises, im which all continuously lived until the death 
ef Blizabeth Horan in the year 1909. luring this period the 
mother, being without means, was supported by the three defende 
ante. after the mother's death the three defendants contimed 
te live in the heuse and occupy the premises down to the 
commencement of the present action. ‘The defendents, Patrick 
and Jack Moran, claimed on the stend that they with their 
brother, James, were the owners of the premises, and they 
testified that they had never poid any rent for the premises 
to avyone. In jane, 1902, the firm of KH. He Waiker & COc, 
then consisting of H. H. Walker and plaintiff, commenced ea 
fereible detainer action before a justice of the peace in 
Cook county ageinet Elizabeth and Jemes Moren, alleging that 
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the firm was entitled to the possession of the premises, and that 
Elizabeth and James vere unlawfully withholding such pos exrsion 
frem it. Petrick and Jack Meran were not made parties to the 
action. Elirsbeth ond Jemee Boren were defaulted and odjudged 
guilty. Before s writ of reetitutien hed isewed the justice who 
entered the judgment cied and his successer in office refused to 
issue the writ. In March, 1906, on petition of soid firm of 

H. He Walker & Co., the Cirmit Gourt of Cook county ordered s 
writ of momdamms te isuve to compel such successor in office to 
issue the writ of restitution, but it dees not appear thet such 
latter writ wes ever issued. On Baroch 29, 1906, Flizebeth and. 
Jemes Moren signed and acknowledged an ins imment by which they 
agreed with said firm that they vould upen & deys’ notice 
surrender possession of the promises end “remove the tiilding 
thereon, if desired, withmit ony expense cr trouble” to said firm 
This agreement was cdmitted im evidence en the trisl as against 
James Moran, but the court sustained the objection of the attorney 
- for Patrick and Jack Horan to ite intreduction ar againct them, 
they not being parties to it and it not appearing that they ever 
knew anything about it er its execution. On Janmuery 17, 1921, 
Plaintiff caused a written notices te be personally served on James 
Meran on the premises, demanding that he surrender possession of 
the premises te the “undersigned® 3% days from date, viz: on 
Vebruary 15, 1921. ‘The notice was signed "H. NM. Walker & Co., by 
Thomas H. Willis," and stated en its face: “This notice in siven 
pursuant to the agreement entered inte by you with the undersigned 
on or absut March 29, 1906. On Jamary 25, 1921, plaintiff alse 
exused a written notice, similarly signed, to be served on 
Patrick and Jack Koran on the premises, demanding that they 
surrender possession of the premises within 50 days from date, 


viz. on February 28, 1921, and containing the statement: “This 
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notice is given pursuant to the sgreement entered into by your 
mother and brother, Slizabeth and James Moran, with the undere 
signed on or about March 29, 1906." Plaintiff testified at 
the trial that he, se a member of the said firm, visited the 
premises two or three timer during the years 1895 to 1898 inclusive; 
that on one of these visits he had « conversation with Blizabeth 
Moran, at which she said that “she was glad to live there® and that 
"she made no claim to the property"; that he (plaintiff) theree 
efter, about once a yeer visited the premises; that he never talked 
with James Koran prior te 1902; thet he never at any time talked 
with either fFatrick or Jack Moran prier to the commencement of the 
present action; that in the year 1908, after the agreement above 
mentioned had been signed by Blizabeth and Jemes Moran, he had a 
conversation with James Moran on the premises; that "I wanted him 
to pay rent, and he said he would look after the property and 
keep people frem taking the dirt away for his rent." As to this 
convergation the court ruled that plsintiff's testimony was 
admissible as ageinst James Moran, but not ss against Patrick 
and Jack Koran. 

éf€fter a careful review of the evidence contained in the 
present record we are of the opinion that the court erred in 
entering judgment agains: Patriek and Jack Moran. We fail to find 
sufficient evidence, as against them, thet either said firm of 
H. H. Yalker & Co., or plaintiff, ever was in possession of the 
premises, or that either ever had any right to the possession 
thereof. "One suing under the Forcible “ntry and Detainer 4ct 
must show a right of possession in himscif, and he cannet rely 
upon the lack of right in these whom he seeks te dispossess.” 
(Fitzgerald v. Guinn, 165 Ill. 354, 366; Szulerecki v. Oppenheimer, 
283 111. 525, 630). “The person whe is in the actual and peaceable 





poscessien of land will be deamed to be rightfully in pessession, 
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and the burden of proof is usen him wha would diapute that 
poesessory right.” (Fitegereid v. Guinn, supre, ond cases there 
cited.) It sufficiently apyeare, we think, thet both Patriek 
and Jack Moran were in actual snd peaceable possession of the 
presises «ft the time of the commencement of the present action 
7 and that they cinim title to the premises by adverse possession 
for a period of more than 26 years. It may be that plaintiff, 
ae surviving partner ef the fie: ef HM. EH. Valker & “o., haw a 
superior title te that claimed by Patrick snd Jacek horan, but 
thet question cannot be inquired into in this proeeeding. 
(Shoudy v. School Direetors, 32 711. 290, 294; Guith v- Hoag, 
45 ili. 250, 251; Kepley v- luke, 106 Ti1. 395, 397; Faimer v. 
Frank, 169 Til. 9¢, 91; Thomas v. Clenick, 237 TLi. 167, 165.) 
The judgment was entered egainest all three defendants. It 
being erroneously entered’ av to Petrics and Jack Meren, ond it 
being inddvicibie, it mast be reversed ne to all three defend 
ants. (eClueky v- Helaon, 179 I1,. App. 182, 185; Seyrour v. 
Richerdson Fueling Company, 20% Ill. 77, 82; Livak vw. Uhicege 
& Erie B. Go., 299 TLi. 218, 226.} 


For the reasons indicated the Judgment of the 





Bunicipsel Court is reverged and the eause remanded. 


REVERSED AND AEVANDED. 


Barnes, ©. d., and Morrill, J., concur. 
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JOSEPH M. KRAWZ and * 

PRTER SADOWSKI, j 


Defendants in ‘rrer. 
MR. JUSTICE GHISLSY DALIVERED YHE OPINION OF THE CcoURT. 


“This is an action in pysumpsit, commenced on May 26, 
2925, by plaintiff, as erviving partner, agninst defendants 
upon six promissory netes for 956 each, executed by them as 
makers, dated June 28, 1915, and parable respectively 15, 35, 
25, 30, 35 and 43 menths after date to the order ef John F. 
Honkowski, Om October 11, 1911, Senkowski received #380 from 
plaintiff's firm er bank, gave his mete for thet ssount payable 
to it snd ot the same time endorsed and delivered te it, x2 
eelleteral sawrity, the six notes together with o seventh 
similar mote for $80. This transaction was somoummated by 
Hon@owski and plaintiff, the lattor scting for his fimme Plaine 
tiff at the time lmew Usdowski but did net know Krons, and 
Ronkoweki made no stetement to plaintiff as to the circumstances 
under which defendants exemted and delivered their netes te 
Renkovski. The seventh note referred to wos of terwerds paid, 
but neo further payments were made by Nonkowski on his indebtedness 
te said firm, end defendants have not made any payments on the 
Six notes in question. sfter the death in 1919 of John HeCabe 
the firm's business and mest of its assete were tuken over by 
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ever to that bank, they not being regerded as acceptable assets, 
amd the title to the notes remained in plaintirf oe surviving 
partner. . 

There have been two trixle of the cause. On the 
first the jury returned a verdict for $400 in favor of plaintiff 
wut a new trial wes granted. On the second trial, in July 1921, 
it was agreed between the parties that, if anything was due 
Piaintiff on the notes, the amount was $428.72, but the jury 
returned @ verdict finding the issues for defendante, and the 
court entered judgment thereon against plaintiff for carts, which 
judgment he by this writ of errer seske to reverse. 

It appeared fram the testimony of the defendant, 
Kranz, that in 1910 tonkowski was the owner ef «a saloon in 
South Chieage, and that om Jume 22, 1916, Ronkewski sold this 
saloon to Kranz, the latter giving the former the six notes 
sued upen and two cther similar notes in part payment of the 
sale. The defendant cadewski did not testify. It appeared 
from the testimony of plaintiff that in 1914 one Williem Oxkee, 
then engaged in the collection business, infermed plaintiff of 
the whereabouts cf Honkowski whem plaintiff had met aeen since 
1911; thet he (plaintiff) then turned over the six notes to 
Gakes, instructing him te collect the notes so that Nenkewski's 
debt to the firm might be paid; that Gakes instituted suit in the 
Municipel Court ef Chicage, in Ronkeowski's and net in plaintiff's 
nome, but was unsucees:ful im his efforts te make any collection; 
and that subsequently plaintiff received back the notes. The 
record is silent as te whether any fine] judgment was entered 
in this Municipal court ait. Defendants’ atterney, on crosse- 
examination of plaintiff, directed hia sttention te certain 
testimony which he had given on the former trial of the case 
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from the witness tended, we think, to confuse the jury as to 
the real issues. The evident purpose of defendants’ attorney 
was to Greate the impression in the minds eof the jury that when 
Oakes reecived the six notes from plaintiff and brought the wit 
in the Hunicipal court he was acting for Konkowski and not as 
plaintiff's agent, and thet plaintiff hed surrendered possession 
of the notes to Ronkewski. Plaintiff thereupon called Oskes 
as his witness, «ho testified that in April, 1914, he had a 
conversstion with plaintiff and that during this conversation 
he received the six netes from plaintiff and wndertack their 
@ollection. He was not allowed by the court to state the 
authority conferred upen him by plaintiff at the time, or 
what instructions he received, 

it is here contended by counsel for plaintiff that 
under the circumstances the court's ruling constituted prejudicial 
errer. “© agree with the centention. In 2 Cerpus Juris p. 
935, sec. 690, it is said: "Where the pewera ond duties af the 
agent are not reduced to writing, his testimeny 12 competent to 
prove the facts in reference te the nature and extent of his 
euthority.* (see, alse, Gould v. Norfolk Lead Co., 9 (rush. 338, 
342; Phillips v. Poulter, 111 Ill. App. S80, 332; Hichey ve 


Fred Willer Brewing Ce., 180 Ili. App. 645, 647.) 
Gounsel fer plaintiff alse contend thst the triei 


eourt erred in giving ait defendants' request the following 
ins truction:; 


"She sourt instruete the jury that if they 
believe from the evidence that the notes here sued 
upon were put up with the plaintiff by John Konkowski 
as colleteral security for a lean by plaintiff to said 
Renkeweki, ami if you further believe frem the 
evidence that afterward the plaintiff surrendered ssid 
motes back te Aenkewkki unconditionally and for 
Renkewski's sole purposes, then the jury are instructed 
that the plaintiff cannot recover herein and you will 
find the issues for the defendants.* 
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We fail te find any evidence in this record thet 
plaintiff ‘surrendered said notes back te Ronkowski unconditionally 
end for Sonkewski's sole purpeses.” It wiz crror to give the 
instruction «es it was calculated to mislead the jury. 
(Indianapolis @ St. Louie He Co. ve Miller, 71 Ill. 463, 469; 
uohleader v. Chicego & Seuthern Traction Co., 255 I1l. 154, 

162.) 





Fer the reasons indicated the judgment of the 
County Court is reversed and the couse remanded. 


REVERSED ABD HUMANDED 


Barnes, P. J., ond Merrill, J., concur. 
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PEOPLE OF tits SYATE OF 


ILLINOIS, 
lpf endant ig orrer, ) &RROR TO 
f ) 
\ é MUNICIPAL CcouR?T 
Vee ee 
\ f } OF CHICA. 
#ILLIAM O'HERH, “ | 


Plaintiff in “rrer. 
MR. JUSTICE GRIDLEY DsLIVERED THE OPINION OF THE COURT, 


On april 7, 1921, an informetion was filed in the 
Municipal Court of Chicage charging the defendant, ‘illiem 
O'Hern, with the criminal offense of having vated fraudulently 
in the 41st precinct of the 29th Yard, Chicago, at the general 
election held om April 5, 1931. Defendant was arrested and 
gave bail. Subsequently an emended information wea filed 
in which it wea alleged that defendont 

"On April 5, 1021, at the City of Chicsge, 

aforeseid, did then and there knowingly, willfully 
and freudulently vote in the 41st precinct of the 
29th ward, situated at 6254 Kedzie Ave., in the 
City ef Chdernge, County ef Caook and Otate of 
Illinois, and then and there knowingly, willfully 
and freudulently voted st said general election in 
and upon a false, ssmmed ard fictitious name, in 
and upon the neme of Lowis Gillan, in and upon «a 
neme net his own and without having s right te vote 
therein, in violation of Section 256, Article 6 of 
Shepter 46 of Revised Statutes, 1919, of the otate 
of Illineis, contrary, et¢.* 

On September 22, 1921, defendant meved te quash the 
information, which motion was denied, and defendant, on heing 
arraigned, pleaded net guilty. A trial was hed before a jury 
and they returned a verdiet finding defendant “guilty in manner 
and fom «as charged in the infemastion herein." “efendant’s 
motions fer u new trial and in arrest of judgment were denied, 
and en Getober 8, 1921, the court adjudged thet defendent "is 
guilty of the criminal offense of knowingly, wilifully and 


fraaudulentiy voting in end upen a false, eseumed end 
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fictitious name, in manner and form ae charged in the information, 
on waid verdict of guilty,* send sentenced him to nine months in 
the Kewse of Correction in Chicago. This writ of orrer is med 
out to reverse the judgment. Soe bili of exceptions is contained 
in the trenecript. 

The sole ground here urged fer a reversal of the judg- 
ment is that the infomation fsile te sufficiently charge « crime. 
Counsel for defendant argues that it was necessary to aver in the 
information (a) that the election wis held in purqmance of law 
(bo) that dt was held for some public offices and (¢) that the 
person whom defendant war charged es impersenating was a qualified 
voter of the precinet. 

The section of the statute, (Hurd's Stat. 2919, Chap. 46, 
irticle 6G, section 256) upen which the proeceution is based, reads 
én pert ex follows; 

“If, at amy election hereafter held in amy euch 

city, village or incorperated tewn, any person shall 
falsely versonate any elector or other person, and ve te 
or attempt or offer to vote in, or under the agne of 
such electer or other persen; 

Gr shall vete, or attempt to vate, in or upon 
the name of any other person, whether living or dead, 
or in or upon any false, susumed or fictitious name, 
er in or upon any name not his own; * * 

Avery such person, upon convistion thereof, shali 
be adjudged guilty ef a misdemeanor, and shall be 
panished by impricomment in the county jail for not 
deas than three monthe nor more than one year.* 

we are of the epinien that the inform:tion was sufficient 
to auctain the judgment. It stated the offense substantially in 
the terms and language of the statute, and sufficiently apprised 
the defendant with reasonable certainty of the nature of the 
accusation agsinst him so thet he had omple opportunity to prepare 
his defense. (Brennan v. People, 113 Ili. App. 361, 363; People 
ve Becker, 179 Til. App. 446, 450; loehr ve People, 15% Tlie 504, 
810; Cole v. People, 84 Til. 216, 217; orton v. People, 47 111. 
468, 475.) Im Gee. 408 of our Crimines] Code (Hurd's Stat. 1919, 


Chap. 36) it is provided: "Every indictment ar someatian «@ s0~ 
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grand jury shall be decmed sufficiently technical and cerreet 
whieh states the offense in the terms and language of the 
eteatutes creating the offense, or vo plainly that the nature 
of the offense may be easily understood by the jury.” and we 
de net think it wis a necessary averment thet the persen under 
whese nase defendant veted was a qualified voter eof the precinct. 
The gist of the charge in the infomation, follewing the statute, 
is thst defendant knowingly and frauduiemtiy voted at the 
general election om April 5th, upon «a f'slse, assumed and 
fictitious name and ome not his own. And the courts will take 
gudicial notice of the date of a general electicn, the remlt 
thereef, of other facts in relation therete (16 Cyc. 869), and 
ef the officers te he voted fer at such election. (15 tuling 
Case Law, Pp. 1108, ace. 33). In Yilson v. ctute, 52 Ala. 299, 
$02, it is said; “the times of holding the gene rel elections 
avepreseribed by law and ere judicially known. ‘hen the 
indictment charges that st a gentrsl elsetion heid =t a particular 
time the defendant vetoed more than once, the court can frem the 
averment determine whether it was a general election, held under 
authority of law, and knows whut officers wre to be chosen, and 
ehot officers were of necessity voted for.* (Sec, also, otate ve 
Binnick, 15 lowa 125, 125; Gay v. City of -wgene, 55 Ore. 289, 
295; Diener v. Star-Chronicle Pubs Co., 2 Mo. 613, 623.) 

Yer the reasons indivated, the judgment of the 





Municipal Court of Chicago iz affirmed. 
AYP IAM ED. 


Barnes, F. Je, and Merrill, J., concur. 
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, Appelles, fe as 85S ee 
' / ) APPBAL FROM 
4 f) 
VR. ‘ f } CIRCUIT COURT, 
‘ # ) 
f ) COOK COUNTY. 
CHARLES &. FRAZINi, ALEXANDER’ } 
J. JOHNSON, and JObHFH P. & } 
GEARY, as caval Jexrviee y } 
_ Comuissieners of the Gary’ } 
of Chicage, 
Appeiante. \ 


MR. JUSTICE GHIDLSY D&LIVERND THe OPINION OF THE COURT. 


This is an apseal from « judmnaent of the Cirmit Court 
ef Cook Ceunty, entered October 22, 1921, wherein it was adjudged 
thet the preecedings of respondents, os Civil cervice Commissioners 
of the City of Chicago, as set ferth in their return to a writ 
of certiorari theretefere issued in the curse, be quashed, and 
that petitioner's petition be eustainesd, in the matter of the 
charges against him. 

It is alleged in substance in the verified petition, 
filed July 27, 1921, thet long prior to the year 1919, petitioner 
was duly aprointed, under the Act regulating the civil service 
in cities sand under the Hules of the Civil Service Commission of 
the City of Chicage, as a detective sergeant in the department 
of police in said city, and faithfully diecharged the duties ef 
his position until on or shout OCecember SO, 1919; that on 
December 19, 1919, the then genersi superintendent of peliece 
filed with said commissioners written charges of ‘conduct 
unbecoming a police efficer,” and specific-tions in suppert 
thereof (set forth in full), under section 12 ef seid Act and 
under said rules; that petitioner received due notice of the 
hearing and a copy of the charges; that on December 50, 191%, 
the Commiscion rendered # finding and decision, signed by tre 


of its zembere, Johnson and Geary, thet petitioner e=« 
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“guilty as charged® and thet he be "“diacharged from the Pelice 
Department and from the service of the City of Chicago;* that 
none of the evidence offered on the hesring of the charges wes 
preserved in or made a part of the records of the Commission; 
that petitioner was demied « fair hesring ani the opportunity 
to be heard in his own defense; thet no evidence was offered 
tending te shew Kia guilt; thet said Commission was witheut 
jurisdiction ta enter the finding and desisien; that on January 
27, 1920, within % days from the date ef the rendition of said 
finding and decision and in complianes with the fules of the 
Commicgsion, petitioner filed with the Commission « written 
appliestion fer s rehesring On the charges, bat thet the 
Commission kes never teken any action upon the application, 
either te deny or te grant the same, although petitioner has 
frequently reciectes such setion; thet ene ef seid Commissioners 
has, from time to time since the filing of the application, 
represented to and ausured petitioner thet his application would 
be granted; that on this sccount, and relying upen said 
representations and assurances, petitioner has heretofore re- 
frained from filing = petition for eertiorari; mnd that said 
Commission now refuses te sct upen the application. The prayer 
ef the petitien was that the court erder that a writ ef 
gertiorsri issue, commanding the Commissioners to certify and 
wring the record of their proceedings in this behalf inte 
court, together with said charges and said application for a 
rehesring, and that their finding and decision be set sside. 
On August 1, 1921, the court ordered that the writ isaue. 

on september 16, 1921, the respomients filed their 
written motion te quash the writ and te dismiss the petition 
en the grounds that the petition showed on its face (1) thst the 


action eres prematurely brought in thet on Jamary 27, 1920, 
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petitioner filed with the Cammission an application fer » ree 
hearing of the charges «md anid application is still undisposed 
ef, ond (2) thet certiorari is net the proper remedy, but rather 
mandamus to compel a rehesring of the cherges. On the foliowing 
day, September 17th, before said metion had been hesré, respondents 
filed their return in obedience to the write 

In the return te the writ there ie set forth the filing 
of the charges and specifications mentiened; the notice of the 
hearing given to petitioner; the finding and desiaion of the 
commission on December 30, 1919, substantially as alleged in the 
petition; the tran@aissien of euch finding and decision te the 
General Superintedent of Police; his report, dated Januery 5, 1920, 
showing petitioner’: actual discharge frem the service; and the 
fact thet on Jamuery 27, 1920, petitioner filed his petition for ea 
rehearing with the Yommiseion, snd thet on the smme day the seme 
was “received end ordered filed." <Accompenying the return is the 
certificste of the -ecretary ef the -ommission, and keeper of the 
files anmé recerds therec?f, thet the abeve and forereing is a true 
and complete sepy of the recerd of the preceedings hed before the 
Commission in end sbout the investigation ef the cherges sgeainct 
petitioner, and thet the “abeve end ferszeing comprises all pree 
ceedings, records, papers, and files in the afaresaid matter*® in the 
keeping of the Commission up te and including Joly °7, 1922. He 
tranecript of any evidence introduced on the hearing is centained 
in the return, nor is there a recital ef what facts the evidence, 
4f any, tended te preve. 

On October 4, 1921, potitiener filed in the Cirait 
Gourt his written motion te quash the reeord ve returned upon 


the grounds thst it failed te show that respondents had jurisdiction 
te enter the order of discharge, or that eny cause for the dis- 


charge wes proven, aid that, hence, the discharge was woid. 
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proceeding by the Civil service Conmnd se ionere for the removal 

of a police officer apyointed under the civil service rules and 
regulations. (ity of Chiesgo v. Condell, 224 Ill. 595, 597.) 
And under the return in this cxuse the judgment appealed from 

was right. "In the case of a subordinate tribvunel of Limited 
juriediction, created by statute, euch as the Civil cervice 
Commission, it is fundementel that jurisdiction must sffirmatively 
appear on the face of the pracesdinga, and thet no presump tien 
will be indulged in faver of it, af in the case of a court of 
general jurisdiction." (idndblom v. Doherty, 108 TL1. Appe 14, 
24; Funkhouser v. Coffin, 221 ile Apds 14, 16; Tasewell Com) 
So. v. Industriel Commissien, 287 Ili. 465, 467.) The record 
filed in return te the writ “must show that the boerd acted upon 
evidence and contein the testimony upen which the decisien wee 
based, in order that the court may determine whether there wae 
any evidence fsirly tending te mistainm the order.” Jagewell Coal 





So. v. Industriel Commission, supra; Yunkhouser v. Yoffin,g YOL 








Ill. 267, 261.) *The record gaat ahow facts giving the infe rier 
tribunal jurisdiction, and mere conclusions of law are not 
sufficient." Hahnemann Hespital v. Induatrial Heard, 282 Ill. 
316, 218; ser v. Coffin, supra.) The finding ef the 
Commission on December 36, 191°, that petitioner was *cguilty ae 
eharged® was a mere conclusion of law. (Funkhouser v. (effin, 


supra.) 





Counsel fer respondentea here contend that the awurt 
should have queshed the writ upon the ground that petitioner 
had lost by laches any right he might have had te quash the 
proceedings, it appearing that petitioner did not apply for the 
writ until substentielly one and one-half yeers after he hed been 
discharged. It dees mot apseacr that this point was made in. the 
Cireuit court, or amy qiestion there raived as te the sufficiensy 
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of the sllegations of the petitien in excuse of the delay in 
filing the petition fer the writ. In Hyslop v. Finch, 99 Ill. 
171, 179, it is said; “Mere lepse of time, alone, short ef the 
Limitation for prosewiting « writ of errer, will not bsr the 
issuing ef o cannon law certiorari; and in order thet it may be 
barred by laches, it must appear thet since the making of the 
Fecord sought to be reviewed, and upon ite aaeumed validity, 
something has been done se that great wublid detriment or incene 
venience might result by declaring it imvalid.” (See, alse, 
Drainage Commissioners v. Yoike, 165 I11, 243, 248; “atthivesen 
Ve Ott, 268 Ill. 569, 573.) In the ceses of City of Chieage vy. 
Gondell, 224 111. 595, and Slark v. City of Chicago, 233 IL1. 113, 
it was held that, in sanalegy to the statute providing that 
sertioreari shall not issue te review a judgment of e justice of 
the peace more than six months efter the rendition thoreef, a 





petition tor the common law writ ef certiorari te review acts of 
eivil service cawnizsioners should be filed within eix months 
from the entry of the order sought to be reviewed, unliese the 
petition dizseloses a satisfactery explanetien fer the further 
delay. ‘This limitation appears te have been adopted in order to 
minimize the detriment te the public, becsuse of the rule then 
existing, entitling « reinstated efficer or employee to recover 
his back salary frem the date of his discharge. Under auch rule, 
if the pesition of the discharged officer er empleyee hed been 
filled by anether eho was being paid, the public was exposed te 
the danger of having te pay two sélearies fer one service. These 
enses were distinguished in the later case ef Gehlosser v. 
Commissioners, 2465 Til. 214, 216, where it wes held in substance 





thst they bed ne application te « case where such possible 
detriment to the public was not present. In the ceoses of People 
v. dobmidt, 262 111. 211, end People v. Burdett, 283 iLi. 124, 
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4t hes been definitely established, overruling the former rule, 
that a de jure officer or employes, whe has been for a time wronge 
fully prevented from discharging the duties of his position, cane 
not recover from the State or ether gevermmentel subdivision the 
selery for such time, where it has becn paid to e de facto officer 
or employee who has discharged the duties of the pesition during 
the suspension of the de jure officer or employee. Mence, in 
the present case, it dose not appear that any detriment or incone 
venienee to the public has resulted from petitioner's delay in 
filing his petition, or can result from the court quaeshing the 
preceedings. Furthermore, we think that the sllegations of the 
petition disclese good resasens fer petitioner net having filed it 
at an exrlier dete. These silegations must be taken as true. 
(4 Ency. Pied Prac. 250; Otten v. Lehr, 68 Ill. 64.) It appears 
that after petitioner had filed hig application fer a reheoring 
under the rules, the Commission received it and ordered it filed, 
but wok ne «ction either to grant or refuse it; that one of the 
two commissioners who sat at the original hesring RBave to petitioner 
from time to time definite assuranece that the applicetion would 
be granted; and thet, in other words, petitioner was "strung along," 
he relying on such assurances until he becsme convineed that no 
| section would be taken on the applicetion, whereupon he filed the 
petition. It wes the duty of the respondents te pass upen the 
application for rehearing within a reasonable time. They vere 
derelict in their duty, and petitioner wae deceived av to their 
future course of action. They cannot new say that petitioner 
was guilty ef laches. 

Counsel for respondents also here make the contention, 
inconsistent with thet last above discussed, thet the petition 
was prematurely filed, because petitioner's application for a 
rehecring hed net them been disposed of. There is ne merit 
in this contention. It appears that the judgnent of the 
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Commission Gincherging petitioner from his office or employment 
was in form and in fact a final judgment, entered on December 30, 
1919; thot the Commiseion immediately notified the general 
superintendent ef police of ites finding, and thet shortly theree 
efter such superintendent reported that petitioner had actually 
been discharged. The pendency of the applicotion for reheuring 
did not stay the discharges 

For the reasons indicated the judgment of the Cirmit 
Court is affirmed. 

APF IHD. 


Bernes, fe Je, and Morrili, J., coancure 
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MH. JUSTICE GRIBLYY DLLIVSARD THE OF TRION OF THE OOURT. 


This is en appeal by giainidif free a judgment in 
his faver for 273.9%, rendered by the Municipal Cart of 
Ghiesgs an Oecteber 21, A9eh, in en action tried before the 
eourt without a jury, in which plaintiff sought to reeaver 
the sum of $125.49 for isbery ond materials furnished in 
Feguiring defendant's santemohile, and alse the eum ef $36 
for attorney’a fees in bringing the actien. Uefendant filed 
& Glaim of seteaff, which the court aliowed ta the extent of 
49.50. Bat the court preperly refueed to allow the ¢laim 
for etierney'e fees. 

The nain contention here urged by pleintiff's 
counsel is that the court's action in allowing defendant's 
geteoff to the «extent mentioned ie eeainet the veight of the 
evidenee and egaimet the law. Be printed brief or srgument 
is here filed by defendant. 

Ne useful parpese will be served in detailing the 
evidence contsined im the somewhat voluminews record. 
@uffies it te suy that we have earefully read the ebstract 
and parts ef the record and de net think thet the finding 
and judgment should be disturbed, and accordingly the 
judgment is affirmed. 


APFINMED. 
Barnes, *. J., and Merrili, J., eoncur, 
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KR. JUSTION GRIDLEY DELIVERED THE OPINION OF THY COURT. 


fhis is a forcible detainer action commenced by plain- 
tiffs an ‘Qeteber 1, 19231, to recover fram defendant the possession 
ef *the lets of ground Be age ard two story prick building known 
as house numbers 25:9 te 2315 West Chicago Avenue” in the oity of 
Chicago. The cause was tried before the court without a jury, 
resulting in a finding and judgment Neverber 12, 1921, in favor 
af defendant anda plaintif? appesied. 

On Barch 15, 1920, Charles B®. Theme, the then owner, 
by written icase denised the premises and ailding, to be occupied 
as "an automebile garage end adwelling® to defendant, from April 1, 
1920, to august 51, 1927, at astipulated rental. ‘he instrument 
wes drafted on a printed fom of lease commonly in use. The words 
“an sutemobile garage end dwelling* were written in ink. By the 
printed ninth clause of the lense, the leasee eovensnted that 
®there shall not be kept or used on said premises * * gosoline * * 
er any burning flvid or chesical oils, witheut the written pere 
mission® of the lessor, and that the “using on said premises or 
contiguous therete of gasoline * * is abeoiutely prohibited unless 
permitted in writing hereon." ‘Thome, several years prier to the 
execution of the lense, erected the building on the premises for 
himeeif. Ke designed the ground fioeor for use as & public gerage- 


He caused to be installed, outaide the waiiding and underground, & 
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large gasoline tank, with connection to convey the gasoline inte 

and on the ground fleer of the tuiiding where there wee ea pump. 
After defendant took possession under the lease he used the ground 
floor as a public garage, ehere nutematiles were stored and housed 
and gagoling and automobile oils Prequently seld ta eustemers and 
delivered into their autemobiles as requested, and continued te do 
so down to the time fhe vresent action was semaanced. After the 
execution of the lessee and while Thoma remained the owner of the 
building, he several times had automobiles repaired on the premises 
and purchased gaseline from defendant. He knew that gaacline and 
automobile olle were frequently used and soid to defendant's cus- 
temera on the premises, never objected and regularly reseived the - 
monthly rent from defendant. Um June 6, 1921, Thoma cenveyed the 
premises and building to plaintiffs and on the same day assigned on 
the back of the unexpired lease his interest therein and in the rent 
secured thereby to them, and they accepted the assignment. After 
this transfer pleintiffsa refused te aecept the monthly rent tendered 
to them by defendant’ on the first day of each month. On August 10, 
1921, piaintiffe, ae owners of the premises by virtue of such transe 
fer, served a written notice on defendant to the effect that they 
ineisted on a strict and exact sompliance by him with eli the terns 
and provisions of the lesse, and tha’, in the event of his “failure 
strictly and exactly to comply with all the terms ond provisions of 
said lease or with each snd every one of the covenants and agreee- 
mente and enditiens thereof,* they would forfeit and terminate 
defendant's lease and tenancy. On September 16, 1921, plaintiffs 
served upen defendant another written notice, wherein defendant was 
notified that in consequence of his default in keeping or using on 
the premises gesoline or ehemical oils without the written pere 
mission of the lessor or of plaintiffs, the lessor's grantees, they 
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hed electad to terminate the lease, and defendant was further notifi- 
ed therein *te quit and deliver up possession of the some and said 
premises within 10 days." After the service of said noticea dee 
fendant continued to use and sell om the premises as before case- 
line and nutomobile oils, and did net quit or deliver up the premi- 
ses, whereupon plaintiffs commenced the present action. 

The Century Dictionary defines wo garage as “a station 
in which moter-cers can be sheltered, stored, vcepaired, cleaned, and 
made ready for use; * * « stuble for meter cars.” It therefore 
appears that the term is somewhat broader in its meaning than, 88 
contended by counsel for appeliants, # place mereiy for the housing 
or storing of sutomebiles. When Thoms exeouted the iease of erch 
15, 1920, to defendant, wherein it was previded in the written pore 
tion that the premises dexised should be oecupied “as an automobile 
garage and dwelling,® amd when «2% that tise the ground floor of the 
wuilding was designed and equipped fer a publie gersge, we think it 
clear that it was the intention thet said ground fleor ahould be used 
during the term ef the lease by defendant ae a miblie garage, where 
customers of defendant might not only hava their sutomebiles shel- 
tered or stored, but repaired and made ready for use. It is well 
knows that most sutewobhiies are propelled by the use of gasoline 
and oile and sueh ia necessary to their movement. As at present 
eendueted no public garage could exist without the keeping and 
using of gasoline and automobile oils. Most automobiles could not 
be repaired and sade ready for use therein without them. The 
printed ninth clause of the lease is therefore inconsistent with 
and remgnent to the demise, and if its provisions were enforced 


the eetete denised would be depreciated or destroyed. Furthere 
more, it is well settled law that where a printed form is used and 


filled out in writing the written part will control in eonetruing 


& contract er deed; (American Sxpress Co. v. Pinckney, 29 T11y 392; 
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Loyeisse v. Snomag, 192 tll. 479, 432; Miller v. Mowers, 227 I11, 
392, 402); and that the construction given to ea contract by the 
parties themaslves, as shawa by their acts under it, wey he re~ 
eoriad to as a Means af determining the true inteotieon thay had 
in view in exteringinta the sauc. (Leavers v. Cleary, 75 Til. 
349, 353; Vermont Street &. 3. Chureh v. Brosa, AG4 Yili. 206, 
212.) fhe svidenes shows that after defendant went into persession 
uncer ine lease and until Thome geld the premises end azeianed the 
lease to plaintiffs, Thoms knew that defendant was conducting ea 
public garage wasiners on the ground floor af tho building and was 
keeping, using and geliing gseeline anc sutomobile alls to bis 
eustamere, and that he mede ne abjsetion but accepted the monthly 
rent reguiariy. 

Sur sonclusion ip that the finding and judgement of the 
Bunicipal Court were right, and that the Judgment ahauld be affirmed, 
and it is se eriered. 

AFF IAMED. 


Barnes, P. J., and Serrill, J., eoneur. 
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Ae peliant. 
BR. JUSTICE GHIDLSY BELIVERED THE GPINIGH OF TRE COBET. 


This is an epoenl by the City ef Chiceze from a 
judgment after verdict for $39,762.90, rendered eesinet it 
in favor ef the plaintiff by the Cireuit Court ef Caok 
County, on Movember 19, 1921. 

The setion is in assumpsit, commenced on July 41, 
1919. The declaretieon consists ef feur special counts and the 
Common counte, based upen a written contract between the 
parties and set cut in haes verba in the first special count. 
It provides for the furnishing and installing by plaintiff of 
certsin specified cebies in underground conduits in said city 
for street lighting. Flaintiff alleged in the special sounts 
in substance that it was resdy, wiliing amd financially sble 
to de the work, but that defendant prevented it from performing 
the centract and thereby deprived it of prefite which it would 
have made frem performance, OBefendent filed a plea of the 
general iseue. 

The contract wae let to plaintiff on sugust §, 1918, 
by order of the City Council, which had previously on Haran 
26, 1918, passed an appropriation erdinance fer the year 1915, 
which provided inter alia for on apprepristion fer the 
"Extension of the {lectric Gtreet Lighting Cystems" ef the 
sity in various subestatien districts, including the southweste 


GubeStation District, otherwise know as the *O" District, 
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and which is the district involved in the contrect in qmeetion. 
The appreprisetion fer ssid district was as follewsa;: 


“SOUTHSEST SUBeSTATION LHIaTRIcr* 
“Constructing a new streetelighting system, including 
the building of « tranamiseien line, and mubentation, 
the instealiation ef posts, poles, conduits, circuits, 
traneformers and fixtures, the purchase of real estate, 
and the sterting of epproximately 6,50Ge100 C. PF. and 
91780600 C.F. LRBPH 
Total estimated cost BB06 .O0O 
460eAke7 TO be expended in 1919 8792,030 .49" 


The tetal appropristion, incinding the eheve ami @ they 
items wes $2,031,519.28. The bide for the work covered by plain- 
tiff's contrset were opened on April 19, 1915, end the contract, 
which ingjuded the wpecificstiens for the work, wes finally 
exemited by the parties under dete of August 22, 1918. Under 
ite terms and provisions, plaintiff agresd 


*te furnish and inestaii feeder and trensmissien cables 

* *® ghich shali include the furnizhing ef 211 cable, and 
aii material, leber, tools, and appliances te install 

such onble in uaderground concuite, in an approved 

manner, compicte and ready fer service during the year 
1916, and shall comprise oomplete installation of 

a feeder cable system composed of cight (S) conductor, 
feur (4) conductor and single conductor lead covered 

cable necess fer the inatallation of appreximately 

five thousand (5060) 10¢ candle power, Type C, Mazda 
lemps, for series street lighting in 'Q' district; 

alse the installation ef = three (3) conducter, 12,000 
volt transmicsion cuble from the Re Ae Seller Cub-etation 
* * southwest to a center ef distrittien for 'O* district, 
the boundaries of which district sre shown on dravgings 
mumbered 6203 and Gel983; the follewing approximate 
quantities of feeder end trememiseion cable are contemplated 
fer ‘O* district te be installed during the year 1918; 
57,806 feet of Becomducter cable, 6,500 fect of 4econductor 
¢adle, 31,000 feet of 3 condacter 2/o cable, alee conne cting 
cable, instelling pothesds, and puliing out ef eight, feur 
and single conducter cable at verious lesations in the city, 
as conditions may require and the Commissioner of Gus and 
Slectricity * * may direct; esid work shajl be done in 
agcordenee with plans prepared for the doing of the seme 
on file in the office of the Department of Gae and 
“lectricity, * * and such additional appreved plans te 

shew locations and quantity of the wrk which ere to be 
prepared as the werk progresses, and in accordance with 

the specificstiens appended herete and made a part of 

this centrect; said werk shall be cemseneed as soon after 
the signing of the contract av drawings ere furnished, 
shell pregrese regularly and uninterruptediy, except as 
ehell be otherwise ordered by the Conm}np loner of Gas 

enc “leetricity, and be furnished and fully completed 

on or before December 31, 1914, the time of commencement. 
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rate of pregreas and time of completion being essential 
senditiens of this contract.” 


it thas appears that plaintiff agreed te perform teo 
Classes of work, viz.e: (i) furnishing and installing cobles, 
ete., whieh wes o definite, fixed and dctermined amount ef we EK 
and (2) pulling out cortain conductor cebles ot various leestions, 
as conditions might require and the -orsissiener of Gas and 
Bleetricity might direct, which latter clase was indefinite, 
indeterminate and incidental and dependent upen futwre directions 
te be gives by caid Commissioner. Certain provisions contained 
in part IV ef the specifications render this wore apparent, where, 
under the sub-head "Hemavale,* it is previded thet seid Commise loner 
“may elect® te require the pulling out of enble now in ducts in 
various sections of the city and the “placing of euch eable on 
reels te be supplied ty the contracter*, and where, under the sube 
head “Hauling Cable,* it is previded that seid Commissioner “may 
eleet" te require the centr«cter to haul osble which has been remeved 
from duets in various sections of the city from one location te 
another, the contracter to “stipulate the prices per reel ef cable 
per mile fer which he will howl such eeble.* 

%t wae alee provided fin the contreet that "the City 
of Chicago hereby agrees to furnish to the contractor the necensory 
drawings for the performance of the work herein specified." And 
in the specificntions it was previded thet “as soom as practicable 
efter the award ef the contrect, detail working plans fer the work 
will be furnished the contractors the work is te be done in 1915.° 

On December 12, 1915, prier te the time ariginally fixed 
for the completion of the contract (Pecexber 31, 1918), the 
Commissioner recommended te the City Coumefil thet the time of 
comple tien of the contract, "Bo. 6266, . %. Cummings, fer 
installation of feeder and tranemission esbles,* together with 
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three other contracts, be extended until July 1, 2919, end en 
Jamery 20, 191%, the City Council passed an order authorizing 
him to make the extension. The other three contracts were "Noe 
6360," for “underground constructions” "No. 6264" for *"port 
sonstruction parkwey cable installation, and etreet ond alley 
dact sreecing comniruction wark;* and "Me. 6294" fer "pele erection, 
distritution line construction ond extensions ond recrrenging 
present distribution lines for aeriol circuits,” the levt mentioned 
ef which (ie. 6294) Bed eles been made with plaintiff. Frier te 
the expiration of the extended tims of asid four sontrects, sadd 
Commissioner, on jane °5, 19139, rererted thet tem ef esid four 
owetrnatn, vis. Hoe. 686 and 69564, world net be canpleted in 
accordance with the dates stipuinted fer completion, snd recommended 
that «nm order be passed extending the time of these tw cantracts 
te December 31, 1919. This recomzendstion was fellow:d sm the 
time of completion af exid two contrects wae extended by the City 
Coumedl, by order entered Inly 22, 19129. Tt is to be nated that 
the sontract sued upen, En. 6266, vse not vefsrred ta by the 
Commisadoner in his report, end no reference ta 3t is imbodied in 
the order passed by the City Souncii on July 71, 1919. Ne extension 
of time beyond July 1, 2912, war seked of plaintiff by the City 
ef Ghicege on the ¢ontrect sued upen, tut the City permitted the 
Sume to Lapse. 

As early as March 11, 1919, pleintiff, br ite president, 
WwW. Fe Cummings, wrote tc the Department of Gan nnd Sleetricity of 
the City, calling attention to the extenaion ef tina which hed been 
granted on the contract sued upon until July 1, 192%, sad stating: 
“I wish to call your attention to the fact that we must receive 
pisne from which contracts are to be dome, s% once, in order to 
complete all of the work speeified there{m as af July 4, 1929.* 
Again, on Hareh 21, 1919, plainti’’ wrote anid Department, reverr ing 
to the former letter amd stating: ‘411 you please aivine as when 
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we may expect to receive plans covering thie work, #0 thst we can 
make the necesssry arrangements to complete this contract in its 
entirety within the time sllewed by the City Ceuncil, or ae ef 
duly 1, 1919; os pou knew, w have received no plens on this 
contract te date, am it will reqiire » lerge organization to 
compiete the werk by July iat shewhd we receive the plans at 
once." Again, on May 26, 1919, plaintiff wrete said Department 
asking for plans, slice asking for cutting lengths fer the cable 
where the cenduits had been ineteailed, and atatings "Ye have 

the approximate quantities atated in our centract on order with 
the monmufacturer as of September 7, 1914, ami they are after us 
contimesliy to furnich them the cutting lengths.” Again, on June 
16, 1919, plaintiff wrete said Department, sending o cepy of the 

. Letter of Bay 36th, and stating: "0411 you Kindly faver us wi th 
& reply containing the informatien asked, zo that we may pre ceed 
with the contract.” Apparently no replies were received te these 
letters. On Jume 26, i919, *. f. Swmrings, had a conversation 
with @. G, Keith, ‘ommiasioner of Gae and “leetricity of the City, 
at which Keith told Gumsings thet he had some plane fer the work 
under the contract, and the latter teld the former to *send them 
over,* tut they were not sent. It further appears from plaintiff's 
evidence that up ts the time of the expiration of the contrect, 
as extended, July 1, 1919, it held itseif in ve adiness to begin 
work under the contract, sami had the ferce of men and eqipment 
necesssry to do the work, us well as the financial means. It 
eould net, however, proceed further with the work without the 
piane vhich were never received. The contract fixed certain unit 
prices for deing the work to be performed by plaintiff, ami #7. 
Cummings testified whet the coet of perfomanee would have been on 
June 30, 1919, fer each item of work provided fer by the principal 
pert of the contract, and whet plaintiff's profits would have been 
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en each item if it had heen permitted to perform, and that the 
tetel amount ef profit wuld have been 939,762.99. laintiff 
Ginimed no damages under the clause of the contract providing 
far the pulling out of cable ae the Commissioner might direct. 

The City did net call any witnesses, It, however, 
attempted to introduce « copy of a ictter, dated mgust 5, 1919, 
after the contract head expired, and wriiten by the ommiscioner 
to Sv. “umeinge, in vhich the former referred to certain alleged 
conversaticns Bed betecen them, used ishguage suggesting that he 
considered the contract te ba 23411 in foree, sad called upon 
plaintify to state its intentions with referenes to the performing 
of the contract. This letter was properly excluded by tne court. 
The testimony of pleintifi's president, as tw the breach ef the 
cantract by the “ity and as te the cont of performance and plains 
tiff's profite had it been permitted te perform, #25 net contrae 
dicted. Counsel for the city stated thst it hed been his inten tion 
te call the Comaiscioner as = witness for the City with reference 
te seid letter of samist Sth, tut thet imsemiech as the court hed 
ruled the letter incempetent, he would te compelled te rest bis 
ense aon the record, Finintiffts president further testified that 
plaintiff did certain work, sonsisting of heuling and paliine out 
certain eld «nbles and reeinsteliing the seme in the south Chiesge 
Sietrict, a separate and dietinet district from the*v" district 
in mestion; that under another work order it spliced certain cables 
alse in seid South Chicage District; that it reesived $6000 from 
the Gity fer said werk in said deuth Shieage Distriet; tut that it 
did pet get any work orders for the werk in the *0* district, 
previded. fcr in the contract. 

Many evrere are here assigned by the “ity, wat those 
argued and relieé upon concern the instructions given by the court, 
the refuesl ef the ecurt to inetruct the jury te find the iseues 


for the City, slieged errors in rulings on evidence, ami the 
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failure of the court to require so remittitur ef 36000, the amount 
pieintiff received fer «rk dene in said South Chiesge District. 
¥e do not think that the court cammitted any reversible errer in 
the rulings on evidence or, under the fects in evidence, in 
giving sny of the instructions complained of. 

as te the refusel of the comrt co inetruct the jury 
te find the issues for the City we think thst the courte action 
was right. By the terms of the contract the City was under 
obligetion to furnish plans te plaintiff. The werk reouired 
eould not be performed without them. The City fafled te furnish 
sach plans, notwithstanding plaintiff's repested demands theree 
for. flsintif? stood ready «t+ oil times ond was able financially 
te do the work reqiired. The “lty by its actions breached the 
centrect cs of July 1, 1939, when the time of performance expired. 
The failure of the “ity to furnish the plans wes sa much a breach 
ae if plaintiff head been ordered to « no work under, or hed been 
otherwise prevented fires performing, the contract. These views 
are sustained by the fellieowing esses; Blanchard ve Blackstone, 
102 Mase. 345, 347; Chelstran ve Heard ef Egueatign, 244 Tile 
470, 476; Butts v. Huntley, 1 Scum. 410, 413; United itates v. 
Speed, 8 #e11.77, 84; Hinckley vo Pittsmrgh steel Sos, AZl Verve 
264. And the profits thet plaintiff would have mane, af it had 
been permitted to perform the contract, cenetitute the proper 
mecseure of damages in sueh a case as this, and the anoint is 
determined by escertaining the difference between the contract 
price and what it would have cost te de the werk at the time of 


the wreach of the contrect. (Masterton v. Mayer ef Brooklyn, 7 
Hill, . Yo Gi, 69; Uhsistran Vo Board ef iducatien, 244 111. 


eer 


470, 4765 Heyes Ve & eo 2) Lille 256, 2625 Kingaan & Oe 


v. Hanna Yegon Coo, 176 Ill. 545; 565; Hinckley v. Litteburgh 
Steel Ce., supra.) In the present ense the amount of the verdict 
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is the exact amount of the profits plaintiff would heave made, 
computed in the manner mentionad, hed it been allowed to perform, 
as shown by the uncontradicted evidence of plaintiff's president. 

éng@ we do not think, in view ef the terms of the 
contract and the facte in evidence, that the court erred in 
refusing to require a remittitur of 36000 on the emount of the 
verdict, This amount was voluntarily paid by the City for work 
done by plaintiff, under apecial orders ef the Comminsioner, 
outside ef the *C* District, and of a clase Aufferent from that 
here in question. 

Finding no error in the recerd, the Judgment of the 
Circuit Court is af irmed. 


APPIRMED « 


Barnes, ~. Jo, and Morrill, Je, 2oncur. 
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MR. JUSTICE GHIBLEY OSLIVEAED THe OPIRICN OF THE COURT. 


This is «e tort action for damages to plaintiff's 
sutemobile occasioned by its being ran into by a taxiecab of 
Gefendant on the evening of November 24, 1921. The proof showed 
that the automobile was standing, fscing couth, on Michigan 
avenue, sios¢e to the curb and near 5Sérd street, in the city of 
Cniesgo, and that defendemt's taxiecab, being earelessly driven 
in a southerly direction on Kichigen aveme, ran into the rear 
end of the automobile and greatly demaged it. The court found 
the defendant guilty snd assessed plaintiff's damages at $184, 
upon which finding the judgment apvealed from was entered. 

rlaintiff and several other witnesses testified in hie 
behalf. Lefendant did aot intreduce any evidence. The only 
point urged fer a reversal of the judgment ie that pleintif?'s 
evidence, ss te repairs made on the automobile after the 
collision, does not sufficiently shew that they were made 
necessary by reason thereof. fe will not review the evidence 
in detail bearing upon this point. It iv sufficient to say 
that in our opinion the testimony of the eeverel witnesves 
discloses that the repairs, as made, were necessary because of 
the injuries to the autemebile received in the collision, and 
that the finding and judgment are amply suprorted by the evidence. 


The facts disslesed in the present record are different from 
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these in Ceyne v. Cleveland, Cincinnati, Chicago & Ste louis 
Rye (Gee 208 hls APRs, 425, velied upon by Jefendant's 
counsele 

The judgment of the Hunicipal Court is affirmed. 


AFYTHEED © 


Barnes, Fo Jo, and Merrill, Je, concurs 
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MR. JUSTICS GRIDLEY DELIVERED THE OFIHION OF THE COURT. 


This is an appeal from a judgment for $250 rendered 
by the Funicipai Court of Chicsage agninest defendant in a fourth 
¢lass tort action, tried befere the court without a jury. 

In his amended statement of claim plaintiff alleged 
that during the month of May, 1920, he delivered to defendant, 
at his request ond for his accommodation, a “chuttler Lumber 
wagon of the value of 3300; and that slthough often requested 
defendant hae failed and refused te return the wagon and has 
converted it to his cum use. efendant in his affidavit of 
merits denied the delivery of the wagon to him or fer his 
accommodation, or thut he had converted the same to his own 
use, and alleged that a certain wegon was left or abandoned by 
plaintiff in defendant's yard and was afterwards removed by 
plaintiff or by some other person, and that said laat mentioned 
wagon was old, out of repair and proctically worthless. 

The testimony of plaintiff's witnesses tended to 
show that plaintiff was in the teaming business and defendant in 
the wholesale lumber business in Chiesge; that for several years 
prior to May, 1920, the parties had had business relations one 
with the other; that on May 29th or 30th, 1926, defendant 
telephoned plaintiff, saying that he hed « car of lumber in 
his yard, a pert of which lumber he was desirous of delivering 


te a certain place in the city, and requesting the loan of a 
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wagon; that plaintiff, by one of his teamstera, delivered the 
wegen in question to defendant at the latter's yard; that theree 
efter plaintif? often requested the return of the wagon; that 
et the time ef making ome of aaid requests defendant said that 
he had allowed a third party to take the wagon for his 
accommodation, that he would see that it was returned to 
plaintiff but thet it was never returned; thet plaintiff pure 
chased the wagon in April, 1920, mand paid $250 for it; and thet 
ite fair market value when delivered to defendant, in the cone 
dition it wes then in, was #300. Defendont testified in sube 
stance thet an old wagon ef the value of about 215 was left by 
plaintiff, for his convenience, in defendant's yard, and that 
one Kearney, who claimed he had purchased it of plaintiff, took 
it out of defendant's yard without defendant's consent. Kearney 
testified that sometime in 1920 he purchased « wagon of plain- 
tiff for ShO, that semechow it got in defendant's yard and 
that one of has (Kearney’s) teamsters took it away from defendant's 
yard. There was evidence tending te show thst the wagon concerning 
which defendent and Kenrney testified wos not the wagon in question. 
Counsel for defendent here contends that the finding 
is manifestly egninet the weight of the evidence. ‘‘e do not 
think ec. On the contrary we think thet the evidence is maply 
sufficient to shew a conversion by defendent of the wagon, of 
the value of ot least §250. Buch of the printed argument of 
defendant's counsel is taken up in a discussien of the law 
relating to bailments. It is argued that plaintiff was to have 
the hsuling of the lumber and that there was a bailment for the 
mutual benefit of the parties, and that, hence, defendant was 
responsible only for gross neglect in caring for the wagon, 
which is not shown by the evidence. If defendant be considere d 
as @ pailee ef the wagon, it is not disputed thet it was 
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delivered te him, that he permitted it to get out of his 

possession, and that it was never returned to plaintiff. 

Under such circumstances the law presumes thot def sndant is 

guilty of negligence and imposes on him the burden of showing 

thet he exercised the degree of care required by the nature 

of the beailment. Funkhouser v. Jagner, 62 Ill. 59, 60; Cumins 

ve Wood, 44 Tile 416, 421; «achaefer ve Safety Deposit Co., 

281 Ill. 43, 51.) This burden defendant did not maintain. 
The judgment of the Municipal Court is affirmed. 

AFFIRMED. 


Barnes, F. Je, and Morrili, J., concur. 
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ME, JUSTICE GRIDLAY DELIVERED THY CPINIGN OF THE COURT. 


Thies is an action in ase sit, comvenced in the 
Cirenit Court of Cack County, on July 29, 1919, to recover 
dwmmages for failure of defendant te deliver te plaintiff 200 
tons ef agast malt, the ame being a partion ef 400 tone which 
defendant, by written esreement signed by the parties and dated 
August 6, 1917, contracted to sell to plaintiff. At the clese 
of plaintiff's evidence the court directed the jury te return 
a verdict in favor of defendant, which they did, and judgment 
was entered against vlaintiff for costs on December 2, 19216 
It £s sought by this appeal to reverse the judgment, enc the 
main question fer our determination is whether the court erred 
in not ellowing the issues to be paseed upon by the jury. 

Pleintiff's declaration consists of four spe cial 
counts, each setting forth the contract in haec verba or in 
substance, and the common counts. Dbefendant filed e plea of 
the general issue and notice of certain special defenses re- 
lating to the slieged inability of defendant to deliver said 
200 tona of malt by reason of certain alleged governmental 
restrictions. | 

By the contract defendant agreed to sell to plaine 
tiff, and the latter agreed to buy, 400 tone of coest malt at 


the price of °1.65 per bushel of 34 pounds. The malt was to 


compas gree” 
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be delivered "%.o.b. lew York,” packed in "double burlap double 
paper lined" bags. The terms were; "Canh against documents; 
all unpaid matured bills shall be subject to aight draft and 6% 
interest until paid.” Under the heading “Shipments” it was 
provided thet "the tuyer shall order the malt shipped in bags, 
between now 191- and Octeber Slist, 1917." By a provision on 
the face of the centrsct the stimiletions on the back were made 
a part of the contract, and one of them was as follows; 

*If any portion of the malt shall not have been 


ordered out by the buyer at the expiratien of the 
period for shipments, this contract may be extended 


at 8 option of the seller, emi the seller shall be 

entitied to charge buyer with carrying charges 

ef ene cent per bushel for each month, or fraction 

thereof, thot such malt is carried after snid 

expiration ef the shipping period, which charges the 

buyer agrees to pay.® 

The evidence intrecuced by pleintiff disclosed in mb 

atanece the following: Piaintiiff's main office wes in New York 
City ond defendant's in Chicago. Prior to the exceution of the 
contract the parties had been doing business with each other 
for weversl years. luring the years 1915 and 1916 pleintiff 
had seversl times purchased malt of defendant under somewhat 
similar contracts, which were negotiated ond signed on behalf 
of defendant by one ¥red J. chelek, its srxlesmen and agent, and 
afterwards approved by an officer ef defendant. Certain contro- 
versies hed arisen in relation to contrscts executed in 1916, 
some of which were still unsettled, particalerly a controversy 
over the sum of $866.34, claimed by defendant for fermer storage 
charges. Prier to the expiretion of the shipping period, 
Getober 31, 1917, mentioned in the contract in question, plain- 
tiff hud not ardered any of the 400 tons of malt. About 


November 16, 1917, plaintiff gave a written order to Fred J. 
Shalek, defendant's agent, directing defendant to ship 200 of — 
the 460 tone to New York Sity, which order defendent shortly 








ae 


oidses calue aldweh” at bedoag *" x1e¥ woll od. oe t* beravkish owt . 
pad mau ob gonkane Hasd™ yevse amned off “cam; "pened, ogee 
ho nme Pheah detgtn of do obdue of dlade affid bermex bkaany tLe 
 gaw Ff "ademrtad* gethbeodl sat robs * bkag fttaw Foeretak 
s@end mi Segqtdea tiem ade? voita Lladte toyed odth® tarts habiverg 
ae noleivets « ye *.TS8L ,oekS teveteaO baa mer won. wooed a 
sham eyow wovd ont no enolénduaete. ont donnt neo att ‘te 082 oat 
iewniio?t sa anew so of te ae bre of att Rap ott tee “ i 
need ovat net Shore oem oxtt ‘Yo wokineg YS ore Nias 
et t¢ aaltexigxe sdt to sey ent yd Guo berobue 
bobantze. od yam Contin wing ee ee se. ee 


ad fiasts veilen 


vague gaiyazee Athy a: ea 08 BOK Ke 
wotpoery 6: ,Ainam doae Jet Lose tag gn ane 


ost aagiaad skit ybobteg aabtipio 8) ag ~ eu 
: "ot OF OpemEe TeNMd 
«fim ah bomolosth Yektatelq yw heowbestak eanebiva a0% 8 
aweY wo mi cow sotite mine atTiivniall- sgatwatse? nat ane 
ott te aettumexe aff ot teted . somata AE, attnaban'teh, Am. gis 
Sodio dose Aiie seotion gateh eaad bod eehiaeg odd ton moo 
» Tibtmisiq MeL baa O18f aveay emt pubis . annie heme, tot ee 
| fastoomme webas gashaeteb to than besadewwe eombs, delhi Aad : 
‘Macisd no Semte tw tetationen wxow dod .ateaténes aefiake 
has fiege has samemon atk .foleds .G bert ane gd gaahaetod 
~ort00 atatie). stoekasteh to xed tie as wh bovorg ered ts 
+MGL uf bedimoxe aieestago of sottalen mk moudus bast agheroy ie 
Yetavextacs « qlxaimbiuog ,boisdoens Lilia wrew olde te, sae 
apeors Fomned Tet Jaadnekeb BF Rembale db. 2OKH, 20 mum, ace aoe i: 
sobreg pukugheis eile to nolvartgxe 9) of tekst “bepzato 
ental. «aeitsenp ak doowhaen edt wb bamaks mam, (TLCS wlte : 40990 oo 
tues «tia Y0 nan 96. att Fo me Anning fon fed Bas 
gb bes of oasis made haw aaree Tiidabadg .TA0L OL todmovet 
he BER Chie Ot Sasbastod paktoerth «tanga, altashs hes 
























ode 


thereafter received in Chicago. Under the provision on the 
back of the contract defendant then had the option of extending 
the contract, and, if it did extend it, of being enéitled to 
charge plaintiff “with carrying charges of one cent per bushel 
for each month, or fraction thereof, that such mait is carried 
after said expiration of the shipping period." Defendant 
exercised its said eption and extended the contract by shipping 
the 200 tons, 2e ordered, ta New York City during the latter 
part of December, 1917, and early in Jamaary, 1915, and by 
sending to plaintiff prior thereto two bills for storage charges 
on the melt for the months of sovember and December, 1917, 
amounting at the rate of one cent per bushel te the sum of 
$263.53, for each month. Gn December 12, 1917, plaintiff sent 
defendant « credit memorandum, etating thet it hed eredited 
defendant's acceunt in the sum ef §886.34, fer the storage 
charges in dispute on seid 1916 contracts. At that time plaine 
tiff had an unsettled counter-claim against defendant of #1570, 
srising xlso under ssid 1916 contracts, smi concerning which 
the parties had hud and were heving considerable correspondence. 
About februury 1, 1915, and about the time the 200 tons of malt 
were received in fiew York City, plaintiff paid defendant in full 
for said 200 tons, but did not pay defendant's said bills fer 
storage charges for the months of liavember and Vecenber, 1917, 
en the contract in question, and evidently for the resson that 
on December 138, 1917, defendant had written plaintiff in part 
as follows: "Ye are willing te ship this malt (200 tens) 
according te your inetructions, via the B. & O., mt cannot 
make any allewances in freight or other liew York charges. 

%e will, however, waive all storage on this 200 tons of the 
gontract. ‘ve heve been under consid erable expense, and mst be 
under considerable expense in order te secure empty cars in 


whieh to load the malt, even to the B. & 0. railroad. You 
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are not femiliar with the fact thet there is # necessity to 





virtually buy empty cars in which to ship malt at this point 


ee , We will do this, however, on condition that we receive 





your check for the amount of the credit for old storage bills.” 
On December 27, 1917, before the 200 tans of malt so ordered by 
plaintiff had been shipped by defendant on the contract as 
extended, plaintiff wrote defendant in part ae follows: 
We will insist yoon your completing the contract 

of August 6th exactly te the letter, und hold you 

literally and actually responsible for the bresch of 

it. You have segreed to bring this malt to New York, 

£.G6eb., Lighterage free, and unless you can show a 

governmental prohibition, you are not in the slightest 

relieved from your obligation, and what is more, you 

must carry this malt free of eny storage or interest 

until the time it is possible for yeu to ship. In 

order to end this disoussion, outside of the 2600 tons 

that you sre shipping, you can ship , same conditions» 


the balance of 200 tons in two lots of 100 tons each, 
marking one let ‘Laces, N.¥.' and the other ‘KX, Weve’, 
in cars containing 25 tons exch, if possible. We held, 
for these last 206 tons, export licensesNos. 1125656 for 
200 tens, end 1125685 for 56 tone, ss well as Nae 10015435 
for 200 tons, of vhich you can make proper use, if of any 
assistance to you.* 

Gn the day thie letter was written, Fred J. Shalek, 
defendant's agent, was in New York City and leaving for Chicago, 
and plaintiff's officer, who wrote it, delivered it to vhalek 
with the request that he, upon his arrival in Snicago, deliver 
it te defendant. Shslek, in his deposition, testified that he 
Gelivered the latter about the dey of its date at defendant's 
effice in “hicaco to 5. l. Hales, president of defendant, and hed 
a conversation with him at the time during which Hales said: 
“They had no right to claim anything; they did not order the malt 
out in the time they should heve;" ond that Hales “put the 
letter somewhere" and afterwards soid that it "hed been lost or 
misplaced." Defendant did not answer this letter. On January 
SO, 1918, and agein on Februsry 6th, plaintiff wrote defendant 
referring to its erder to shin the remaining 200 tons of malt 


contained in seid letter ef December 27th, and repeated the 


abe 


of wisoaoen 2 pf orcactd tadt tout ads ar iw tak d tava t $ ovt ons 


Borah hem Te cm a 


galog etat ta Siem gkde wt coke ak a 2300 32.gom yd laud ake 
svyissex ov tad? noit tones ae osovewout ota eb iitw oe ae ei + 
Wallid sgetete aio ret dibeto ads to J avons auld 20% loads swOYy, 
yt berebto 08 tiem Te ane? GOR ad? exerted VLOL “ye rodune 06 ad 
as tosxtaen off wo pilckoc tab xt bouctite nved bad Vidatede 
tawoifek an diaq ak toabhneteb of ore ribtakale sbobasdxe 
goatinan ony guid ofqmos HOY soqy tutank ftw oy 
soy Died bee gtetiol wit of ylteaxe dite geygwi te «. 
to doserd off vet eLdtameqaet yifisates bans eListet il. 
wvoY wot of dfae atdt gnitd of Rootes evad wok 22k © 
% wor aso voy wasting bes ,petl ogetedig ht a.teO.t 
tustigiia eft mi som exe woy yrolitdidesge datneeursvon: | 
oy , oem si fade bae ,keltantice awoy moxt bevelior 
tsexatnk 10 eyetede yas to a01% tinm eld? yrtes gan. 
ni .gite of wor tt ofdteaog et 28 omté ot Ihdny 


ener OOF sit To obLe darn eliaioagonkh eid? Ene of sehto — 
gnols ibxoo ‘smaa fia sed 08 3 wes uo 3 


eas anat. : 
ate’ * * ZEkt6 8 


a 

Jose eves ihe seees mitre soe 

SbSlLOGl ..ck aa [low an .enot O8 wat SQRBRLS Bae .eaet GOL 
uno te Tk ore roger eiam sao Bich sie Seber Yo ,ganot OO tet 

%, sey. Of eonste here 

elotads »%. Sash .nectinw saw wortek eid yok oft xo : ! 

seysdid@? ask. prtvael bia yet? wueY weR nk caw yfaegs aldnobuctod 
Melade of ti bevevidek hk etouw ow prool?to a'Telhalatg bale 
. tevitob ,ogeotso mi Levitin ete nege godt tant teompat off die 
om tad> Sai 'thiss? gnotiieogeh ein ak gtelena. drs bire' Pon: oF: $i 
elinadeetes te atak até to yeh oft fuods vetted edt boreviteb 
bari bas ,gtnabas lod Yo tasbleere .gokal »T 8 oF oneoke? xt aoktte 
 abias eeled. soiay gakctsh emtt od. te mic Aiko apteacrevnes a 
Siem ost cebte dem bih yadd janteiivas mtale. of dsighi om han getty 
(add tug” cooled Jatt bas "jeved bisode gold omks ard wk sae 

_ to taol need bat” ef Paslt bkoa ebemered ts kis “oreseamce cotter 
vise] a0 .teltel abst gowane fon Skb suabas ted". deostqakm 

dnadastoh otorw Vktvataly .622 yromdet no ategs bus . BOL 498 
Haw 2o avo OG% gudmiomor of gifs oh cobvo ett ob ante | 
edd betaeqex baa .ieVS rodeo Nexotded Skea int bemtattos 














«Se 


order, On Februsry llth, defendant, by said Males, president, 
wrete piaintiff, acknewiedsing receipt of ite letter of Yebruary 
6th, end stating: “We received no order from you on December 
27th to ship any malt; it would not have been possible under any 
circumstances to ship you this malt had such order been received, 
* * because no shipments of malt, wither domestic or expert, 

can be shipped without 2 license permit, which the consimee is 
obliged to secure.” On Februery ifth, pisintiff wrote defendant, 
saying in pert; "Our letter of December 27th autherizes you to 
ship the remaining 2cO tens, and we have given you the marking 
and license numbers at that time; the 3. & 0. people were ready 
te accept said goods for Pier 21, fast River, “ew York Citye® 

On Pebrucry Gard, defendant, again by seid Hales, president, 
wrote pleintiff, asking for - cepy of plaintiff's letter of 
Decenber 27th, repeating the statement that the letter had never 
been received, saying that defendant's position would not have 
been changed even if the letter had been received, and concluding 
"Se do not wish you to construe this letter as signifying that 

we at this time retognize any obligations on eccount ef said 
eontract ef sugust 6, 1917. This contract, we muat hold, can no 
longer be reco gnized as in force and effect." This was the first 
definite stetement received by plaintiff that defendant did net 
consider the contrect in ferce. The unsworn statements in defend- 
ant's waid letters, to the effect that pleintiff's letter of 
December 2?th had never been received by it, are in direct contrae 
diction to the undisputed testimony of Shalek, above mentioned, 
tubsequent te the receipt of defendant's letter of February 23rd, 
plaintiff in seversl letters urged performance ef the contract 

on defendant's part by chipping the remaining 200 tons, which 
defendant did not ship, and thereafter the present «ction was 


commenced. 
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Gn the trinl pleintiff intreduced testimeny showing 
the market price of coast malt in New York City during the latter 
part of December, 1917. The price named in the contract is 
$1.65 per bushel. One of plaintiff's witnesses testified that 
the price there at that time wes approximately 41.70 per bushel, 
packed in ordinary single bags, tut, if packed in deuble mrlap 
double paper lined bags, as provided in the centract, the price 
would be from & to 17 cents more per bushel. This is from 135 to 
22 cents per bushel more then the contract price. Another wite 
ness, called by plaintiff, put the merket price at = mech lower 
figure. Plisintiff offered to prove by the first nemed witness 
the market price of coaet malt in Hew York City during the months 
of Jamary, February and Hareh, 1918, but the trial court would 
not allow this tectimony to be admitted. Fisaintiff's offer showed 
thet suid price was steadily rising, and that on February 235, 1918, 
when defendant wrete plaintiff that the contract was no lenger in 
force, said price wea esbout $2 per bushele 

after careful consideration of the present record and 
of the exhaustive prinked briefs and arguments of respective 
eounsel, we have reached the conclusion thet the trisl court erred 
in teking the case from the jury st the close of plaintiff's 
evidence, in entering the judgment appealed from, and in not t 
admitting certain offered evidence relating to plaintiff's demages 
beeause of dcfendent's failure to ship the remaining 200 tons of 
malt under the contract. 

Counsel for defendant, in support of the trial court's 
action first contends that pleintiff failed to sufficiently prove 
en extension of the contract by defendant efter the expiration of 


the shipping period, Cctober 31, 1917, mentioned therein. We think 
that a reasonable, though indefinite, extension of the contract 


was made by the acts of defendant, via: (1) in billing of 
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Plaintiff storege charges for the months of November and December, 
1917, in accordance with the provision ef the contract on the back 
thereof, and (2) in shipping the first 200 tons of malt during 
the latter part of December, 1917, and early in Jarmmary, 1918, 
and when asid 200 tons orrived in New York about February 1, 1918, 
in collecting of piaintiff the amount due on said 200 tons. We 
#lao think thet plaintiff was fully within its rights in ordering, 
on December 27, 1917, that the balance of the 400 tone be shipped 
to it. Pleintiff's evidence sufficiently disclesed that defendant 
received its letter, ordering the shipment of seid balanee, before 
all ef the original 200 tons had been shipped by defendant, snd 
more than a month before said original 200 tone reached plaintiff 
in New york/were paid for. 

Counsel for defendent ales contends that plaintiff was 
iteelf in default under the contract by renson of ite feilure te 
pay defendant's bills fer storage charges for the months of 
Novemver and Decemter, 1917. It appears that defendant in its 
letter of December Lith, waived these charges. A careful reading 
of thet letter, and of other of defendant's letters, discleses 
that such waiver was not made upon condition, as urged. 

Counsel fer defendont further contends that plaintiff 
"failed to prove proper elements to messure its demages.“ Counsel 
for plaintiff, on the other hand, contend that one of the serious 
errors eof the trial court wes that it limited plaintiff to proof 
of its demages ae of Lecember 27, 1917. It was contended by 
defendant in the trial court that, if at the time plaintiff by 
its letter of December 27th ordered the balance of the malt to 
be shipped defendant was under obligation to accept that order, 
the testimony of -halek disclosed thet defendant about that date 
repudiated its obligation, when its president teld Shelak that 
plaintiff “hed no right te claim anything,” ete.; in other words, 
that the breach of the contract, if any there was on defendant's 
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part, occurred then. Counsel for defcndant urges the same point 
here. ‘Ye cannot segree with him.  “s think that the evidence shows 
that defendant did not definitely breach the contract until 
February 23, 1915, when it wrote plaintiff’ thet the contract "can 
no ionger be recognized es in force and effect.* And we think 
that under the evidence the d=meges sheuld be measured as of the 
time and place of performance. {Long vy. Conkling 75 112. 32; 
fapen ve De Steiger Ciars Coo, 105 Tlie 185, 191; Delaware pnd 
Hudeen Canal Co. ve Hitchel1, 82 Ili. Appe 577, SHC.) In Summers 
ve. Habberd & Co., 253 Ili. 102, Li, it is said: "Ir delivery is 


postponed by agreyment between the parties, the measure of damages 








ie the difference between the cantract price and the market price 
at the time the article is deliverable by the subseqient agree- 
ment, and where the time of delivery is postponed indefinitely, 
the measure of demages is the difference between the contrast 

price and the market value st a reasonable time after demanding 
performance.” (See, also, Baringer v. Imperial Cotten Milling Co., 
164 12]. App. 467, 468; Horthwestern Iron & Metsl to. ve Hirach, 
94 111. Apo. 579, 582.) Pisaintiff “demanded performance,” ieee, 
demanded the chipment of the balance of the malt under the contract 
en Becember 27, 1917, and, not getting any reply te its letter of 
thet date, repeated ite order te ship in letters dated respectively 
Jamary 3, and February 6, 1915, which last mentioned letters 
were admittedly received by defendant. Je think it was for the 
jary to say when defendant actually received the demand from plaine 
*iff for the shipment of the balance of the malt, and what was a 
ressonable time thereafter uncer e11 the existing facts and circum 
atanees for defendant to deliver ssid balance, "f.0.b,. Hew York.” 
(Adams v. Fendarvis, 217 Ill. App. 535, 539; Ulisperger v. Meyers 
217 Ill. 262, 267.) There was evidence showing that under average 





conditions it took frem 10 days te two weeks for malt te reach 
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Wew York after its shipment from Uhiesge and that seme additional 
time would necessarily be consumed in getting freight cars and 
loading the malt therein, tut that during the latter part of the 
year 1917, and the esrly part of 1918, cenditions were um mal, 
because of war conditions, and railroads were clogged with freight, 
and shipments moved under great handiceps and were greatly delayed. 
Although the original 200 tens were ordered under the contract 
about Nevenver 16, 1917, they were not shipped until the last of 
December, 1917, and early in Jemary, 1912, end did not arrive in 
Hew York until about February 1, 1918. Nat until plaintiff ree 
ceived defendant's letter of February 23, 1919, was it advised 
that defendant had repudiated the contract. Before that time it 
would net have been authorized te go inte the market and buy other 
malt. Up to that time it had = right to assume, partiqlarly in 
view of the prier dealings and the prier correspondence between 
the parties, that defendant would ultimately deliver the balance 
ef the malt. %@ are of the cpinien thet the trial court erred in 
limiting plaintif? to proof of the market price of the malt, as 
specified in the contract, in Hew York, es ef Yecember 27, 1917, 
and in refusing to allew evidence az to whet that market price war 
en different days in the months of Jemary, “ebmery and Mareh, 
1918. With such evidence admitted 414 would have been for the jury, 
in estimating plaintiff's damagee if ony, to determine, under all 
the evidence and under proper instructions, what was the morket 
price in Hew York at a *ressonable time” after Plaintiff demanded 
the shipment of the balance of the malt. 

For the reasons indicated the judgment ef the Cirmit 
Court is reversed and the cause is remanded for a new trial. 

REVZASED AND REMANDED. 


Rarnes, ©. Je, and Morrill, Je, concur, 
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BR. JUSTICE MORRILL DELIVLR' D THR GEINIQN OF THE COURT. 


This is an appeal from a judgement ef the “aperior Court 
of Cook County against appellants, whe were 4efendents in the 
eourt below, in an action te recover cdomeges for personal injuries 
sustained by appellee and fer dimages te his amtomodile se the 
result of « coliision between said sutemebile end a street ear 
operated by defendints. Tiere wos a jury trial, resulting in s 
verdict in fsvor of aprelles for #5,006, from which $2,060 was 
Yemitted. Thereupon motions for a new triel snd in errest of 
gucgment were dented and judgment wae entered for $3,000. 

The eoliieion eccurred shortly softer midnight on June 
23, 1917, at or nesr the southeast corner of Drexel boulevard ond 
Ferty-seventh street in Chiesce. Drexel bouleverd is » wide 
thoreughf are running nerth and south. [ft hos twe driveways, each 
ferty feet in width, on its east end west side respectively, 
with a parkway between them ninety feet in «idth. The parkway 
is on ornemental greund centsining trees, shrubbery, flowers, 
expanses of lawn and one aall policeman's box about five fect 
Squere. Fortyeseventh street rune cst and vest. The roadway 
i# about forty feet wide and econteinn tee street retlway tracks, 
the south one being used by cast »ound cara and the north by 
west bound cars. . 

Just prior te the eslifsion, plaintiff was driving his 
eutomobile in a northerly direction on the eset eide of the east 
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driveway of Drexel boulevard about four feet fram the east curb 
thereof. The sutomobile was s Buick roadster contsining one 
seat. Plaintiff was driving the machine and oceupied the left 
end of the seat. He was accompanied by three ladies, whom 
piaintiff was taking home from a secial effsir attended by all 
of them. Two of the ladies occupied the portion of the seat to 
the right of the driver and the third was seated cross-wise on 
the lap ef the lady sitting at the right end ef the seat. Flaine 
tiff hed stopped his machine at = peint about 150 fest south of 
Forty-seventh street for the purpese of adjusting the top, which 
was left down, ond thereafter procecded on his way at a speed 
of from twelve to fourteen miles an hour. At thie time the 
street om in question wss moving in an eesterly direction on 
the south track of Yortyeseventh street. It had come to a full 
atop on the west side of Drexel bowlevard and thereafter preceeded 
aeress the beulevard. ‘The street car carried a headlight, which 
was lighted, and was alse brillismtly illuminated with electric 
lights on the inside. 

Aeeerding te plaintiff's testimony, the shrubbery and 
trees on the parkway were so dense as to obstruct hie view in a 
westerly direction along Forty-seventh street and prevent him from 
seeing the approaching car until he was about twelve feet south 
ef the south car track. If plaintiff leoked in the direction of 
the ¢ar as he atated, it is impossible to understand why he failed 
to see the car earlier. If he was reasonably alert the noise of 
the approaching car should have been apparent to him. The 
déatanee between the north line of the parkway and the south rail 
ef the car track was approximately twenty-five fect. This space 
wes occupied by the paved roadway of Forty-seventh street and the 
crossewalk on the south side thereof. There were no trees or 


shrubbery upon it. then plaintiff was ot this distance from 
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the south track, s@ conspicuous an object as the breli{antay 
aiehted ear rox eas fly wi thin his Penge of v4 sion. The car was 
near at hand end in plain oight, at{th nothing ebetructdne Platn- 
tiff's view. ‘Therefore hie stetemint thot he looked mad did ant 
see the car must be rejected. Tf platntiff leaked, 4+ mast have 
been for the purpoce of sgestnn. Tf he had eaxere{ped his power 
of vision, he must Rave seen the aporoaching Gere Any other 
conclusion would be an absurdity. Livingston v. i. 5. & % Rye 
LQeq LW TLL. Apes 244, Co Fh Ste Le Hye Os ve Do Freitas, 
209 4d. 104; Brown ve fe Ue By. GOw, LSS the 454. TH he had 
been reosonably alert, the neise of the ear would heve been 
apparent to him. The eencluston 48 unawe4 dable that plaintiff 
WRB gutity of negligence 4n ne ¢ stopp ing his matomobile, ao he 
equid eseily heve done, tn order to avedd the collisfon. Davis 
Ve Gs Go Bye SOo, 215 FI. App. 638; Griffith v. Same, 222 
fd. 625. Platnt¢f(f wae femilier with the nedghberhood ond 
knew thet there were street cars running on Yoerty- seventh 
street, — : 
: Plaintiff further tentifted that he made 6 mick turn 
of hie ear to the right in order to avoid @ oellteion with the 
street car; that he did mot see the street car Just ct the 
moment ef the colliston but that the street car was behind him 
and thet he was then travelling 4m an eanterly a4 rection on - 
Ferty-seventh street, with the north or left wide of his a tomobihe 
d¢rectly in front of and in line with the south or right side of 
the strect car; that his left reser shee wae ever the eou th reile 
sevnsiinn to his version ef the affatr, the atreet car, while 
moving st an excenst ve and dangerous rate of epeed, struck his , 
secteaietke, kno cktng off the left rear wheel end otherwise domeg ing 
tte al feur of its Gocupents were thrown from the «a tomob ile 
and injured te nome extent. Pleintéffts tectimony as to the cire 


cumetanees surrounding the acec¢dent ts corroborated by thet of 
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Kra. Lompe, the lady who was sitting cressewise upon the lap of 
ene of the other ocmpents of the sutomebile and whe claims to 
have seen the street car approach and strike the rear end of the 
autemobile. On the other hand, four witnesses - the motorman, 
conducter and two passengers - testified explicitly that the 
autemebile struck the south side of the street ear at about ite 
center, tbresking the air tank on the strect car. The testimony 
of these witnesses is strongly ceorreborated by the physical 
appearanes Gf the street car as shown by photogrephs teken 
immediately after the sccident. There were no marks on the front 
ef the car or other indiestions thet it hed been im cellision 
with any object in front of it, while mamerous sereiches, dents 
and broken parte near the center af the sevth side of the car 
shee conclusively thet it head been etruck violentiy at thet 
point. The conclusion seems irrestible that plaintiff's ay tomob&le 
in turning easterly on Fortye-seventh street skidded, se plaintiff 
etated, on the pavement, which was damp and slippery from a 
drizzling rain that haé been felling, eo thet ite rear wheel ond 
side come into viclent contact with the right side ef the street 
C&L e : 

Under either theory of the case, the eccident could 
have been avoided with the exercise of ordinary cere on the part 
ef plaintiff. Carden ve thicage Bye. Coe, 210 Ilie Ape 1553 
Hedmerk v. Chicego Sys, Coo, 192 id, 584. 

fhe only claim made by appellee thet the strest car 
was operated negligently is based upon the charge that it was 
being rum at an excessive and dengerous rate of speed. The contrary 
is show by the great weight of the evidence. The only evidence 
wpén thie subject on behalf of plaintiff wos hie own stetement 
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that the car wes running at # speed of twenty miles an hour. 
If hie narrative as to the circumstances surrounding the accident 
is te be accepted as trues he was in ne position to judge of the 
mpeed of the car. It had come te a full step on the weet line 
of Drexel boulevard, ani the stretemente of all the ether witnesses, 
four in number, who testified on the subject, indicate that it was 
running at an ordinary rate of speed, prebably six or seven 
miles en hour. There is mothing in the record to justify the 
conclusion that the street car was rumnimg et s dangerous rete 
of speed, 

The judgment must te reversed for the resson that 
the evidence shows no negligencs om the part of defendant, and 
in our opinion conclusively esteblishes that plaintiff wee guilty 
of negligence «hich proximately contributed to the accident. On 
these pointe the werdict wes manifently egeinst the wright of the 
evi cence « 

The judgment of the superior Court is reversed with 
a finding of facts. 

REVERSED VYITH FIMDING OF PACTS. 


Barnes, fede, aid Uridleyy, Jeg concurs 
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FINDING OF FACTS. 


The court finds ae ultimate facte in this case 
that the defendants were not guilty of negligence in 
operating the street car in question at or just before the 
accident and that plaintiff wes guilty ef negligence which 
preximately contrimied to the accident. 
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Thies is om apcenl frem a judgment ef the Cirovit Court 
ef cook Jsunty awarding duwseages for pervenel injuries sustained 
by dehn Cunningham as the result ef en sccoident elleged te heve 
beon dus te defendant's meghigence. There wee o trisl by jury, 
resulting in a verdict fer $28,000, upom which fjudmment wae 
entered after motions for a new trial and in srrest ef judgeent 
hed been denied. The declivition cherged defendant vith 
negligence in the management and eperstion 6f 5 vertuin satensdile 
truck which ran over plaintiff's ward und with reckless, wantos 
end wilfuli cenduct in the manegement, control and aserstian of 
the truck ag itt passed through a crewd ef versens, of whith 
piaintifi's werd eee ena, all of <hem were laetnlly wlking upen 


the street where the accident ocmirred. There wes a plen af the 
general issue. 

The sacident eccurred on Racine aveme chout teantve 
five feet south of Poertyefifth etreet in Chiesge, shortiy after 
5:30 e'eleck in the afternoon ef September 5, 1938. Keeine sverm 
ie 2 north and south street interseeted at right anglee by 
Serty-fifth street. In the block Between Pertyefifth end 
Yertyeaixth streets it is about teenty feet in width. The 


resdray is powed with brick. Guteide of themvemnent on each 
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side of the street there are owitch tracks, on which cars were 
standing:st the time of the accident. There is no sidewalk on 
either side ef the atrest. On the day ef the accident plaintiff's 
ward was about fiftecn and eneehulf years of age. He was employed 
in & hox fuctery at the southwest corner of Yortyefourth otreet 
amt Racine svemue. The territery surrounding the scene of the 
aecident is included within the Union stock Yards. The working 
day in the bex fectery and in many other industrial catablichments 
in the vicinity closes <t 4;50 o'elock in the efternoen. At that 
time the empieyees in these establishnents, sumbering thousands 
ef pergens, leave their places of ompleyment smd pass along Nacine 
evenue in éencse erewis, The svidence shows that st the time of 
the secident the strect was eleasiy packed with people, most of 
whom were soving southward. The erewd filled the entire resdway 
between tha switeh tracks. 

Juat befere the accident the sutomebile truck in 
question hed been delivering sand ot the bex factory where 
Cunninghom worked, After completing tha delivery it hed procesded 
from the rear of the factory te Hacine aveme and vent southward 
aleng thet etreet «t a unifarm rate of speed, which is variously 
etated by different witnesses te heve been from six te fifteen 
miles an hour, Ther: is evidenes shewing that it pursued a zsigung 
ceurse threugh the crawl in erder te eveid holes and ether 
ebetructions in the etreet, but the exieteneca of these holes is 
denied by other tectimonmy. The truck had a chute pretruding from 
the right hand side. 48 the truck pasced through the srewd without 
slackening its speed, plaintiff's werd was struck by this chute, 
threwn to the ground ond the wheel of the truck pagved ever him, 
breaking his right leg. 

It is contended by appellant thet the evidence was not 
wuffiecient to establish the fret that there wae negligence on the 





stew etas So Matde mo ,edowt) setire ove ota tana ie Xe enka 
go ULetOts on ak oped? .saobsoow ot Yo att ed Povmatiote 
0 Ped abate imobkoos. ot Xe yab ot a6 tanta aw? te. ebb ondte q a 
boasqms saw OR ape 2O aeaey tiadwone dns were? tueda caw bea 
Suetts Ag gust<_esret lo semen sanutt woe at 16 “qaetowt no a at i 
eat ‘te eneoa eff gatdewerrva yiolinwet oF . peners: whoa es aie A 
gatirow ad? edna toete mokat act mbiste boiusoad ot taahionn 
adnnmdetidatos Laks colt socse yan wh bus yretodt mod ani an ek? 
duly 2a aseoeets adh ot aaetete Ghat to cepeke ww amko be este aed oh 
D recucratncl geceaen nhanemte hides as. wares ant — we vest 



























To waits wer Ba det wena Semebhve Sa ies nem0m ak psec 


ernie chteee ett bok th ore wat + Ramer B08 ee bye. sy monly 

7 , ae thie dav iek. pay seal 

ba aowsg, ‘edith’ il ‘ed Pow Raa vale ete ted ‘faut bs 
soit QUSteek nod ait ss. vei wabwowkses wont ! 
_boboanens bed $% env con weit ——_ dal beagle 


etibatiite ai slo filer tbe we ator ‘axbatea a: ‘te ‘devia th 
“MaofTET pF Sie emit med’ ovad of sueanatiw. pnore Vine ‘ 
| vasa e derma. os ait ucwostel gomeb tes 6s one | 
a “delle bee aesed Blows of tahke at bear olf sinwen 
: (eh sefad adets Se enuageixe oy See esietsiaes ele ‘nt amt pdt 
ek pk Od rtg tanta a. bat aot Ce uatemtss ot toate oon . 
taest Be eon alt Menordt bovwag Moat emt gh a bien fiadt $elg. box 9s 
“vtbaide okt et anita nse be aeiaiiatald sheses a62 pa 





1? 


: 
é 






=e 


pert af plaintiff is operating ths truck. This was a aueetion 
far the Jusy te detemaine. The verdiet was sot wntrery to 

the manifes} eright «ff ths evidenes, and theretars easanet be 
Gisturbed. fheve in na claim of eaatritatory negligence on the 
pert of the uerson infured. 

The eniy erfer nrged on the pert of the scart in 
giving er vefesing instrastien: je Suesd upen the sour ts 
refusal te jimetruct the Fury te find cefondent mot guilty antior 
the seventh emended cont ef thr ducizeation, vhichk churguc thet 
Seferdent reckliegely, wilfuliy and eeomntoniy eperated ite treck 
witheut waetine the some under preper camtral ss Lt peawed Shrevgn 
the srov? wpen the cirest. Theres wee evidence in the recard 
tendies te evetadm thie charge and the saurt 414 sat err da xe65 
fusiag te imetract ths jury te find defamdont nat eutdig da that 
Frespeet. gelldven Oxecrene cp. ¥e Heiss “#2 Va. aPe- 

Ts arineLesl contention upon the pare of the apoeliant 
ie thet the verdiet ja grescly exezesivs, indiesting tat it was 
the result of scaaion, trejadiae, Bistensentian or uacee syatge thy 
on the part of the Jury. The injury inveived im tais aeze vse of 
ec gerioens s charaster 4 ta reqaire the eagutetion oY the riget 
leg Belew the Kase. 5 masbor of eperntiens were Pasiirod smd the 
injured pereor vou Bader treotment by physiolen: am. surgeons ond 
unable 40 sick cor eeFerel yews, Erier te the secldent, he wos 
eareing $26.56 = weed afd when Be vac able te «ark efter reese vere 
ing from the accident, be rocedives 94.50 a cay, thereby dud enti 
that he hed suff ereé we lees ef serning power es & resis of 
the accitent. “Ride 14 is tree thet hic physical activity will 
be fmpaired on accomst of his injury, there is nething in the 
record to justify the conclusion that his enrming power will 
be diminished thereby. Our attention hes been called te # lorge 
mmber ef cases cited by appellant indiceting the «ttitade of 
reviewing courts se te the mascure of dameges considered fitting 
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ond proper in the cause ef injuries ef this charncter. These 
authorities snatein appellant's contention and show thet 8iC , 600 
has geaeraliy bean considered the maxima saount oreger to be 
awarded for the less ef » leg belew the knee, aven in instenees 
where the earning paver of the parson injured was much greater 
than that of plaintiff's ward. On the other bend, it is urged 
by eprelice that the money value ef Life endhealth is appreciating 
end thet the purchasing power of money ben devreeiated during 
recent yeers. A mmmber of eeses have bean cited showing that the 
eourte of thie and other estates have been meved by thie considexvae 
tion in fixing the emount of dunoges awardad for porgansl injury, 
imdicating that if 310,060 wan ao fair compemantion in value for 
wuch injuries on ere involved herein st » time when the purcansing 
power of money 2s greater, o Lorger eum #411 mew be raquired in 
view of the 4iminished purchssing power of munity. “« de net deem 
it necessary to review the numeroue decisions which have been 
cited by suvellant tending te ehew thet the verdiet ens exnesaive. 
¥ructieally «12 of these decisions cere rendered <t a time shen 
the purchasing power of money wae greater than at present. ve 
are of the opinion thant seme consideration aheulé Ye giver to 
the present econemic conditiess which have been mestioned. it 
is the intention of the lew to afferd x Pear compenre tier to one 
whe has evffered « wrongful injury. Loesch ve Thigage 3. Cee 
22. Ill. ApP. 242; kedewhig v. Til. Cente Sos G09 220 ide 
413. 

“6 are of the opinien that the verdict is eweaucive 
and must have been duc, if not to peesiom or prejudice on the 
pert of the jury, ot iexst te a micconception of the measure of 
dmasges appiicable te the case and undue sympathy for the person 
injured. “¢ believe that a judgment of 525,000 would be juctified 
under the lew, having in mind present economic conditions and 
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the deore<sed purchssing power of money. 

The Judgment of the Cirmit Court will be affirmed 
Previded the epyellee romite the eum of 410,000 within ten 
deye. Othersies the judgnent will be reveraed and the 
CABt Pemanded, 


ABSTABED CH ROMITTIVs 


Barnes, 2+ Je, and Gridley, Je, concur. 
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BR. JUSTICES MORRILL PALIVERZD THE GPISION O¥ THE COURT. 


This is an appeal from a deerece of the Cirewit Court 


ef Cook County entered Pebruary 10, 1921, fereclosing a trast 


deeé in the nature of a mortgage. The decree in question found 


that there woe due the complainant frem certain defendants, 


including apvellants, the sum ef $2426.91, with accrued interest 


amounting te 6596.97 and selicitere' fees ef $546, making an 


egzregate indebtedness of €5563.85, and directed that in case 


of the feilure of defendente te pay seid indebtedness within two 


days, the mortgsged premises be sold to satisfy the decree. A 


reveresal is sought upon the ground thet the transaction involved 


was wourieus ond that the allewence for complsinant's seliciters' 


fees was excessive. 


fhe trust decd in qmestion, cated April 18, 1916, was 


given to secure the payment ef tventy-four notes, payeble monthly, 
of which twenty-three were for the sum of $50 each and the remaine 
ing note fer $1850, making a total indebtedness of 53,000. The 
trust deed and notes were executed by the defendant Christopher 
&. Franklin, who then held the reeord titie te the real estate, 

_ which he has since conveyed, but the notes were endorsed by 


Beverly Ae Clark, the equitable owner of the land, and Pearl 


Glark, hie wife, The complainant was the owmer of notes 


numbered 12 to 24, both inclueive, for the principal aount of 
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$2450, having purchased them on July 20, 1917, from one 
Rosenstene, the original owner ef the notes. 

It is claimed by appellants that in the course of the 
original transection between them end Resenstone, they delivered 
to him netes secured by seid trust deed amounting te $2650 in 
consideration of the payment by him t them of $2017.18, the 
differenee between the face amount of the notes ond the amount 
paid, having been deducted by Hosenstene fer cash disbursements 
made by him on behalf of the «ortgagers and services alleged to 
have been rendered by him te them. he charge for services was 
@435, which ie claimed by eppeliants to heve been usurious for the 
recson that « lender of money whe reserves as compensation te 
himeelf fer services in making the loan em amount in excess of 
legal interest en the loan ie guilty of usury. Dreyer ve Goldy, 
62 Ill. App. 3473; Jackgom v¥. May, 28 id. WS. In the ease at 
bar there is evidence tending to show that the services for which 
the charge of 3435 was made were rendered in connection with 
making necessary repairs and slterstions upon the mortgaged 
premises in order to enable defendente te ebtein a prior loan of 
$6,000, which was a first lien thereon. The master found that 
there hed becn ao full accounting between the perties. 

The record shows thet when complainant purchesed the - 
mete in question the defendant Beverly A. Clerk, the emiitable 
ewner of the mortgaged premises, was present, and in sadditien 
to oral assurances to the some effect, executed on of fidavit in 
which he steted, in substance, that he was the owner of the real 
estate in question; thet the title thereto was held by one Sarah 
G4ll in trust for nim; that there was due upon the notes and trust 
deed involved herein the sum of $2450; that the trust deed in 
queetion wes « valid lien upon the premises subject te « fir st 
mortgege for $6,000, and thet he had no defense of any kind, 
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neture or description egainst the above mentions’ truat deed or 
netes. Selying upen this affidavit, which was executed as an 
inducement to bring about the purchese of the notes by complainant, 
she then bought said notes and paid Rosenstene therefor the sum 

ef §2450. 

Appellee contenés thet by recsen of this affidavit the 
appellant Severely A. Clark and these claiming under him are 
precluded from setting up the defense 6f newry, even if such 
usury existed, whieh ia denied; thet ell of the essential 
elements of an ecteppel existed and thet the complainant at the 
time she purchased the securities was ignerant of any defense 
te the same and mede her purchase relying upon Clark’s affidavit. 
This extopsel was slieged by complainant in en amendment te the bill. 

It is a gemeral rule thet where a person liable upon a 
note er other security represents te a prespective purchaser 
thereof that the obligation is valid and that there is no defense 
te it, he is estopped te resist payment in an action by such 
person whe has taken the paper in relianee upen such representation. 
230. J. 1143, “his rule hes been recognized repestediy by the 
courte of this state. Heitner v. Linsenbarth, 90 Ill. App. 2273 
Casler v. Byers, 28 id. 128; Smith v. Newton, 38 I11. 230; Hefner 
ve Dowson, 63 id, 405. ve are of the epinion that the 
representstions meade by the defendant Clerk, both orslly emi by 





his affidavit, censtituted « waiver ef the defense of usury. 

The record contains over seven mindred pages and shows 
that there have been three separate references to a master in 
chancery, under exch of which considerable testimony was taken 
and a report made; thet there have been an equal mumber of hearings 
upon such reports and exceptions thercte before three different 
chaneellers. The allowance made by the court for complainant's 
soliciters' feces seeme to be reasonable. The finding of facts. 
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made by the master have been approved by the chancelier and 

eannet be disturbed upon appeal unless manifestly and clearly 
against the weight ef the evidence. ichrader v. Schrader, 298 
Ill. 469; gieged v. Andrews, 181 id. 360, Theue findings of 


fact cover all items in controversy upom the accounting between 





the pertiex, including the credit takem by Rosenstone for 
services rendered, upon vhich appelienta now base a claim for 
usury. fhere wes @ complete accounting between Clark and 
Rosenstene as to the transactions betwsen them which must be 
Yegarded os econclueive in the sheence of any claim of fraud or 
misteke im rexpect thereto. Bennett v. Salker, 106 T11l. 526; 


Biles v. Harmon, 60 id. S96. 
fhe decree of the Cirewit Court is affirmed. 


APFIRMED « 


Barne ss FP. Jo, and Gridley, deo GONCUY » 
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WR, JUSTICE BORAT EM DELIVERED THE oP IMien OF THE couURT, 


The indiecteent in this exse contained two counts, in 
the first of which defendant was charged with taking certain ine 
proper and indecent Liberties with on@ Alice lack, a shild five 
years of age. The aasend ceunt charged that on June 21, 2921, 
defendant did certein acte which tended to render said Aliee 
nek a delinquent ehild, Tha spacifie acte relied upen are not 
set forth in the iniietment. On motion af the state's attorney 
the feleny charged eas walved, *hereupon the irial by jury was 
waived by defendant, whe pleaded sot guilty te the second count. 
The sourt found the defendan: guilty end senteneed him te six 
monthe tapriscnment in the house of correction, It ins urged as 
grounds for revereal that the finding of the court was centrary 
to the manifeet weight of the evidenee; that there was reasonable 
doubt as to defendant's guilt; that the court censidered inconpee 
tent testimony; that there is ne evidenee in the reeerd fixing 
the age of the prosecutrix and that the indictment was defective 
in thet it did net set forth the apecifie acts of the defendant 
whiek tended te render the proseeutrix a delinquent ehild. 

We have carefully examined the evidence in the ease 
amd find that the prosseutriz relied principally upon the testimony 
ef William frank Bowers, a boy six years of age. Before « child of 
thie age is permitted te testify he should give satisfactory answers 
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te certain preliminary ingairies sbowing that he understands the 
nature and meaning of an oath, the consequences of giving falee 
tevtimony and that he is of sufficient intellicence to understand 
the mattere about which he in oxpeeted te teatify, is compet enay 
depends upon his intelligence, understanding and woral sense. 
People v. Johnson, 299 111, 82; Sekei v. Peaoyle, 217 La, 238; 
People v. Zarpovigh, 259 14. 2648, The witness totally failed te 
eomply with these testa, He did net answer several material ques 
tiene propounded te him on prelisinary exasination, There isa no 
evidence that he understood tha obligation of an oath, or the dif- 
ference between the truth and a faleehoed er that he comprehended 
the significances of the mattere upon which he was called te testify. 
While ne attempt was made to qualify as a witness Alice Luck, the 
presequtrix, whe was five years ef age, ne chjection was wate te 
her testifying. 

The judement ia reversed and the cage renanded for 
Fecelving the testimeny of the tey under such cirecungstances. 

REVERSED AND REMANDED. 

Barnes, P. J., and Gridley, J,, concur, 
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MR. JUSTICE SORT. DELIVERED (He GSIRION GF THE count, 


cudgeaent wae entered by eonfeesion on Getcker 18, 
1981, by the Gunieipal Court of Gauleago in fever of defendant 
in error and against clainiif’ in errer for $645.75, the anount 
ene upon a judauent agte signed by plaintiff in ervrer. Gubse- 
quently a motion was mede on bebals ef the Judgment debter, supe 
perted by bis sffidevit, to vacate the Jucenent. This sotien 
was denied, from which order en cppeal wam allowed &@nd the de> 
ferndant was granted sizty days «within whieh te file «a bil) of 
exoeotions, This anpeal wan neh perfected wut a review of the 
proceedings is scught by the present writ of errer. The record 
contains no bill ef sxuceotions, but certain documents purcorting 
te be o motion te vacate the judgment, an affidavit in supeert 
thereof and the ruling ef the trial court woen the motion have 
been insertad in the eaumon law reeerd. 

It has been held by bameroug Geciaiona of the rae 
viewing eourte ef this state that motions, affidavits in supoert 
thereof an) rulings thereon must be incorcorsied either in a will 
ef exeeptions er stencgraphie report and signed by the judge ef the 
trial court before they can become a part of the reeord. Othere 
wise the comeon lew recerd aqamet be enlarged, Recitale in the 
judgment order ef the court and suggestions of counsel in their 
brief and argument that certain rulings were made on motions 
supoorted by af fidevits are net suffielent te entitle parties te 
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@ review of the proeeedings. Peoule v. Cowen, 833 Ill, $03; 
Bellinger v. Sarnew, 825 id, 121, A motion and an affidawit 
inserted in the record by the clerk cannot be considered. 
Anderson Transfer Go. v. Puller, 74 [1], Ags. 48. This rule 
has been announced ce frequently and in mush a long line of 
degisions that there is na neeesaity fer a citation ef cases 
in ite suppert. Pardridge v. Mergenthan, 157 11. 400, 

There being mo errey la the common law reeord, the 
order of the Municipal Geurt everruling the motion to yacetea the 
Judgment ie affirmed, 

APLT RED, 


Barnes, >. J,, and Gridley, J., concur, 
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has in ep appeal from a juceament of the Ekuniciped 
Court of Chieage for 5409 in fewer of spoeliee, who was olaintify 
fim that court. The csse wes tried by the court without a jury. 
APSeliast, who wae defendant in the Kunlesipal Court, saveks & re~ 
versal upon the ground thet the judgment is centrary to the law 
ang the evidence. 

the amended statement of slaim cherged that defendant, 
who wae @ veal cstate broker, pregured a purchaser far pinintirr 
ef the property known as mumher 226 West 104th slace, Chi cages 
that the consideration for the sele wae 62100, payable as follows: 
$6002 in eneh, $500 in monthly inetalments and 31,000 by moriguge 
on the premises; that in the course ef the transaction defendant 
negatiated for viaintiff a mortgage ef $1,0°0 on the premises and 
ebteained the cask therefor, making a total amount ef Gloum received 
by defendant ae plaintiff's eqent on the eale af the property, from 
whieh he was entitled to dedwet a commission of G10G, Leaving a 
balanee due plaintiff ef “1500, and thet of thie amount defendant 
hed paid $1100, leaving & balanoe due plaintiff of G40, for the 
reeevery of which this action was brought. 

Hefendant's affidavit of merits substantiaiiy admits 
the transaction as charged ty plaintiff, although jenying the 
slieged indebtedness for the balance of S404 as alleged herein. 
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It alleged that pleintiff and her husband at the time she authorised 
the sale of said property also listed with defendant a certain other 
piece of resi entate, known as number 1CH63 Lafayetta Avenue, Chi- 
Gage, to be aqld for $6,000 net to then if sold an or before May 

1, 192%; thnt the authorized terms of payment for waid last men- 
tinned reel estate were at least 21599 in cash, the asaanotion of 

a@ mortgage on the premises for 82,000 and the halance in monthly 
payments; that in conformity with this authorisation, defeudant en 
April 29, 1925, eold the premises far 46460, out of which amount 
defendant was entitied te retain j4co for his sexvices, being the 
amount in exeeass of the price fer which pisintiff and ner husband 
head agreed ts sell; that the cropoased curchaser had paid $260 of 
earnest money ond signed a contrac: af purchase, agrecing te pay 
$4200 more upen approval of the title and delivery of the deed ana 
to asause the existing mertaage of 92,065, but that plaintiff and 
her husband refused to execute the eeontract or ts eanawamate the 
proposed aale. Phe affidnavit further aliered that on July 17, 19386, 
there was an seccounting and settlement betwaen the parties, whereby 
defendant paid to slaintiff the sum of 21094 in ful’ satisfaction 
of sll money celiseted by him on the saie of the property on Seat 
1G4th Place and the preeeeds of the mortgage of (41,000 therean after 
taking eredit for a commission of 34660 due te him on the sale ef the 
Lefayette Avenue property. It appears that the difference be tween 
$1094 and $1100, the receipt of whieh is admitted by slaintiff, re- 
sulted from an edjustment of expenans for continuation of the ab= 
stract and insurance on the preciogsa. The evidence shows that this 


amount was net received by plaintiff in full settlement of the claim, 
but thet it was paid by defendant and received by plaintiff with the 


underetanding thet the rights sf the partios with referenae to the 
balance of $400 should be determined by « cuit to be brought by 
plaintiff fer that purpose. Therefore the snly question presented 
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to us for determination is whether or not defendant wee ertitled te 
retain said sun of $406 for his commiseion on the gale of the Lee 
fayette Avenue property. 

The evidense further shars that this properts’ ware awed 
by plaintiff anc her husband as joint tenents. Plaintiff's hueband, 
who had listed it for saie with defendant, testified that some dmys 
prier te the time when defendunt presented the proposed sontrast 
for the sale thereof, he notified defendant that ihe property wag 
withdrawn from tue market and thet kis wife, plaintiff herein, wes 
unviliing ts sell. oluintiff Berself testified that aha weyer ane 
theorized Aer oausband te List the oroverty for «rie snd hed never 
authorived defendant to #611 the seme. This teatimeny la contre. 
dicted by deferminnt, eho testified that beth Er. and tras. Kelley 
had authorized him in sundry canversations to sell tha property. 

We written sutsority £5 sei) was glainaed oc preven. 

The indebtedness of “400 from defendant to elaintiff on 
the sule of the iG4th vlase proparty/adul sted, and the exploynent 
of defesmiant to well the Lafayette Avenue preperty being disouted 
and the evidence conflicting in reasect thereto, we are unsblie to 
eey that tee finding and judgeent of the trial court was gantrary te 
the macifeat weight of the evidence. 

fhe elaim of defendant for = commisrion en the sale of 
the Lafayette Avenue proparty wea aguinst plaintiff and her husband, 
who were the joint oeners thereef. Yor this reason it was not a 
proper subject of set-off against the claim of plaintiff herein 
for the sum ef $406 gue to her individually on the sale of the 104th 
Place property. in order to be the subject of set-off, debts must 
be sutual to the nerties to the actdon. "A joint indedteduess 
eannet be get off against a seperate demand, ner san a sepsrate 
demand be set off azninst = juint indebtednuess.* Thies ie » fariliar 
rule. jer v. Bayor, 167 311. 547. . 
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the judgment of the Munieipal Court was not contrary te 
the law or ageinst the manifest wefcht of the ewiderce. It is 
therefore affirmed. 
AFF IRSED . 


Barnes, ©. J., and Gridley, J., semcur. 
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HAs FUSTICE MONRILL DELIVARED THE GPIKION GF THE COURT. 


judgement by econfersion wan satered in the Munieipal 
Court of Chieege July 18, 1991, in fevor of appellee ant weeinet 
appellant fer £106, which included the cum cf 278 sileged ta be 
due as rent fox/cortain derired sperteent fer the month of July, 
19fL, with £28 for attorney's fees, an provided in the lease- The 
judgment was subsequently veaeated and « trie] wae bad before the 
court without «a jury, resulting in « @inding an¢ judgment in faver af 
appellee, fren whieh thie apes] hes been taken. 

At the eenclusien of the trial the court made certain 
findings ef fact, which are substentialiy as foliowse; The court 
found thet defendent, who is appeliant here, had been in possesaien 
af the presises then oscucied by him for over seven consecutive yoam 
under leseee identical with the lease involved herein, eacent aa to 
dates end eanount of rent; that in nene of them wae the word *aening* 
used; that during ali of this time and at the time of the execution 
ef the lesse invalvwed herein, awnings were kent inetalled seuteide of 
the windews ef the apartment sceupied by defendant at the sele exe 
pense of the Landlerd; thet the landlerd during eli the ceven years 
previous te May, 19¢1, replaced and repaired the said awmings from 
time to time as they might beosme worn out, torn or destroved from 
Various ceuses; thet about Bay in each year the landlord weld olsee 


awnings outeide the windows of the apartwent in question, and in the 


fail ef the year he took them down and stered them at the landlord's 
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GCApGHSe; that there are bolta and breces in the wealis cateide of and 
ereunc the edges sf the windows ef She apartment rented by defendant 
which sre used for attaching the awnings thereto; tnat the awnings 
were im service on ssid building at the time defendant eammenced his 
Gtcupanty seven years age; that subseqtient to the signing of the 
lease inveived herein, tha Lendiord sesveyed all nis rignt, title 
and interest in and to the premises, here the apartment oseupied 

by defendant wae located, to the pleintiff in thie cause snd ape 
signed the lease to -laintiff; that early in the owommer of As2i the 
plaintiff {sppeliee), who had become the Lendlerd ef defendant, ree 
fused to continue to furnish awning service ae hon Ween dane during 
previous years, end netified defendant ticresf; that thereupon cee 
Ffendant expended the oum of $85 in order te reoeir ond hang the 
awnings which plaintiff refused ta repair sad heng, which sneunt was 
stipulated te be a reasonable charge therefor; that thereafter dee 
fenéant tendered to plaintiff the eum 6f 682 as rent for the month 
ef July, 1921, whieh sum was the difference between the monthly 
rental etipulated ty the lease smi the emount defendant had spent 
for awnings aforesaid, which tender wes refused, ond that the sam 

ef 825 was stimilated sa being reasonable feces for pinintiff's ate 
terneys in the matter. fThie finding af faote iv a sufficient statee 
ment of all matters urged in defense ef the cloim, with the pes-= 
gitle excestion of the fact that the windows upon witah the amings 
were useé were on the west aide of the tmiiding, and tuat witnaout 
such awnings it was difficult to excluce the sun from tne apartsent, 
rendering the reoma Kot and uncomfortable during the summer monte. 


fhe court held ae a maiter of law that the findings 
ef fset eheve mentioned did net constitate a defense to the action 


for rent fer the month ef July, 1921, by the plaintiff upon the 


fease. Ye think that the ruling of the court wae correct. An 
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executery centraet uncer seal, wien its terme are clear and uname 
bigsous cannot be varied, contradicted or modified by parel evle 
@ence. Alsemmler vy. Soniff, 164 (11. 298; Behneider vy. Subser, 
212 id. 87; Hekinney ve Mulvey Mfg. Up., AS? LiL. Apoe S38. 
Parties te a leese cannot tectify ae to theiy understanding and 
intention to wid in the conetruction of & lessee. The trial court 
Preperiy excluded evidence of this charaster. 

The jJudament of the Bunicioal Ceurt is affirred. 

APP IRCSD. 


Barnes, ©. Je, snd Gridiey, J., sonour. 
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WR. JUSTICE WORAILL DSLIVRED THE OPINION OF THE COURT. 


this is a personal injury case in which there was a 
verdict and jucgment in faver of pleintiff, who is appellee 
here, for 55055.54, the amount of damages sustained by him 
es the result of « eellisien between a horseedrewn vehiele in 
which plaintiff wae riding and an autemobile alleged to have 
been aened, operated and controlled by defendants. <Appellantea, 
who were defendants helew, urge as grounds for a reversal that 
the verdict and judgment sre contrary to the manifest weight 
of the evidence; that the trial court erred in overruling the 
motion of two of the defendunts fer leeve to file e special 
ples denying ownership, possession and econtrel of the av tomobile 
in question; thet even in the absence of such special plea the 
burden was upon the plaintiff of proving thet the automobile 
was owned, operated and controlled by defendants and that the 
enewers to certain hypethetiesi cueations propoundet to two 
ef plaintiff's witnesses were erroneously received in evidenee. 
It is slso urged by appellants thet the triel court erred in 
giving and refusing te give certain instructions te the jury. 

The evidence shows that the accident took place 
Noverber 3, 1912, at the intersection of Yabash avenue and 
Vorty-sixth street in Chicago, Illinois, between eleven and 
twelve o'clock in the forenoon. Fortyesixth street runs erst 
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and west; ‘/abash averme rune nerth and seuth. At the intere- 
section, Fortyesixth street is about forty to fifty feet wide 
and Ysbash svenue from sixty to seventy feet in width. Both 
streets were paved with euphalt ond were dry on the day of the 
accident. The neighborhood in which the accident occurred is 
residential. frior to the accident plaintiff was drdving a 
herse and wegon in a westerly direction on FPorty-sixth street 
between vabash and Indiana avermes, the latter being two blocks 
@ast of Vebash averme. He was on the north or right hand side 
ef the street at end prior to the accident end was moving at 

the rete of four or five miles an hour. Hie testimony as to the 
rate of speed st which he wus travelling is correberated by 
ether witnesses. At this time defendants were preceeding northerly 
en Sebssh avenue in an sutomebile and eppreached the street 
intersection at « rate of speed which is eutimated by plaintiff's 
witnesses te be in «excess of teenty miles an howr. It is undise 
puted thet plaintiff had reached the east line of Wabash avenue 
before defendants hed reached the south line of Fortyesixth 
street. The collision took place when plaintiff's wagen had 
eroessed almost three-quarters ef Yabash averme. as a result of 
the collision plaintiff was throrn te the pavement, striking the 
asphalt with his head, causing a fracture of the akull. His 
injuries were serious and resulted in his confinement and 
inability to labor for a period of several weeks. The testimony 
indicates that some of the injurious results of the accident are 
permanent. Ne cleim is mede on behalf of appellants that the 
demages are excessive. Although the testimony was conflicting in 
some respects, perticularly as te the respective rates ef speed 
of the two vehicles, it is apperent that there was sufficient 
evidence te sustain the verdict of the jury. It was not contrary 
to the munifest weight ef the evidence, 
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The case was commenced “eptember 13, 1915. The 
decleration wxs filed October 5, 1915, charging defendents with 
negiigence in the operation of the mitomobile, resulting in the 
accident snd injury to plaintiff an abeve stated. A glea of 
the general issue was filed Nevemter 15, 1915. Thereafter 
sundry motions were made by plaintiff te advance the case, 
which were denied. On Cetoher 3, 1921, a motion was made on 
behalf of two of the defendants for leave to file oan additional 
plea alleging noneawnership of the sutomobile, which was evere 
ruled. Gn Nevember 5, 1981, the case was eallied for trial, 
issues were joined end an adjournment taken until the following 
day, on which the trial teok place. Eefore commencing the trisl 
counsel for defendants renewed their motionfor leave to file a 
special plea on behalf of two of the defenients slleging non- 
ownership, posseesion and control of the automobile, which 
was agein everruled. Appellants claim that in se doing the 
trial sourt wae guilty of ean abuse of diseretion, relying upen 


the case of Clark v. Yisconsin Central %. %. (o., 261 Ill. 407, 





in which 1% was held thet the denial of a motion for leave to 
file a especial ples of noneesnership, control and management was 
reversible error. In thet esse the failure to file the plea 
wes the result of « misconception of the legal rights of the 
parties under pleas on file, and (00% granting the motion would 
not have involved any question of the statate of Limitations, 
while in the case at bar that statute had run sgeinst plaintiff's 
Claim st the time the offer to file the special plea was made, 
and if the motion had been allowed, nearly nine yeers after the 
eceurrence of the accident, during which plaintiff war justified 
in believing he hei sued the right defendants and thst proof 

of ivkaetete, eperetion and control was not necescory, it sould 


heve been impossible for plaintiff to bring in other defendants. 
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If plaintiff hed been afforded timely netife by a special plea 
thet the want o° ownership was relied upen ae e defense, he 

would heve had an opportunity of making investigetion, and upon 
ascerteining that he had sued the wrong party he might, before 

the statute of limitations become o defense, bring his svit 
egainet the party thet wes in fact liable. Chicrgo Union Traction 
Se+ Vv. Jexka, 227 111. 95; Proctor v. Yells Brog, o., 161 111. 
App. 468. The ep olieation for leave to file the additional plea 








was addressed to the discretion of the court and « defendant whe 

presents such an applicetion should suppert the motion by showing 
some reasonable excuse for net having presented the defense before 
thecealiing of the cauee for trial. Otherwise the epplisetion is 
not entitled to faverable consideration. City ef Chicago ve Cook, 
204 Ill. 373; Fage v. Hallam & Co., 212 Ill. App. 462. No effort 





ef any sort wes made to exeuse the delay. There is no suse of 
diseretion in excluding a plea where it appears that s long por ied 
of time has elapsed between the date of the bringing of the suit 
and the offer of the ples, and where the offer of the plea is not 
accompanied by any statement explaining er excusing thet delay. 
AppeLiants alec contend that even in the absence of & 
plea denying ownership and operation of the sutomobile, it was 
incumbent upon plaintiff te prove thet the defendents were the 
owners or had control of the monagement end operstion of the 
eutemobile, relying upon the case of Peters v. Howard, 206 Til. 
App. 610, in which it is said that the rule whereby # corporation 
must deny by special plea thst it wns neither the owner nor 
operator ef the instrumentality by which the plaintiff wos injured, 
in order te require proof of such allegations by plaintiff, does 
net apply to « person who is cherged with committing « negligent 
act. This distinction between an individusl anc a corporate. 
def endant is net sustained by any citetion of authority. On the 
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contrary, it has been held thet a special plea ef this character 
is necessary in order to prove the allegation that individual 
defendants were in the possession and control of the instrumentality 
Geusing the accident ond that these facts stand admitted in the 
absence of such a plea. This question wes fully considered in the 
cave of Holcomb v. Magee, 217 Til. App. 272, and the outhorities 
reviewed, from which it appears that in a number of cases whe re 

the defendants were individuals end net corporations, the revie wing 
seurts of this state have follawed the rule thet in the absence 

eof a special plea slleging neneewnership, noneoperation and none 
control, the sliegstions of « declarstion charging the ope ration 
end control of an instrumentality stemd admitted. Czrlsonm ve 
Jehnsen, 265 T1i. 556; Thomas ve. Anthony, 261 id. 285; Brown ve 
Richerdsen, 177 id. 485. 


Complaint is mede that the court errenecusiy instructed 
the jury to the effect that under the pleadings filed by the 
defendants in the case they sdmitted that they were in possession 
amd contrel of the eutoemebile in question at the time and place 
of the accident. In the absence of any special plea denying 
ownership, ¢peration end control, this instruction was correct. 
it is slso urged that a certain ether inetruction te the effe ct 
that if the evidence becring upon plisintiff's case as alleged in 
his declaration preponderstes but slightly in fuver of plaintiff, 
4% will be sufficient for the jury to find the issues in his favor. 
Instructions of this character have been repeatedly approved. “e¢ 
think thet the instructions taken as a series fairly stated the 
law applicable to the case, 

The hypothetical questions propounded to the medical 
witnesses called ss experts on behalf of pisintiff were proper 
in form end are in confermity with the rules established by our 


Sapreme Court in ea number of cases which it is umnecessary to 
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cite. 

We are of the opinion that the trial court 
committed no error in its rulings upen questions of 
evidence or in giving or refusing instreetions, and as 
the judgment wee not contrary to the menifest weight of 
the evidence, it cannet be disturbed, 

The judgment of the Cireiit Court is affirmed. 

APFIREED» 


Barnes, FP. J», and Gridley, J., concur, 
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